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Present— HIRAM  WARNER Chief  Jubtiob. 

L.  E.  BLECKLEY Associate  ** 

JAMES  JACKSON **  «' 


Newton  vs.  Mayo, 

1  On  the  facts  in  the  record,  the  possession  on  which  the  prescriptive 
title  rests  had  its  commencement  under  circumstances  consistent 
'With  good  faith  in  the  possessor. 
^'  Though  the  charge  of  the  court  may  have  been  inaccurate,  its  cor- 
i*ection  is  not  needful  to  a  proper  result  of  the  case.  The  verdict  is 
'^'hat  it  should  have  been. 

Prescription.  Charge  of  Court.  New  trial.  Before 
^dge  Crisp.  Dougherty  Superior  Court.  April  Term, 
878. 

On  April  20th,  1809,  John  H.  Newton  brought  ejectment 
gainst  James  O.  Boyd  for  lot  212  in  the  first  district  of 
Ifriginally  Early  but  now  Dougherty  county.  The  defend- 
Iftt  was  served  on  the  27th  of  April  thereafter,  but  snbse- 
j|piently  died,  and  Amos  Mayo,  the  then  tenant  in  possession, 
i^ierved  on  September  21st,  1872.  He  was  made  a  party 
at  and  the  case  proceeded  to  trial. 
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The  plaintiff  showed  a  clear  chain  of  title  from  the  state 
to  himself. 

The  defendant  introduced  a  bond  for  titles  from  W.  W. 
Cheever  to  James  W.  Boyd,  covering  lots  179, 180  and  212, 
dated  November  10th,  1858.  Bond  from  L.  A.  Jordan  to 
James  W.  Boyd,  covering  same  lots,  dated  January  26th, 
1860.  Deed  from  Jordan  to  James  W.  Boyd,  covering 
same  property,  dated  March  26th,  1861. 

James  S.  Miller  testified  as  follows :  Has  known  lot  in 
controversy  since  1852;  first  improvements  were  placed 
thereon  in  1861  by  Reuben  Boyd  ;  James  W.  Boyd  bought 
from  Cheever  in  fall  of  1858,  commenced  clearing  in  1861, 
and  the  Boyds  have  been  in  continuous  possession  ever 
since.  James  O.  Boyd  placed  Amos  Mayo  in  possession  as 
his  tenant ;  Mayo  went  to  Florida  in  1875  ;  does  not  know 
who  ie  in  possession  now.  Heuben  Boyd  was  the  overseer 
of  James  W.  Boyd. 

James  O.  Boyd  testified  by  deposition  as  follows :  His 
father,  James  W.  Boyd,  purchased  the  three  lots  for  $2,500.00 
each,  from  W.  W.  Clieever.  He  first  got  a  bond  for  title 
from  him,  and  then  a  similar  instrument  from  L.  A.Jordan, 
who  subsequently  made  a  deed  to  him.  The  notes  for  the 
purchase  money  were  paid  at  maturity. 

These  notes,  as  shown  by  the  bond  for  title,  matured  Feb- 
ruary, 1859  ;  January,  1860,  and  January,  1861— $2,500.00 
each. 

The  defendant  introduced  an  agreement  between  L.  A. 
Jordan  and  Jauies  W,  Boyd,  of  date  January  26th,  1860,  in 
wJiich  it  is  stated  that  Cheever  sold  the  lots  to  Boyd  and  took, 
his  notes  for  the  purchase  money,  giving  him  a  bond  for 
title ;  that  Cheever  had  sold  the  notes  to  Jordan,  and  to 
secure  their  payment,  had  conveyed  to  him  the  title  to  the 
lot.  Jordan,  in  this  instrument,  acknowledged  payment  to 
him  of  the  first  note  and  that  the  second  note  was  about  to 
be  paid,  and  hence  he  agreed,  upon  payment  of  the  notes, 
to  convey  to  Boyd  in  accordance  with  Cheever's  bond. 
Also  a  letter  from  Cheever  to  Boyd,  dated  June  9th, 
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9,  in  which  he  speaks  of  having  sold  Boyd's  tw^to  Jor- 
t,  not  stating  when,  and  makes  known  the  fact  that  he 
y  has  John  H.  Newton's  bond  for  title,  and  has  not  paid 
the  purchase  money. 
A.180  a  letter  from  Slaughter  &  Ely,  attorneys,  to  Boyd, 

date  October  26th,  1859,  stating  that  they  would  advise 
i  latter  to  pay  no  more  money  on  the  notes,  as  Mr.  Brown 
i  given  him  notice  that  he  holds  notes  for  the«  purchase 
»ney  which  are  still  unpaid.     That  if  Cheever  Btill  holds 

(Boyd's)  notes  for  the  purchase  money,  and  would  con- 
it  to  the  arrangement,  it  would  suit  him  as  wiell  to  pay 
:>wn  as  to  pay  Cheever,  etc.,  etc. 

Richard  Hobbs  testified  that  he  received  from  John  H. 
wton,  in  1859,  two  notes  made  by  W.  W.  Cheever,  both 
ed  March  25th,  1856,  the  first  due  January  1st,  1858,  for 
>0.00,  the  second  due  January  Ist,  1859,  for  $300.00; 
t  the  notes  recited  that  they  were  given  for  the  lot  in 
itroverpy ;  that  he  knew  the  lot  well ;  the  clearing  on  it 
>eared  as  of  recent  date. 

riie  jury  found  ^or  the  defendant.  The  plaintifi  moved 
'  a  new  trial  because  the  verdict  was  contrary  to  the  law 
1  the  evidence,  and  because  the  court  erred  in  the  follow- 
i;  charge  :  ''That  if  Boyd  bought  three  lota  of  land,  tak- 
;  one  bond  for  title  to  them,  and  took  possession  of  any 
e  of  these,  by  clearing,  cultivating  and  controlling  either 
e  of  theui,  that  possession  extended  to  the  whole  of  the 
•eelots.  And  if  Boyd,  and  those  claiming  under  him,  so 
Id  the  lot  in  dispute  under  such  bond  for  title,  and  entered 
o  possession  of  said  land,  and  held  the  same  seven  years, 
Bnly  and  notoriously  and  under  a  claim  of  right,  said  bond 
lUd  be  sufficient  written  evidence  of  title  upon  which  to 
in  a  prescriptive  title,  if  Ae  other  elements  of  pre- 
^n,  as  I  have  given  you  them  in  charge,  are  satisfao- 


was  overruled  and  the  defendant  excepted. 


HoBBS  ;  R  K  HiNES,  for  plaintiff 
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in  error,  cited  U  Ga.,  156 ;  25  lb,,  643  ;    29  lb.,  17 ;   43 
lb.,  293 ;  47  lb.,  302  ;  55  lb.,  445  ;  58  lb.,  511. 

L.  P.  D.  Warren  ;  C.  B.  Wooten,  for  defendant  in  error, 
cited  44  Ga.,  214 ;  53  lb.,  655  ;  57  lb.,  204. 

Bleckley,  Justice. 

1.  It  appears  from  the  record,  reading  the  transcript  in 
foil,  that  the  Boyds  are  so  related  to  the  possession  as  that 
the  oripnal  possession  of  James  W.  Boyd,  has  come  down 
regularly  to  Mayo,  the  defendant  in  this  suit,  who  went  in 
as  tenant  under  James  O.  Boyd.  The  point  made  by  coun- 
sel touching  the  good  faith  of  the  possession  at  its  com- 
mencement, is  directed  at  James  W.  Boyd's  possession 
exclusively.  How,  then,  did  it  commence  ?  Cheever  sold 
three  lots,  one  of  which  is  the  premises  in  dispute,  to  James 
W.  Boyd,  in  1858,  for  $2,500.00  each,  making  $7,500.00. 
Boyd  took  Cheever's  bond  for  titles,  and  gave  him  three 
notes,  each  for  $2,500.00,  one  due  in  February,  1859,  one  in 
January,  1860,  and  one  in  January,  1861.  Cheever  sold 
these  notes  to  Jordan,  at  what  precise  time  does  not  appear, 
but  most  probably  previous  to  February,  1859  ;  for  James  O. 
Boyd  testifies  the  notes  were  all  paid  at  maturity,  and  the 
evidence  indicates  that  all  of  them  were  paid  to  Jordan. 
No  deed  from  Cheever  to  Jordan  is  produced,  but  there  is 
a  statement  in  one  of  the  writings  that  such  a  deed  was 
made ;  and  that  is  in  harmony  with  the  course  of  events 
afterwards.  In  January,  1860,  Jordan  made  a  bond  for 
title  to  James  W.  Boyd,  with  an  agreement  reciting  that 
Jordan  had  purchased  the  notes  from  Boyd,  that  the  first 
note  had  been  paid  to  Jordan,  and  that  the  second  was  about 
to  be  paid,  etc.  The  stipulation  was  that  Jordan  was  to 
convey  when  all  the  notes  were  paid.  On  the  26th  of 
March,  1861,  Jordan  did  convey  all  three  of  the  lots  to 
James  W.  Boyd,  by  deed,  with  the  usual  warranty  of  title. 
The  deed  acknowledged  the  payment  of  the  purchase 
money  in  full.     During  this  latter  year,  whether  before  or 
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^i"  the  deed  was  made  does  not  appear,  Boyd's  actual  pos- 
^ion  of  the  particular  lot  now  in  controversy  commenced, 
^  XI o  suspicion  attaches  to  it,  or  ever  did  attach  to  it,  so 

«t8  appears,  but  what  may  arise  out  of  the  following 
litional  facts  :  The  true  paper  title  was  in  John  H.  New- 
>  under  whom  Cheever  held  by  bond*  for  title  only,  with 
'  purchase  money  not  fully  paid.  If  this  had  been  known 
^oyd  in  due  time,  it  might,  and  perhaps  would  have  pre- 
^t^d  his  subsequent  possession  from  being  bona  fide  as 
^it^i8t  Newton  ;  and  the  question  is,  whether  he  acquired 
'Xcie  early  enough  to  effect  his  conscience  and  make  his  sub- 
A^ent  actual  possession  fraudulent.  There  is  no  suggestion 
^  he  had  any  notice  whatever  of  any  want  of  full  legal 
^  in  Cheever,  at  the  time  of  the  purchase,  nor  until  he 
1  paid  off  the  first  note,  if  it  be  true  that  he  paid  it  at 
t^iirity.  The  letter  to  him  from  Cheever,  which  is  relied 
c^ri  to  affect  him  with  notice,  is  dated  June  9th,  1859; 
i  the  letter  frougu  Slaughter  &  Ely  (who  seem  to  have 
^n  his  own  legal  advisers)  is  of  still  later  date.     But  even 

the  first  note  was  not  paid  off,  it  is  certain,  from  this  same 
Uer  of  Cheever,  that  it,  or  one  of  the  other  notes,  or  all 
f^ree  of  them,  had  previously  been  transferred  to  Jor 
Ian,  and  as  they  were  notes,  and  were  negotiated  at  some 
ime,  they  should  be  presumed  to  have  been  negotiable  upon 
heir  face,  the  contrary  not  appearing ;  and,  moreover,  there 
eing  no  evidence  tending  to  show  that  Jordan  acquired 
lem  after  due,  the  presumption  holds  that  it  was  before 
ley  became  due,  a  presumption  which  the  evidence,  as  far 
\  it  goes,  agrees  with  and  strengthens.  There  is  no  evi- 
jnce  that  Cheever  indorsed  then),  or  that  Jordan  had  any 
>tice  of  Cheever's  want  of  full  title  to  the  land.  Thus, 
hen  Boyd  became  affected  with  notice  that  he  had  pur- 
lised  from  a  person  whose  title  was  incomplete,  he  had 
dtf  one  of  the  notes,  which  covered  as  much  of  the  aggre- 
lis  purchase  money  as  either  of  the  lots  sold  for  ;  or  if  he 
id.BOt  then  paid  anything,  one  of  the  notes  or  all  three, 
j^TboW  transferred  to  a  bona  fide  holder  for  value,  to  whom 
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all  of  tiiein  were  afterwards  paid.  We  think  lie  was  not 
obliged  to  abstain  from  taking  poseeBsion  of  the  land,  if  he 
bad  eitlier  paid  for  it,  or  become  bound  to  pay  to  an  inno 
cent  transferee,  before  notice  reached  him.  Even  leas  than 
this  miglit  perhaps  serve.  55  Qa.,  497  (5).  It  seems  to  ns 
that  after  having  innocently  bonght  the  land,  and  been 
bronght  into  a  position  where  he  was  obliged  to  pay  for 
it,  he  might,  after  paying  for  it,  hold  it  adversely  under 
either  a  deed  or  a  bond  for  title.  This  would  not  defeat 
the  better  title  until  seven  years  had  elapsed  without  suit, 
and  in  the  meantitiie,  there  wonld  be  a  chance  for  all  par- 
ties to  get  JQstico  by  t!ie  first  purchaser  (Cheever)  paying 
np  the  balance  due  to  tiie  first  vendor  (Newton).  The 
adverse  possession  might  thns  result  in  no  injury  to  any 
one. 

S.  The  charge  of  the  court  is  open  to  question,  but  concede 
it  to  be  erroneona,  or  not  to  apply  strictly  to  the  facts  in 
evidence,  the  verdict  was  correct,  aud  »  new  trial  is  not 
needed.  When  there  is  already  a  proper  verdict,  it  may  be 
assumed  that  another  trial  should  and  would  result  in 
another  proper  verdict — that  is,  in  a  second  just  like  the 
first.  One  of  the  riglit  sort  is  enough.  The  possession  was 
adverse,  under  color  of  title  and  claim  of  right,  and  was 
continuous  for  more  than  seven  years  before  suit  was 
ijht.     The  interval  was  from  ISGL  to  April.  IStffl. 
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Parent  and  child.  Contracts.  Levy  and  sale.  New  trial. 
Before  Judge  Rice.  Gwinnett  Superior  Court.  March 
Term,  1878. 

An  execution  from  the  justice  court  of  the  407th  district, 
G.  M.,  in  favor  of  Wilson  &  Hamilton,  proceeding  for  the 
ose  of  William  H.  Wilson,  against  George  McMillan,  was 
levied  upon  one  bale  of  cotton  as  the  property  of  the  defend- 
ant A  claim  thereto  was  interposed  by  Louisa  McMillan, 
a  minor  daughter  of  the  defendant.  Dpou  the  issue  thus 
fonned,  there  was  evidence  to  show  that  claimant  worked 
for  the  defendant  during  the  year  1876,  the  year  the  cotton 
in  controversy  was  made,  under  an  agreement  that  she  was 
to  have  all  the  cotton  made,  five  acres  being  afterwards 
planted  ;  that  by  reason  of  this  contract  she  obtained  credit 
with  a  certain  mercliant;  that  defendant  recognized  this 
agreement  by  having  purchases  from  the  merchant  for  him- 
self and  family  charged  to  her ;  that  two  bales  of  cotton 
were  made  on  the  five  acres,  one  of  which  had  been  dis- 
posed of  by  the  defendant;  that  defendant  was  insolvent; 
that  other  crops  were  made  on  the  place  besides  the  cotton. 

The  justice  rendered  judgment  for  the  claimant ;  where- 
upon the  plaintiff  applied  for  the  writ  of  certiorari^  attack- 
ing the  aforesaid  judgment  upon  the  following  grounds: 

1.  Because  the  evidence  showed  that  tlie  arrangement 
between  defendant  and  his  daughter  was  a  fraud  upon  his 
^creditors. 

2.  Because,  whilst  a  parent  may  consent  to  a  minor's  re- 
ceiving the  proceeds  of  her  own  labor,  still,  if  such  consent 
be  made  to  defraud  creditors,  it  is  void  as  against  them. 

3.  Because  the  evidence  showed  that  defendant,  under 
such  arrangement  and  with  claimant's  consent,  had  used  the 
cotton  and  the  credit  extended  to  claimant,  wholly  for  his 
own  benefit. 

4.  Because  the  judgment  is  contrary  to  law  and  evidence. 
The  writ  of  certiarari  issued,  but  on  the  hearing  in  the 

^inperior  court  the  judgment  of  the  justice  was  sustaine  J. 
^0  this  plaintiff  excepted. 


SUPREME  COUBT  OF  GEORGIA. 


Winn  &  Simbionb,  for  plaititiS  in  error,  cited  Code,  ^1793, 
1952. 

N.  L.  IlcTciiiNB,  for  defendant,  cited  tbesanieeectionsof 
the  Code  ind  1  Par.  on  Con.,  310. 

Blecklbi,  Justice. 

The  record  diflcloBes  that  the  danghter  was  a  minor,  hot 
does  not  give  her  exact  age.  It  shows  that  the  father  and 
daughter  made  a  contract  in  the  commencementof  the  year 
1876,  by  which  it  was  agreed  that  she  was  to  receive  for  her 
labor  in  the  crop  of  that  year  all  the  cotton  that  might  be 
produced  ;  that  she  worked  on  the  father's  farm  with  him 
and  helped  to  cnltivate  it;  that  the  area  planted  in  corn 
was  thirteen  or  fourteen  acres,  and  that  planted  in  cotton 
was  live  acres ;  that  two  bales  of  cotton  were  prodnced ; 
that  one  of  these  was  sold  by  him,  the  proceeds  of  which  he 
kept,  and  tlie  other  was  levied  upon  by  virtue  of  a  judg- 
ment against  him,  rendered  in  the  previous  year,  that  is, 
the  year  1875 ;  that  on  tlie  faith  of  her  contract  with 
her  father,  site  opened  an  account  with  a  merchant,  and 
from  time  to  time,  between  January  and  October,  purchased 
supplies  and  merchandise,  some  for  herself  and  some  for 
the  family,  expecting  and  promising  to  make  payment  out 
of  the  cotton  or  its  proceeds  ;  that  if  the  cotton  sliould  be 
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labor,  wbich  consent  shall  be  revocable  at  any  time."  Otlier 
modes  of  losing  it  are  euumerated,  bat  they  are  irrelevant. 
Id  his  escellent  work  on  Master  and  Servant,  §'25,  Mr.  Wood 
lays,  "It  seems  that  emancipation  may  be  implied  even 
vben  the  minor  resides  at  homo  and  works  for  his  father, 
from  a  promise  on  the  part  of  the  father  to  pay  him  for  his 
services  daring  his  minority,  so  that  the  minor  may  maintain 
an  action  against  the  father  even  for  snch  servicea."  44  N. 
H.,  293  ;  12  Mass.,  377 ;  5  Eng.,  211.  No  doubt  the  aeree- 
ment  would  have  to  be  clearly  established.  64  Pa.  St.,  480. 
Ab  to  the  rights  of  the  father's  creditors,  they  wonld  seem 
to  bo  no  more  absolute  over  the  prospective  labor  of  the 
child  than  over  that  of  the  father  himBelf.  Certainly  a 
debtor  may  work  gratuitoasly  for  whom  he  pleases,  and  his 
creditor  cannot  oblige  him  to  exact  wages.  While  a  debtor 
cannot  give  away  his  property  to  the  prejudice  of  his  credi- 
tors, he  may  give  away  hia  labor.  So,  too,  may  he  give 
away  his  minor  child's  labor,  either  to  the  child  itself  or  to 
another.  A  father  is  not  bonnd  to  claim  the  earnings  of  his 
child,  and  appropriate  them  to  hie  creditors.  3  Casey,  220. 
Of  course  he  cannot  take  the  earnings  in  fact,  and  cover 
tbem  np  against  the  claim  of  his  creditors  by  a  mere  color- 
able arrangement  with  the  child.  But  it  is  not  apparent 
why  a  bona  jule  hiring  of  the  child  by  him  before  the  labor 
is  performed,  is  not  as  valid  a  mode  of  waiving  parental 
right  as  any  other.  The  good  faith  of  the  transaction  is 
open  to  scrutiny,  and  is  for  decision  by  the  tribunal  tryinj; 
the  fact.  A  reasonable  part  of  the  prospective  crop,  in  a 
fair  and  honest  contract,  may  be  promised  the  child  at  the 
time  <A  the  hiring,  as  compensation  ;  and  such  part,  when 
it  conies  into  existence,  will  be  the  property  of  the  child, 
and  not  liable  to  seizure  to  satisfy  the  father's  debts.  In 
the  present  case,  tJie  judgment  was  older  than  the  contract 
of  hiring,  bnt  as  the  hiring  took  place  before  the  crop  was 
plantfd,and  therefore  before  the  judgment  lien  could  attach, 
and  as  tliere  is  no  certainty  that,  but  for  the  contract  and 
the  labor  done  in  pursuance  of  it,  the  cotton  levied  upon 
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fifth  circnit  court  of  the  United  States  for  the  southern 
district  of  Georgia.  Execution  issued,  was  levied  upon 
the  mortgaged  property,  and  a  sale  by  the  marshal  had,  on 
October  7th,  1873,  at  which  Gunn  became  the  purchaser 
for  $200.00.  J.  M.  and  R.  W.  Wade  were  dispossessed  and 
Gunn  placed  in  possession.  The  Wades  brought  ejectment 
against  Gunn.  Their  title  came  from  the  mortgagor  and 
arose  subsequent  to  the  decree  of  foreclosure.  There  was 
some  evidence  to  show  that  the  mortgage,  and  the  note  to 
secure  which  it  was  given,  were  the  property  of  Gunn  at 
and  before  the  foreclosure ;  that  the  transfer  to  Currier, 
who  was  a  citizen  of  New  York,  was  colorable  merely,  to 
give  jurisdiction  to  United  States  court ;  that  Gunn  was 
and  always  had  been  a  citizen  of  Georgia.  To  this  testi- 
mony objection  was  taken,  but  it  was  nevertheless  admitted. 

The  jury  found  for  plaintiffs.  The  defendant  moved  for 
anew  trial,  among  other  grounds,  because  of  the  admission 
of  the  above  stated  evidence,  and  because  the  court  erred 
in  charging  the  jury,  that  if  the  evidence  disclosed  that  the 
note  and  mortgage  w^re  not  the  property  of  Currier,  a  cit- 
izen of  New  York,  but  were  the  property  of  Gunn,  a  citi- 
zen of  Georgia,  at  the  time  of  the  proceedings  had  upon 
the  foreclosure  of  the  mortgage,  then,  so  far  as  plaintiffs 
are  concerned,  the  decree  and  execution  thereon  would  be 
nullities. 

The  motion  was  overruled  and  the  defendant  excepted. 

A.  Hood  ;  John  T.  Clarke,  for  plaintiff  in  error.  De- 
cree of  foreclosure  conclusive  of  ownership  of  mortgage. 
10  Wheat.,  192  ;  8  How.,  586 ;  2  /&.,  319 ,  3  Pet.,  193 ;  32 
Ala.,  68  ;  3  Hawks,  25  ;  1  Sumn.,  578  ;  14  Ga.,  578  ;  1 
Pet.,  476  ;  11  /J.,  80,  351 ;  6  How.,  1 ;  17  /5.,  47 ;  7  /&., 
172,  198.  Privies  bound.  18  Oa.,  476 ;  22  /J.,  348 ;  25  lb., 
816,  383 ;  45  /J.,  493  ;  46  /J.,  133  ;  54  /&.,  462 ;  7  How., 
17;  56  Ga.y  594 ;  59  /*.,  78  ;  45  /J.,  80. 

John  C.  Rutherfobd,  for  defendants. 
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BLECKLBr,  Justice. 

,  A  decree  foreclosing  a  mortgage  upon  land  was  rendered 
in  the  circuit  court  of  the  United  States.  The  land  was 
sold  under  the  decree,  and  purchased  by  one  of  the  parties 
to  the  present  suit.  After  the  decree  was  rendered  tlie 
mortgagor  conveyed  the  land  to  the  other  party  to  the 
present  suit.  The  title  derived  through  a  judicial  sale 
under  the  decree,  and  the  title  derived  through  a  private 
sale  by  the  mortgagor  are  thus  brought  into  direct  collision, 
and  tlie  question  is,  which  must  give  way  ? 

The  whole  attack  is  upon  the  decree  of  foreclosure.  The 
effort  is  to  overthrow  that  as  fraudulent  and  void,  or  aa 
rendered  without  jnritidiction.  The  precise  point  made  is, 
that  the  mortgage  did  not  in  fact  belong  to  the  complainant 
in  the  federal  conrt,  who  was  a  citizen  of  New  York,  but 
to  Gunn,  who  was  a  citizen  of  Georgia,  of  which  state  the 
mortgagor  and  defendant  in  the  bill  was  also  a  citizen. 
Now,  this  precise  question  of  title  to  the  mortgage  was 
adjudicated  by  the  federal  court  as  a  necessary  part  of  the 
the  decree  of  foreclosure.  There  wa8"a  judicial  determina- 
tion that  the  mortgagor  was  the  debtor  of  the  complainant, 
and  that  the  debt  was  secured  by  the  mortgage,  and  that 
the  condition  of  the  mortgage  had  been  broken.  There  is 
no  suggestion  that  the  mortgagor  was  not  duly  served  with 
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Clark,  Rosseb  &  Company  vs.  B&and  &  Hammons. 

1.  By  the  Code,  section  2794,  a  contract  of  fire  insurance,  with  its  terms 
and  stipulations,  must  be  in  writing.  No  stipulation  is  more  mate- 
rial than  the  period  of  time  for  which  the  insurance  is  effected. 
The  following  writing  (not  signed,  and  no  premium  being  actually 
paid)  is  not  sufficient,  though  made  by  warehousemen  for  the  pur- 
pose of  binding  themselves  as  insurers,  and  contained  in  their  books 
immediately  after  an  account  therein  of  cotton  marked  [  W],  to  the 
amount  of  two  hundred  bales  or  more,  and  said  account  showing  on 
its  face  that  the  cotton  was  stored  for  and  on  account  of  Brand  & 
Hammons:  "Two  hundred  B  |  C,  [W]  insured  to-day,  p.  v.  o.  Mr. 
H.,  @  15c.  from  dale.' 

2.  Discretion  not  abused  in  refusing  a  new  trial. 

Contracts.     Insnrance.     New  trial.    Before  Judge  Hall. 
Newton  Superior  Court.     September  Term,  1877. 

Brand  &  Hammons  brought  trover  against  Clark,  Bosser 
&  Company  for  sixteen  bales  of  cotton.  The  defendants 
were  warehousemen  with  whom  cotton  had  been  stored  by 
plaintiffs^  The  sole  issue  upon  the  trial  was  as  to  the  pro- 
priety of  certain  charges  made  by  defendants  for  insurance 
on  the  cotton.  It  was  admitted  that  the  plaintiffs  had  author- 
ized the  insurance  of  two  hundred  bales  for  one  month,  but 
defendants  contended  that  no  limit  was  fixed  as  to  time. 
Plaintiffs  also  contended  that  they  authorized  the  insurance 
to  be  taken  out  in  some  solvent  company  doing  business 
in  this  state,  and  did  not  contemplate  any  assumption  of  the 
risk  by  the  defendants.  Upon  these  two  points  the  testimony 
was  distressingly  conflicting.  The  only  evidence  of  any 
insurance  by  defendants  was  the  entry  set  forth  in  the  first 
head  note.  This  contract,  at  fifteen  cents  per  bale  per  month 
on  two  hundred  bales,  continued,  as  contended  by  defend- 
ants, for  seven  months,  making  plaintiffs  liable  to  them  for 
j      $210.00. 

1*^  The  court  charged  the  jury  as  follows  :  "A  contract  of 
^:.  htfnrance  must  be  in  writing  in  order  to  be  binding.  If  de- 
iMdants  claim  to  have  insured  the  cotton,  they  must  show 
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a  contract  of  insurance  in  writing.  If  the  book  of  defend- 
ants has  on  it  the  nnmbera  and  weiji^hts  of  the  balee  and  the 
fignree  or  marks,  and  there  is  connected  with  these  entries 
an  entry  by  either  of  the  defendants  on  this  book  stating 
that  a  portion  of  the  cotton  ie  insured  and  the  terms  of  the 
insarance,  and  yon  believe  from  the  evidence  that  the  entry 
was  intended  to  denote  that  defendants  insured  the  cotton, 
tlien  the  two  entries  taken  together  would  make  a  contract 
of  insurance  in  writing.  Defendants  could  not  charge  plain- 
tifis  with  the  cost  of  insurance  unless  plaintiffs  authorized 
the  inenrance,  or  after  the  insurance  was  made,  ratified  the  act 
of  defendants  in  making  the  insurance.  If  plaintiffs  author- 
ized the  defendants  to  insure  their  cotton — to  take  the  risk 
themselves — the  plaintiffs  cannot  recover  unless  the  pre- 
mium of  insurance  has  been  paid.  Bat  if  the  plaintiffs  directed 
the  defendants  to  insure  their  cotton  in  some  solvent  insa- 
rance company,  and  not  to  take  the  risk  themselves,  then, 
before  the  defendants  can  charge  the  plaintiffs  with  any 
amonnt  for  insnraQce,  they  must  show  that  they  insured  the 
ootton  as  instructed." 

The  jury  found  for  the  plaintiffs,  making  no  allowance 
for  the  cbsrges  for  insurance.  The  defendants  moved  for 
a  new  trial  because  the  verdiot  was  contrary  to  law,  evidence 
and  the  charge  of  the  court. 

Tlie  motion  was  overruled,  and  they  excepted. 
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follows :  "  Two  hundred  B  |  C,  [W]  insured  today,  p.  v.  6., 
Mr.  H.,  @  15  cents  from  date,''  Taking  this  alone,  or  in  con- 
nection with  the  account  of  cotton  in  the  books  containing 
the  instrument,  we  do  not  think  it  amounts  to  a  contract  of 
insurance.  Without  scrutinizing  it  for  other  defects,  it  is 
fatally  deficient  in  not  specifying  the  period  of  time  during 
which  the  insurance  was  to  run.  No  element  of  a  valid 
contract  could  be  more  material  than  this,  and  it  so  happens 
that  it  is  upon  this  very  element  tha  the  parties  are  mainly 
at  issue.  No  better  illustration  than  the  present  case  could 
occur  of  the  necessity  of  fixing  by  the  writing  itself  the 
length  of  time  embraced  in  the  contract.  The  language  of 
section  2794  of  the  Code  is  as  follows :  "  The  contract  of 
fire  insurance  is  one  whereby  an  individual  or  company,  in 
consideration  of  a  premium  paid,  agrees  to  indemnify  the 
assured  against  loss  by  fire  to  the  property  described  in  the 
policy,  according  to  the  terms  and  stipulations  thereof. 
Such  contract,  to  be  binding,  must  be  in  writing ;  but  de- 
livery is  not  necessary  if,  in  other  respects,  the  contract  is 
consummated."  It  is  plain  that  the  terms  and  stipulations 
are  to  be  in  writing,  for  they  are  to  be  "thereof,"  that  is, 
of  the  policy.  A  contract  which  expresses  no  time  for  the 
risk  to  continue  is  too  vague  and  uncertain  to  be  treated  as 
complete.     Such  a  contract  is  not  "consummated." 

2.  Looking  to  the  whole  case  and  the  evidence  in  support 
of  it,  there  was  no  abuse  of  discretion  in  refusing  a  new  trial. 

Judgment  affirmed. 


Lewtn  &  Company  vs.  Thurber  &  Company. 

1.  Composition  under  the  late  bankruptcy  system  of  the  United  States 
did  not  satisfy  any  debt  that  was  not  discharged  by  a  regular  dis- 
charge granted  in  the  ordinary  course  of  bankruptcy  proceedings. 
Thus,  a  debt  contracted  by  fraud  was  not  satisfied  by  such  composi- 
tion; and  the  creditor,  after  he  had  accepted  his  pro  rcUa  of  the 
composition  fund,  could  recover  the  balance  of  his  claim  by  action. 

S.  But  to  maintain  the  action,  the  element  of  fraud  would  have  to  be 
made  out  with  the  certainty  ordinarily  requisite  in  civil  cases.    To 
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rdse  by  evidence  a  mere  saspiclon  that,  ia  procuriag  the  credit,  tbe 
debtor  miBrepresented  his  solvency,  would  not  cost  upnn  him  tbe 
<miM  of  ezplaining  bis  represenlatioDS  or  viodlcating  their  truth. 
Fraud  mUBt  be  proved,  nnd  suspicion  falls  short  of  belief.  It  is  a 
tendeacy  or  incllDatioD  to  believe,  not  belief. 

Bankrupt.  Composition.  Fraad.  Evidence,  Before 
Jndge  HiLLYBB.     Fnlton  Superior  Court.    April  Term, 

1878. 

Thurber  &  Company  brought  cotnplaint  against  Lewin, 
doing  buBJneas  under  tlie  name  of  Lewin  &  Company,  for 
balance,  on  account,  of  $846.90.  Tht  defendant  pleaded  the 
general  issue  and  discharge  by  composition  in  bankrnptcv. 

The  only  evidence  of  fraud  in  the  purchase  of  the  goods, 
the  basis  of  the  account  sued  on,  was  tiiat  of  George  W. 
Tenable,  the  credit  clerk  of  plaintiffs.  He  teBttHed,  in 
Bubetance,  as  follows: 

In  the  summer  of  1675  witness  made  a  sale  of  goods  to 
defendant,  amounting  to  about  $2,500,00,  for  wliich  he  paid 
cash.  Continued  to  make  other  sales  to  him  during  that 
year,  amounting  to  $9,721.22.  Did  not  sell  goods  to  him 
during  the  entire  year  of  1876,  because  he  did  not  pay  his 
bills  when  they  became  due.  On  May  10,  1876,  sent  a  bill 
on  him  to  an  attorney  for  collection.  The  amount  due  was 
paid,  and  I  declined  to  extend  any  further  credit.     On 
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lieving  it  to  be  true,  told  him  that  he  could  have  a  contin- 
uing credit  to  the  extent  of  $1,000.00  at  a  time.  On  the 
faith  of  these  representations  witness  sold  to  him  the  goods 
now  sued  for. 

The  following  facts  were  not  disputed  :  Defendant  filed 
his  petition  in  bankruptcy  on  February  24,  1877 ;  meeting 
of  creditors  for  purpose  of  composition,  was  held  on  March 
12th,  1877 ;  a  composition  was  had,  the  proceedings  anterior 
and  posterior  thereto  all  being  regular,  the  plaintiffs  being 
notified,  etc. ;  plaintiffs  did  not  vote  for  the  composition, 
nor  did  they  participate  in  any  way  in  the  meeting  of  cred- 
itors held  in  connection  therewith. 

Subsequently  plaintiffs'  proportion  under  the  composition 

was  paid  to  them,  and  the  following  receipt  given : 

"Atlanta,  Ga.,  May  11,  1877. 
"In  re  A.  If.  Lewin  d  Co. 

Received  of  A.  M.  Lewin  &  Co.,  at  the  hands  of  Samuel  Weil, 

1282.30,  this  being  twenty-five  per  cent,  of  the  amount  of  our  claim 

against  him,  and  being  the  amount  of  the  composition  carried  through 

by  the  creditors  of  said  Lewin  &  Co.,  under  the  43d  section  of  the 

bankrupt  act  of  the  12th  of  March,  1677,  in  office  of  register  Black,  in 

the  United  States  district  court  for  the  northern  district  of  Georgia,  we 

not  having  favored  or  voted  for  said  composition,  and  we  insisting 

tliat  our  claim  is  of  such  a  character  that  said  Lewin  is  not  released 

tlierefrom  by  said  composition,  and  the  said  Lewin  insisting  that  this 

is  a  full  settlement  of  our  demand  against  him,  by  virtue  of  said  com- 

poaition.  (Signed)  H.  K.  Thurbbr  &  Co., 

By  D.  F.  &  W.  R.  Hammond,  Attorneys." 

The  jury  found  for  the  plaintiflfs.     The  defendant  moved 
for  a  new  trial  upon  the  following  grounds : 

1.  Because  the  court  erred  in  admitting  the  testimony  of 
^V'enable  as  to  the  statements  made  to  him  by  the  defendant 
l>€fore  the  goods  were  bought,  as  to  his  solvency,  etc.,  such 
evidence,  under  the  pleadings  and  the  agreed  facts,  being 
^iTelevant. 

2.  Because  the  court  eri^ed  in  holding  that  a  debt  created 

^y  the  fraud  or  embezzlement  of  the  bankrupt,  was  not 

•■rtisfied  by  a  composition  in  bankruptcy. 

8.  Because  the  court  erred  in  charging  that  if  the  jury 
3 
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believed,  from  the  evidence,  that  po&sesBioii  of  the  goods 
was  proenred  from  plaintiffs  by  the  fratid  of  Lewin,  the 
title  to  the  goods  wonld  remain  in  plaintiffs ;  that  a  dis- 
charge by  composition  in  bankruptcy  would  not  bar  the 
action. 

4.  Because  the  court  erred  in  charging  as  follows:  "If 
the  jury  believed,  under  the  evidence  and  the  pleadings, 
that  suspicion  was  cast  upon  the  truth  of  defendant's  state- 
ment ae  to  his  solvency,  tliey  would  have  a  riglit  to  infer 
that  it  was  untrue,  unless  the  defendant  relieved  it  from 
that  suspicion  by  evidence  explanatory  thereof,"  although 
the  court  added  that  nothing  could  be  inferred  against  the 
defendant  from  the  fact  that  he  did  not  himself  go  on  the 
stand  as  a  witness  to  explain  it. 

5.  Because  the  verdict  is  without  evidence  to  support  it. 
The  motion  was  overruled,  and  defendant  excepted. 

Samcel  Weil  ;  McCat  &  Tkippk,  for  plaintiff  in  error, 
cited,  on  discharge  by  composition,  11  N.  B.  Keg.,  164;  16 
/^.,  205;  12B.  E.,  201;  17  7&.,  116:  18  /S.,  74;  5  Re- 
porter, 489 ;  (i  Ih.,  491 ;  Cent.  L.  J.,  July  5,  1 ;  3  Southern 
Law  Eev.,  N,  S,,  521,  Use  of  word  "suspicion"  incliarge 
was  error.     2  Bouv.  L.  D.,  567;  1  Gr'l'f  Ev.,  §§1,  13. 


D.  F.  &  W.  R.  Hammond,  for  defendants,  cited,  on  effect 
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discharge  as  equally  sparing  tliis  class  of  debts.  As  com- 
position, no  less  than  ordinary  discharge,  conld  take  place, 
under  the  late  bankruptcy  system,  without  the  assent  and 
contrary  to  the  will  of  the  defrauded  creditor,  the  reason 
for  leaving  the  debt  unextinguished  was  as  forcible  in  the 
one  case  as  in  the  other.  In  this  particular  instance,  the 
other  creditors  were  able  to  out-vote  Thurber  ife  Co.,  the 
defendants  in  error,  and  thus  the  composition  was  effected 
in  spite  of  their  opposition.  We  think,  that  thougli  Thur- 
ber &  Co.  accepted  their  pro  rata  under  the  composi- 
tion, the  balance  of  their  debt,  if  it  was  in  fact  contracted 
by  the  fraud  of  the  debtor,  remained  open,  and  the  compo- 
sition would  be  no  bar  to  a  recovery. 

2.  But  the  court  was  in  error  in  charging  the  jury  that 
if  they  believed  that  suspicion  was  cast  by  the  evidence  on 
the  truth  of  Lewin's  representations  as  to  his  solvency,  the 
jury  would  have  a  right  to  infer  they  were  untrue, 
unless  he  relieved  them  from  that  suspicion  by  explanatory 
evidence.  The  burden  of  proving  fraud  was  upon  the 
creditors,  and  they  could  not  discharge  that  burden  by 
merely  raising  a  suspicion.  They  had  to  generate  belief, 
and  suspicion  falls  short  of  belief — it  is  but  a  tendency  or 
inclination  to  believe. 

Judgment  reversed. 


Merbell  v8,  Pemberton. 

Generally,  a  state  court  cannot  restrain  the  infringement  or  the  use  of 
letters  pateril  granted  by  the  United  States.  Though  as  a  means  of 
enforcing  covenant  or  express  contract  between  the  parties,  the 
jurisdiction  to  restrain  is  not  deficient,  the  facts  in  the  present  case  do 
not  entitle  the  plaintiff  in  error,  unconditionally,  to  an  injunction,  nor 
the  defendant  in  error,  either  to  an  injunction  or  a  receiver.  Only 
in  a  very  extraordinary  case,  if  at  all,  should  the  chancellor,  before 
final  deeree,  engage  his  court,  through  a  receiver,  in  the  manufacture 
and  sale  of  patent  or  proprietary  medicines,  and  require  the  parties 
to  disclose  to  the  receiver  secret  information  necessary  for  beginning 
and  carrying  on  the  business. 

This  refusal  to  dispense  with  the  condition  on  which  injunction  was 
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ordered  in  bebalf  of  the  plaioiiff  in  error,  is  afflnned;  tbe  order 
appoiDtiag  a  receiver,  defloiog  his  dutlua  and  powers,  and  declariog 
both  parties  enjoined,  is  reversed. 

JnriEdiction,  Patents.  Injunction  and  receiver.  Before 
Jndge  HiLLYKK.  At  Chambers.  Fnlton  County.  July 
2t>tlt,  1878. 

Merrell  filed  his  bill  against  Pemberton,  making,  in  brief, 
this  case: 

In  tLe  years  1870,  1871  and  1872,  Pemberton  obtained 
letters  patent  for  the  Globe  Flower  Con^h  Symp,  the  Extract 
of  Stiliingia.  and  trade-marks  covering  these  medical  com- 
pounds. In  November,  1875,  he  conveyed  to  Merrell  ifc 
Cowden  all  right,  title  and  interest  in  him  vested  by  said 
letters  patent,  and  agreed  to  deliver  to  them  all  stock, 
fixtures,  material,  etc.,  used  in  the  manufacture  and  sale  of 
said  medicines.  He  also  contracted  not  to  manufacture 
either  of  said  compounds  thereafter,  or  any  preparation 
similar  to  the  same.  In  consideration  of  this  transfer 
and  contract,  Merrell  &  Cowden  paid  to  him  $4,000.00  in 
cash,  and  gave  to  him  their  two  notes,  each  for  11,000.00,  pay- 
able respectively  one  and  two  years  thereafter.  lu  January, 
1877,  Cowden  conveyed  to  complainant  all  his  riglit,  etc.,  in 
the  patents,  and  the  latter  is  now  the  sole  owner  thereof. 


AUGUST  TERM,  1878. 


Btate,  had  agreed  to  give  defendant  $10,000.00  for  the  Globe 
Flower  Cough  Syrnp  alooe,  bat  after  learning  the  secret  of 
its  mannfaeture  they  declined  to  comply  with  their  contract ; 
that,  being  pressed  for  money,  he  made  the  sale  and  con- 
veyance above  set  forth,  bnt  they  in  this  trade  intended  to 
defraad  him  as  evidenced  by  the  fact  that  they  liave  failed 
to  meet  the  first  of  the  notes  for  the  purchase  money  which 
matured  November  10th,  1876 ;  that  he  did  notify  eom- 
plainantof  his  intention  to  commence  the  raaniifactnre  of 
edd  medicines,  hut  this  threat  was  mora  to  induce  com- 
plunant  to  pay  the  balance  due  him  than  to  evince  any 
parpose  to  manufactnre,  though  he  insists  upon  his  riglit 
to  manufacture  a  sufficient  quantity  to  pay  himself  the 
UDOunt  due  him. 

Prayer  for  decree  against  complainant  for  ?2,000.00  as 
balance  doe  on  executed  contract,  and  for  $4,000.00  on  first 
contract ;  that  complainant  be  enjoined  from  making  and 
selling  said  medicines  until  said  sums  be  paid ;  that  a  receiver 
Reappointed  to  take  said  patents,  manufacture  said  medi- 
cines, and  hold  the  proceeds  subject  to  the  order  of  the  court. 
Complainant  amended  his  bill  and  filed  an  answer  to 
croee-bill,  setting  up  misrepresentations  by  defendant  as  to 
value  and  sales  of  the  medicines  by  which'  he  was  defrauded 
in  both  of  the  contracts  alluded  to,  and  alleging  failure  on 
the  part  of  defendant  to  comply  with  his  agreement  to 
deliver  up  stock  and  material  on  hand  at  the  time  of  the 
November,  1875,  contract. 

To  this  defendant  again  replied,  denying  fraud  and  assert- 
ing the  utmost  good  faith. 
Alter  argiment  the  following  order  was  passed  : 
"•'Onler&i  by  the  court,  that  the  injunction  prayed  for  by 
wmplainant  be  granted  upon  complainant's  giving  bond  and 
^acnrity  to  indemnify  defendant  in  full  of  principal,  inter- 
t,  and  costs  of  any  decree  that  may  be  rendered  for  de- 
mdant  against  complainant  on  the  final  trial  of  said  cause, 
[  «n  the  notes  named  in  the  bill  and  answer  and  cross-bill. 
^  "file  sureties  on  said  bond  to  justify  and  be  approved  by 
[  &IO  clerk  of  this  court. 
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^^  Ordered  further,  that  complainant  tile  said  bond  within 
thirty  days  from  thie  date,  or,  in  default  thereof,  that  the 
prayer  of  the  defendant  in  his  cross-bill  for  a  receiver 
and  injunction,  be  granted;  the  said  receiver  to  be  named 
and  his  dnties  defined  in  a  supplemental  order  to  be  made 
by  the  court." 

The  complainant  subsequently  applied  to  have  this  order 
modified  so  far  as  it  required  bond  and  security  from  him, 
and  provided  for  the  appointment  of  a  receiver  in  case  of 
his  failure  to  file  bond,  presenting  his  affidavit  setting  up 
the  following  facts : 

He  would  willingly  comply  with  said  order  by  giving  the 
bond  required  but  he  is  unable  to  do  so.  All  of  his  prop- 
erty is  invested  in  patent-rights  for  medical  compounds. 
These  rights  have  no  market  value,  and  consequently  give 
to  him  no  commercial  standing  or  basis  of  credit.  He 
is  perfectly  solvent,  but  for  tlie  reasons  stated  ia  unable  to 
give  the  bond.  If  defendant  recovers  a  judgment  against 
him  on  the  notes,  he  intends  to  pay  it.  Defendant  has 
already  sued  him  upon  one  of  the  notes  in  the  court  of 
common  pleas  No.  1,  for  the  county  of  Philadelphia. 
Should  a  receiver  be  appointed,  with  power  to  manufac- 
ture and  sell  said  medicines,  his  patent-rights  covering  the 
same  will  at  once  become  utterly  worthless;  large  sums 
which  he  lias  spent  in  advertising  will  also  be  lost  to  hira. 
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marks  and  property  to  the  receiver,  and  disclose  whatever 
ioformatioD  is  necesaary  for  hiia  to  manafactiire  and  vend 
said  medicines ;  that  said  receiver  make  and  file  an  affidavit 
with  the  clerk  of  this  court  not  to  reveal  the  secrets  and 
f»r^iKidaa  for  making  said  medicines ;  that  complainant  and 
defendant  be  enjoined  from  manufacturing  and  selling  the 
eouaponnda,  and  that  the  receiver  make  reports,  etc. 
To  this  order  complainant  excepted, 

.Z,  D.  IIabbisoh,  for  plaintiff  in  error,  cited  Code,  §§274, 
3098,3149;  17  Oa.,77;  2  Story's  Eq.  Jur.,  959 ;  Curtiaon 
?a.t;«nta,  gg333,  328,  335  ;  Code,  §3181 ;  42  Ga.,  91. 

Jcuits  L.  Beown,  for  defendant,  cited  High,  on  Eec, 
^,  5;  Code,  §3149  ;  2  Dan.  Oh.  Pr.,  1715,  1718,  1729; 
14   Bow.,  631. 

BuKcKLBT,  Joatice. 

From  nnmerona  caaes  on  the  subject,  it  seems  to  be  a  ji;en- 
eral  rale  that  the  jurisdiction  to  restrain  the  infringement 
or  the  nse  of  letters  patent  granted  by  tlie  United  States  is 
exeluBive  in  the  federal  courts,  and  does  not  appertain  to 
thft  state  courts.     WJiere,  however,  injunction   is  needed  aa 
auieaiiB  of  enforcing  covcTiant  or  express  contrsict  between 
the    litigants,   the  jurisdiction  appears  to  be   iu  tlie   state 
eoarts,  even  where  the  rights   involved  are  patent- rights. 
10  How.,  101;  4  Blatch,'03;  6  /k,  356;  1  Cliff.,  298.     la 
the  present  case  there  is  no  controversy  touching  tlie  valid- 
ity or  construction  of  the  letters  patent.     Botli  parties  are 
*gr»d  as  to  tlieec,  the  whole  dispute  being  as  to  alleged 
WDtracts  and  alleged  violations  thereof.     The  jurisdiction, 
tiwrefore,  is  not  deficient,  but  we  do   not  think  the  facts 
•ntillB  the  complainant  to  an  injunction   on  better  terms 
thosc^prcfioribed  by  tlie  eliancellor.     The  complainant 
non-resident  of  the  state,  and  has  not  paid  the  agreed 
money,  thougli  tlie  time   fixed  for  payment  has 
It  dotfl  not  appear  that  he  lias  property  here  out 
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of  which  any  decree  which  the  defendant,  on  his  answer 
by  way  of  crose-bill,  may  obtain  against  him  at  the  end  of 
this  litigation,  can  be  collected.  If  he  cannot  or  will  not 
give  security  for  the  payment  of  such  decree,  the  defend- 
ant will  be  in  no  better  situation  after  the  decree  than  lie  is 
now  with  the  original  notes.  Relatively  to  the  jurisdiction 
of  Georgia,  the  complainant  is  insolvent.  He  charges  the 
defendant  with  the  violation  of  contractor  with  a  purpose 
to  violate  it ;  and  the  defendant  retorts  a  previous  violation, 
and  a  now  continuing  violation  by  the  complainant.  It  is 
certain  that  the  complainant  has  received  the  main  items  of 
his  purchase,  and  has  not  paid  his  agreed  debt.  It  may 
turn  out  that  he  is  entitled  to  buta  slight  deduction,  if  any, 
and  as  he  has  no  property  within  the  reach  of  our  process, 
he  ought  either  to  pay  hiB  creditor  or  secure  him  before 
subjecting  him  to  the  harsh  discipline  of  aTi  injunction. 
On  this  part  of  the  case,  the  decision  below  ia  afSnned. 

But  we  difEer  with  the  chancellor  in  reference  to  the  dis- 
position made  of  the  other  part  of  the  case,  on  the  prayer 
of  tlie  answer.  A  court  cannot  well  take  control  of  secrets, 
even  to  prevent  their  disclosure.  To  compel  a  revealment 
of  them  by  the  parties  to  a  receiver  as  the  officer  of  the  court 
is  undertaking  too  much.  Indeed,  there  is  in  the  nature  of 
things  an  obstacle  to  the  exercise  of  such  a  jurisdiction.  If  a 
thing  is  really  a  secret,  bow  is  the  court  to  keep  it  so,  and 
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Perhaps,  as  a  means  of  satisfying  a  final  decree  in  a  cause, 
a  court  of  chancery  might  do  it  after  taking  competent 
medical  advice  ;  but  before  decree,  or  without  such  advice, 
the  circumstances  would  have  to  be  very  extraordinary  to 
justify  it.  What  we  have  said  would  apply  even  to  adopt- 
ing and  carrying  on  a  business  in  some  existing  establish- 
ment already  founded,  and  under  seizure  by  means  of  a 
receiver  or  some  other  officer  of  court.  But  in  the  present 
case  there  is  no  such  establishment,  so  far  as  appears,  within 
the  jurisdiction  of  the  court.  The  defendant  has  none  ; 
and  if  the  complainant  has  any,  it  is  beyond  the  limits  of 
the  state.  What  the  order  passed  by  the  chancellor  seems 
to  contemplate,  is  the  setting  up  of  a  business,  the  opening 
of  a  house  or  place  for  the  manufacture  and  sale  of  the 
patent  or  proprietary  articles.  To  do  this,  even  were  there 
no  secret  information  required  as  a  part  of  the  capital, 
would,  we  think,  be  wholly  inadmissible.  Where  it  is  for 
the  interest  of  the  litigating  parties  to  continue  the  opera- 
tions of  an  existing  establishment  until  a  dispute  concern- 
ing it  can  be  settled,  or  until  incomplete  operations  are  fin- 
ished, a  receiver  for  that  purpose  may  be  appointed  ;  but  a 
receiver  to  begin  a  business  at  a  place  where  no  steps  have 
been  taken  by  the  parties,  or  either  of  them,  to  found  it,  is 
not  to  be  appointed.  There  should  have  been  none  ap- 
pointed in  the  present  case,  and  the  complainant  should  not 
have  been  enjoined  from  manufacturing  and  selling  the 
articles  pending  this  litigation.  Of  course,  it  was  not  the 
purpose  of  the  chancellor  to  enjoin  the  defendant  from 
doing  so,  as  a  separate  measure,  except  on  the  condition  pre- 
scribed in  the  other  branch  of  this  case.  The  unconditional 
injunction  was,  as  to  both  parties,  a  mere  adjunct  to  the 
scheme  of  a  receiver  ;  and  the  reversal  which  we  pronounce 

to  the  receiver,  carries  away  the  injunction  also. 

Judgment  accordingly. 
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McMiLi.AM  VS.  Nichols. 

LWiBHiH,  CbleT  Justice,  wae  pray^deatlBJI/  iirevealed  from  prenidlng  in  cbis  cue.l 

That  tbe  couaty  judge,  before  suit  was  brought  [n  tbe  county  court, 
waB  the  plaintiff's  attorney  to  collect  the  note,  and  tbat  ns  sucli  at- 
torney be  brought  suit  tbercon  ia  the  superior  court  and  withdrew 
the  same,  did  not  so  disqualify  him  to  render  judgment  on  the  note 
in  the  county  court  as  to  make  his  jud);ment  void,  it  not  appearing 
that  he  had  any  concern  with  tbe  note  or  with  the  plaintiff,  as  attor- 
ney or  counsel,  at  or  after  the  commencement  of  proceedings  in  the 
county  court.  The  objection  to  liis  competency  is  not  available  by 
affidavit  of  illegality,  if  at  all. 

Illegality.  Judgments.  Judge.  Before  Judge  Rich. 
Habersham  Superior  Court.     April  Terni,  187S. 

An  execution  in  favor  of  Nichols  against  McMillan  was 
levied  upon  certain  land  as  the  property  of  the  defendant. 
He  interposed  an  affidavit  of  illegality,  the  contents  of 
which  are  stated  in  the  opinion.  On  demurrer  it  was  dis- 
missed  and  he  excepted. 

G.  M.  Netherlahd  ;  Erwin  &  Cobb,  for  plaintiff  in  error. 

No  appearance  for  defendant. 

Bleckley,  Justice. 
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fore  the  time  when  he,  as  said  coanty  jodge,  rendered  this 
jadgtneDt,  had  been  and  was  emplojed  as  attorney  at  law 
to  collect  the  note  on  which  this  judgment  was  predicated  ; 
and  that  as  connsel  for  the  plaintiff  he  made  out  and  signed 
a  declaration  a^inst  defendant  on  tliis  note  to  sue  the  same 
in  the  superior  court  of  said  county,  and  after  defendant 
confessed  service,  withdrew  the  declaration  and  let  snit  be 
imtitnted  on  the  same  in  the  county  court,  of  which  he  was, 
at  the  time  snit  was  begun  and  judgment  entered  by  him, 
the  judge  and  only  presiding  officer."  These  allegations  do 
not  draw  in  question  the  jurisdiction  of  the  county  court, 
either  as  to  the  person  of  the  defendant,  or  as  to  the  subject 
matter  of  the  suit.  The  judgment  was  rendered  in  a  court 
of  competent  jurisdiction,  and  the  point  made  is,  that  the 
sole  presiding  officer  of  that  court  was  not  competent  to 
preside  in  that  particnlar  case.  That  he  ever  was  of  coun- 
sel in  that  case  is  not  charged  or  intimated.  The  complaint 
la  that  he  had  once  been  employed  to  collect  the  note,  and 
had  taken  steps,  as  counsel,  to  enforce  collection  in  an- 
other court,  and,  having  discontinued  tltese,  tiiat  he  "  let  suit 
be  instituted  in  the  county  court."  There  is  no  allegation 
that  he  caused  suit  to  be  brought  in  the  county  court,  or 
that  he  had  any  concern  with  the  note  or  with  the  plaintiff 
at  or  after  tJie  commeacement  of  proceedings  in  the  county 
court.  Nor  does  it  appear  that  the  case  in  the  superior 
court  ever  came  to  any  issue  upon  which  litigation  eould 
be  had,  or  even  that  any  issue  was  raised  in  the  county 
court.  It  does  appear  that  in  the  latter  court,  the  defend- 
ant protested  against  the  competency  of  the  judge  to  ren- 
der the  judgnieut.  The  defendant  seems  to  Iiave  had  his 
day  in  court,  and  the  only  use  he  made  of  it  was  to  protest. 
"When  his  protest  was  disregarded,  he  seems  to  liavo  acqui- 
Mced  instead  of  taking  the  case,  as  he  might  have  done, 
to  a  higher  tribunal.  The  proceedings  of  the  county  court 
Trere  subject  to  review  by  the  superior  court,  Ijot  the  de- 
fendant called  for  no  review.  We  do  not  think  the  facts 
that  the  judgment  should  be  held  to  be  absolutely 
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void.  Every  reasonable  presumption  in  favor  of  the  com- 
petency of  the  judj^G  is  to  he  indulged.  We  are  to  euppoee 
that  he  returned  the  note  to  his  client,  and  that  his  connec- 
tion with  it  ae  counsel  ceased,  and  that  he  was  wholly  dis- 
interested in  the  suit  which  was  subsequently  instituted, 
and  in  which  he  presided  as  judge.  Certainly,  it  does  not 
appear  that  he  ever  was  of  counsel  in  that  case  ;  and  that 
he  was  foniierlj  of  counsel  in  another  incipient  case  founded 
on  the  same  note,  while  it  might  disqualify  him  so  as  to 
render  his  judgment  voidable,  does  not  bring  him  within 
the  letter  of  section  205  of  the  Code,  which  section  reads  as 
follows:  "No  judge  or  jnstices  of  any  court,  no  ordinary, 
justice  of  the  peace,  nor  presiding  oiBcer  of  any  inferior 
judicature  or  commission,  caTi  sit  in  any  cause  or  proceediujj 
in  which  he  is  pecuniarily  interested,  or  related  to  either 
party  within  the  fourth  degree  of  consanguinity  orafBnity, 
nor  in  which  he  has  been  of  counsel,  witliout  the  consent 
of  all  the  parties  in  interest,"  etc.  The  "cause  or  proceed- 
ing" ill  which  Judge  Sutton  sat  was  not  the  same  "cause  or 
proceeding"  in  which  he  had  been  of  counsel,  nor  even  in 
the  same  court.  If  it  had  been  whether  his  judgment  even 
then  would  have  been  entirely  void  {the  defendant  having 
appeared,  and  the  court,  as  a  court,  having  had  jurisdiction) 
may  admit  of  discussion.  The  cfEect  of  incompetency  of 
the  judge  was,  at  the  common  law,  to  render  his  judgment 
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to  go  behind  the  judgment,  not  because  the  court  was  with- 
out jurisdiction,  but  because  the  judge  was  under  disability. 
This,  under  the  circumstances,  is  too  much  for  an  affidavit 
of  illegality.  Code,  §3671 .  If  any  step  so  far  backward 
can  now  be  taken,  it  must  be  by  some  other  means,  and 
were  it  our  business  to  advise  (which  it  is  not),  we  would 
not  know  what  means  to  suggest,  since  it  is  too  late  for  ap- 
peal or  certiorari.  In  the  matter  treated  of  in  JSurneide 
V8.  Terry ^  46  Ga.^  621,  namely,  the  approval  of  a  deed  con- 
veying homestead  property,  by  an  ordinary  who  was  related 
to  the  purchaser,  neither  appeal  nor  certiorari  would  lie. 
Indeed,  that  was  not  a  matter  in  any  court,  but  before  the 
ordinary  out  of  court.  It  was  not  a  suit  in  a  court  of  com- 
petent jurisdiction,  and  the  parties  interested  were  not 
bound  to  attend,  and  in  fact  did  not  all  attend.  A  judg- 
ment rendered  in  a  regular  suit  is  more  difficult  to  over- 
throw than  is  an  act  of  mere  prudential  revision  by  an  offi- 
cer— ^an  act  having  only  a  commercial  bearing,  and  requir- 
ing neither  process  nor  service  to  begin  and  consummate  it 
Judgment  affirmed. 


Tayloe  v8,  Scott  et  al. 

1.  Certain  promissory  notes  setting  out  crop  liens,  being  made  in  1874 
two  of  the  makers  being  sureties  for  the  third,  though  not  so  ap- 
pearing on  the  face  of  the  writings,  and  the  fact  of  the  surety- 
ship being  known  to  the  creditor,  and  one  of  the  sureties  having 
signed  on  the  faith  of  the  creditor's  promise  that  he  (the  creditor) 
would  apply  the  principal's  crop  of  that  year  to  these  particular 
notes,  and  said  surety  having  communicated  such  promise  to  the 
other  before  the  latter  signed,  and  both  having  thus  sign  3d  on  the 
faith  of  the  promise,  the  creditor  was  bound  to  make  the  application 
accordingly,  and  his  failure  to  do  so  discharged  the  sureties,  the 
crop  being  of  sufficient  value  to  pay  all  the  notes. 

2.  It  was  no  excuse  for  the  creditor  that  a  partnership  of  which  he 
was  a  member  took,  afterwards,  crop  liens  upon  the  same  crop  of 
the  principal,  for  advances  made  to  produce  the  crop,  and  that 
under  these  liens  the  crop  was  delivered  by  the  principal  to  the 
pATtnership,  and  that  the  creditor,  as  an  individual,  did  not  in  fact 

in.nceive  the  crop,  and  consequently  had  no  power  to  appropriate  it 
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to  hJB  individual  claime.  Ab  a  partner,  he  should  not  have  entered 
into  obligations  conflicting  with  his  prior  undertaking  as  an  indi- 
vidual. 

Principal  and  security.  Lien.  Partinereliip.  Before 
Judge  Cbisp.  Sumter  Superior  Court.  October  Ad  joumed 
Term,  1877. 

Tavlor  brought  complaint  against  Scott  and  Small  on 
eleven  promissory  notes,  aggregating  in  amount  $936.75,  all 
dated  January  8,  187i,  signed  by  David  Bagley,  J.  B.  Scott 
and  S.  W.  Small,  and  containing  tlie  ordinary  factors'  crop 
lien.  The  defendants  pleaded  the  general  issue,  payment, 
and  that  they  were  securities  for  Bagley  and  had  been  dis- 
charged by  the  plaintiff's  failure  to  apply  the  cotton  crop 
delivered  by  their  principal  to  him,  to  the  satisfaction  of 
this  indebtedness.  Upon  the  issues  thus  formed  Scott  tes- 
tified, in  brief,  as  follows  :  Defendants  were  securities  for 
Bagley ;  witness  told  plaintiff  he  would  not  sii^n  as  security 
except  upon  condition  that  the  latter  would  apply  the  cot- 
ton crop  to  be  raised  by  Barley  during  the  year  187i  to  the 
payment  of  the  notes.  Plaintiff  so  agreed,  and  witness 
signed.  Witness  would  not  have  become  security  liad  it  not 
been  for  this  agreement.  Plaintiff  knew  that  defendants 
were  only  securities,  Bagley  delivered  enough  cotton  to 
pay  the  notes. 
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ri^  except  for  the  agreement  between  Scott  and  plaintiff, 

vhicti  the  former  communicated  to  him  before  he  siirncd. 

Plaintiff  denied  an;  Bach  agreement,  btit  tegtlAed  that  the 

notes  were  given  in  renewal  of  others  upon  which  Scott  was 

already  Becnrity.     That  he  had  no  personal  connection  with 

the  transactions  between  Taylor  &  Co.  and  Bagloy  except 

as  a  partner ;  the  cotton  waadelivered  to  the  other  members, 

and  the  anrplne,  after  paying  Bagley's  indebtedness  to  the 

firm,  was  turned  over  to  him,  and  dniy  applied  to  the  notes 

Upon  which  defendants  were  sccnritiee. 

3?he  court,  in  its  charge,  made  the  liability  of  defendants 
tar-B  upon  tiie  fact  as  to  whether  there  was  any  such  agree- 
m^xit  as  that  testified  to  by  Scott  and  denied  by  plaintiff  ; 
it  i»8tnict(Hl  tlie  jury  that  if  there  was  snch  an  agreement, 
th^  fact  that  Taylor  &  Uo.  subsequently  advanced  supplies 
an  <i  look  crop  liens,  and  that  the  cotton  was  delivered  by 
B»i^ley  fo  the  firm,  and  not  to  plaintiff  individnaily,  would 
not   prevent  their  discharge. 

The  jury  found  for  the  defendants.  Tiie  plaintiff  moved 
for-  a  new  trial  upon  several  gronnds,  of  which  it  is  only 
ne<2c8gary  to  mention  the  one  that  the  court  erred  in  the 
cns«.»^  as  above  set  forth.  The  motion  was  overruled  and 
tb^  plaintiff  excepted. 

^3bbbey  &  Son  ;  Cook  &  Hollis,  for  plaintiff  in  error, 
ciUid  33  Ga.,  491 ;  36  /A.,  508  ;  44  /I.,  11 ;  46  lb.,  426 ; 
3-    Jk,  376,  664 ;  58  Jf>.,  363. 

HiWKiMS  &  Hawkins,  for  defendauts,  cited  Code,  §2154. 

dlbcklky,  Justice. 

1.  Where  the  evidence  is  in  salient  conflict,  as  in  this  case, 

'^c  i.inst  look  to  the  verdict  to  see  which  side  gave  the  true 

version  of  the  transaction.     Taking  the  facts  as  the  evidence 

the  defendants  presents  them,  the  sureties  both  signed 

faith  of  the  creditor's  promise,  made  to  one  of  them 

him  communicated  to  the  other,  that  he,  the  creditor, 
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would  apply  the  principal  debtor's  crop  of  the  carreDt  year 
to  these  particular  notes.  Ae  between  the  sureties  and  the 
creditor  this  promise  was  a  part  of  the  consideration  of  the 
contract  of  suretyship.  30  6a.,  93,  306.  Moreover, 
each  of  the  notes,  by  its  terms,  was  a  crop  lien  upon  the 
whole  of  said  crop ;  and  these  notes  were  the  first,  and 
therefore  the  highest,  incumbrance  which  the  record  dis- 
closes to  which  the  crop  was  subject.  The  very  face  of  the 
papers  which  the  sureties  signed  appropriated  the  crop  to 
these  obligations,  and  it  was  not  in  the  creditor's  power  to 
change  that  appropriation  without  the  consent  of  the  sure- 
ties. 52  Ga.,  380.  See  also  51  Ga.,  205.  The  crop  was  of 
sufficient  value  to  pay  all  the  notes,  and  the  principal  debtor 
delivered  it  to  a  partnership  of  which  the  creditor  was  a 
member.  The  partnership  appropriated  it  to  prior  liens  of 
like  kind  in  their  favor,  except  a  small  snrplns  which,  through 
them,  reached  this  creditor  and  was  applied  on  these  notes. 
In  our  opinion  the  sureties  were  discharged. 

2,  It  seems  to  us  that  the  creditor  cannot  put  off  the  sure- 
ties with  the  excnse,  tliat  the  prior  liens  were  not  taken  by 
him,  but  by  the  partnership  for  advances  which  the  partner- 
ship furnished  to  produce  the  crop,  and  that  delivery  of  the 
crop  was  not  made  to  bim  but  to  the  partnership.  He  had 
stipulated  with  the  sureties  that  tJie  crop  should  go  to  their 
protection ;  and  as  a  partner  he  should  not  have  entered' 
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Sclplot 


not  appear  tbat  the  ameadment  was  8o  offered,  except  upon  Wnna 
ToluDtarily  agreed  upon  by  tbe  parties,  and  Ibea  it  was  not  exclnded 
but  admitted. 
i.  When  it  may  be  fairly  presumed,  taking  all  tbe  circumatonceB  into 
coD^deration,  that  full  diligence  in  preparing  tbe  case  for  trial 
^outd  bave  led  to  a  timely  discovery  of  the  new  facta  and  ot  tbe 
residence  of  tbe  wicncsa,  ignorunce  of  either  or  botb  until  after  the 
case  waa  tried  and  lost,  will  not  be  cause  for  a  new  trial. 

Evidence,  Practice  in  the  Snperior  Court.  Adinieaions. 
3i'e-w  trial.  Before  Jiid^  McCotchen.  Bartow  Superior 
Court.    November  Adjourned  Term,  1877. 

On  September  25,  1871,  Northcutt  recovered  a  jadgment 
aga.iiist  Seiple  for  J750.00  principal,  witii  iiitereBt  and  coats. 
Seiple  held  Hooper's  receipt,  who  was  the  plaintiffs  attor- 
ney, for  JOSO.OO  on  this  claim,  dated  on  tbe  day  after  tbe 
jn<J j^ent.  Execution  was  issued  for  the  entire  amount, 
anti  Seiple  paid  tip  the  balance  over  the  $650.00,  and  filed 
an  affidavit  of  illegality  alieginf^  payment.  The  eoleisaue, 
therefore,  presented  for  determination  was  whether  the 
aforesaid  receipt  for  J650,W  was  binding  on  the  plaintiff. 

^F'or  the  purpose  of  showing  that  the  payment  was  not 
ni*<ie  in  money,  plaintiflE  introduced  in  evidence  a  bill  filed 
■•y  <3efendant  against  plaintiff  and  his  attorney,  Hooper,  to 
ei.1  oin  the  exeention  now  in  controversy,  in  which  defend- 
si^*-  charged  that  ho  paid  Hooper  in  work  and  labor  for  liiin, 
on<3^r  ^j,  agnjement  that  lie  waa  to  have  credit  therefor  on 
this  claim,  and  that  under  this  agreement  the  receipt  was 
g'^~«iii.    The  bill  was  sworn  to. 

-**o  this  testimony  defendant  objected,  unless  accompanied 
^y  ^  sworn  amendment  subsequently  filed.  The  court  over- 
f'^ed  the  objection.  Counsel  then  agreed  that  the  bill, 
L  Wieiiiiinent  and  answers,  should  all  go  to  the  jury. 
^^^  A  vwrdict  was  returned  in  favor  of  the  plaintiff.  Where- 
^^B 'QpOn  <!efendant  moved  for  a  new  trial  because  of  error  in 
^P  the  admiBsioR  of  the  bill  under  tlie  circumstauces  afore- 
^K  KUt],  aad  becanse  of  newly  discovered  evidence,  embraced 
^1     in  the  afiBdavit    of  Hooper,  to   the  effect  that   in  1870, 
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plaintiff  placed  in  bia  hands  two  notes  for  $750.00  each, 
against  Sciple,  for  collection ;  that  the  first  of  these  notes 
was  paid  in  stock-logs  and  *  *  *_  That  this  was  fully 
ratified  hy  plaintiff  and  deponent  settled  with  him  therefor ; 
that  when  the  second  note  matured  deponent  sued  it  to 
judgment,  and  defendant  settled  the  judgment  in  the  same 
way,  deponent  giving  to  hiin  his  receipt  for  about  $650.00  ; 
that  plaintiff  looked  to  deponent  for  the  money,  called  on 
him  therefor,  and  he  paid  him  $150.00 ;  that  defendant  has 
paid  off  this  judgment  in  good  faith  so  far  as  plaintiff  is 
concerned,  and  it  was  so  understood  by  plaintiff,  who  held 
deponent  responsible  for  the  money,  but  still  souglit  to  en- 
force his  judgment. 

Numerous  affidavits  were  filed  to  show  that  this  evidence 
was  newly  discovered,  etc.  It  was  established  that  Hooper 
left  the  state  in  the  summer  or  fall  of  1875,  and  that  neither 
defendant  nor  his  counsel  knew  to  wliat  point  he  had  gone, 
and  that  defendant  had  inquired  of  divers  pcreons  to  obtain 
tliis  information  and  failed.  It  also  appeared  that  Hooper 
had  two  brothers-in-law  residing  in  the  county  of  the  litiga- 
tion, where  defendant's  counsel  lived,  and  where  defendant 
some  few  years  ago  resided  periodically,  who  were  informed 
to  what  point  be  bad  gone,  though  defendant  and  his  coun- 
sel botli  testified  that  they  did  not  know  of  this  relation- 
ship. 
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conrt  in  which  the  trial  of  the  illegality  took  place.  It  was 
Hm  a  writiDg,  complete  in  itself,  and  the  identical  writing 
in  which  the  admission  soaght  to  be  proved  was  made.  The 
qnation  is,  whether  the  plaintiff  ia  the^.^a.,  who  was  de- 
fendant in  the  bill,  coold  introdace  it  in  evidence  without 
offering  at  the  same  time  an  amendment  which,  as  was  in- 
eigted,  modified  or  explained  the  admission.  It  does  not  ap- 
peu  tliat  the  amendment  was  annexed  or  attached  to  the 
bill,  or  written  on  the  same  paper,  and  hence  we  may  snp- 
poseit  was  not  ajiiAy^tcoZ  necessity  that  the  bill  and  the 
unendment  sbonld  be  produced  by  one  and  the  same  act,  or 
one  ind  the  same  party.  Most  probably  they  were  separate 
iostrnmeDts,  thongh  connected  in  meaning  and  purpose. 
AMoming  this  to  bo  bo,  we  think  the  plaintiff  \afi.fa.  was 
not  obliged  to  introdnce  both  documents  in  order  to  get  the 
benefit  of  an  sdmiesion  contained  in  one  of  them.  If,  in 
eonseqnence  of  the  original  being  in  evidence,  the  amend- 
ment Was  also  admissible,  it  should  have  been  offered  by  the 
■ppropriate  party  in  rebuttal  or  reply  ;  as  was  done  in  the 
''wof  Armstrong  V8.  Lewis,  this  term,  where,  after  ad- 
Mswona  in  the  original  answer  had  been  read  by  the  com- 
plainant, explanatory  statements  contained  in  an  amendment 
to  the  answer  were  tendered  by  the  defendant,  and  were 
held  by  this  court  admissible.  It  seems  that  in  tlie  present 
^^^s  this  course  was  not  pursned  or  attempted,  except  as  the 
™*nlt  of  some  consent  arrangement  between  the  parties, 
*nd  that  by  vi'tue  of  the  consent,  the  amendment  was  ad- 
"iM,and  the  defendant  in/./o.  had  the  benefit  of  it  as 
endence.  The  complaint  seems  to  be  that  he  had  to  buy  its 
*>J  in ;  but,  though  the  court  would  not  compel  the  plain- 
tiff to  frank  it  throngh  in  company  with  the  original  bill, 
"'ere  la  no  certainty  that  the  defendant  might  not  Iiave  pro- 
LJ"*!  tor  it  a  free  pass  if  he  had  recjuested  the  court  to  open 
^■wsytoitas  his  evidence.  Instead  of  doing  this,  he 
™08e  to  bargain  with  his  adversary,  and  have  it  admitted  on 
tCfiDS.  It  appears  from  the  record  that  the  original  bill  was 
Woni  to  by  the  complainant  in  person,  on  March  2,  1872, 
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and  the  amendment  on  April  8, 1873.  That  a  sworn  bill  ifl 
evidence  against  the  complainant  in  a  court  of  law,  Bee  3 
Greenleaf  s  Ev.,  §274. 

2.  The  new  evidence  was  that  of  the  attorney  to  whom 
the  alleged  payment  was  made.  The  fact  of  payment  mnet 
have  been  known  from  the  time  it  occurred,  and  as  it  waa 
made  otherwise  than  in  cash,  when  the  attorney's  general 
authority  waa  to  receive  casli  only,  (see  Code,  §409),  there 
should  have  been  due  diligence  in  ascertaining  whether  any 
enlargement  of  that  authority  had  taken  place  by  ratitication 
or  otherwise.  Most  probably,  the  presiding  judge  could  not 
help  believing,  under  all  the  circumstances,  that  if  due  dili- 
gence had  been  used,  not  only  all  the  facts,  but  also  the 
residence  of  the  attorney,  wonld  have  been  discovered  in 
time  for  the  trial.  When  a  debtor  partly  pays  off  a  jadg- 
nient  to  the  creditor's  attorney  in  the  way  this  is  said  to 
have  been  paid,  he  ought  not  to  lose  sight  of  the  attorney 
for  some  years  thereafter,  unless  he  has  other  evidence  that 
the  creditor  authorized  or  ratified  the  payment.  It  might 
not  be  his  duty  to  employ  a  special  watchman  to  keep  the 
attorney  from  getting  lost,  but  a  very  high  degree  of  dili- 
gence in  looking  to  his  whereabouts  should  be  exercised. 

Judgment  affirmed. 
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sold  and  delivered,  the  latter  being  essentially  a  new  and  distinct 
cause  of  action. 
8.  The  action  being  on  an  account,  with  a  bill  of  particulars  annexed 
to  the  declaration;  nothing  new  is  introduced  as  a  cause  of  action 
by  an  amendment  which  avers  that  the  indebtedness  sued  for  is 
evidenced  in  writing,  signed  by  the  defendants,  etc.,  no  writing  be- 
ing set  out  or  described.  Such  an  amendment  is  simply  idle  and 
useless. 

4.  Business  letters  proved  to  be  in  the  handwriting  of  clerks  who  acted 
for  a  firm  in  their  business  at  the  time  the  letters  purport  to  have 
been  written,  are  presumptively  the  letters  of  the  firm,  the  partner- 
ship name  being  affixed  thereto  in  the  same  handwriting. 

5.  When  an  account  containing  both  debits  and  credits,  and  which  has 
been  stricken  from  the  declaration  by  amendment,  is  relied  upon  as 
an  admission  of  the  credits  only,  the  whole  account  should  go  to 
the  jury  to  be  weighed  as  one  entire  document. 

Parties.  Pleadings.  Partnersliip.  Amendment.  Prin- 
cipal and  agent.  Presumptions.  Evidence.  Before  Judge 
Hall.     Newton  Superior  Court.     September  Term,  1876. 

On  August  31,  1875,  Pollard  &  Co.  brought  com- 
plaint against  Anderson  as  executor  of  Baker,  deceased,  and 
Mayfield,  under  the  name  and  style  of  Mayficld  &  Baker, 
for  $2,816.07,  besides  interest,  on  an  account.  Attached  to 
the  declaration  was  a  long  bill  of  particulars,  the  first  debit 
of  which  was  dated  January  22,  1872,  and  the  last  Novem- 
ber 29,  1873,  except  numerous  charges  of  interest  which 
continued  to  January  6,  1875.  The  credits  commenced 
with  a  balance  brought  from  a  former  account,  entered 
as  of  January  1,  1872,  and  ended  with  an  entry  on  April 
25,  1874.  Anderson,  executor,  pleaded  as  follows :  1.  The 
general  issue.  2.  The  death  of  his  testator  on  June  27, 
1872,  by  which  the  firm  of  Mayfield  &  Baker  was  dissolved. 
3.  Payment  of  the  account  so  far  as  it  was  contracted  by 
iaid  fi^rm.    4.  The  statute  of  limitations. 

After  the  jury  was  impaneled,  counsel  for  the  executor 

moved  for  a  "non-suit"  upon  the  ground  that  in  an  action 

iMpofn.  an  open  account  the  representative  of  a  deceased 

or  could   not  be  sued  in  the  first  instance  with  the 
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Bnrviving  pRrtner.  The  motion  was  overmled  and  the  ex- 
ecator  excepted. 

The  plaintiSB  then  moved  to  amend  their  declaration  by 
charging  that  the  iudebtednees  for  which  the  action  was 
brought  was  embraced  in  writings  signed  by  Mayfield  & 
Baker,  which  obligations  were  in  the  possession  of  plain- 
tiffs, held  in  their  own  right. 

To  this  amendment  it  was  objected  that  it  added  a  new 
and  distinct  canse  of  action.  The  objection  was  overmled, 
and  the  executor  excepted. 

Upon  the  close  of  the  testimony  of  ptainti&  proving- 
their  account,  coansel  for  the  executor  again  moved  for  a 
non-suit  upon  the  ground  that  plaintiffs  had  neither  alleged 
nor  proved  that  the  firm  of  Mayfield  &  Baker  was  insol- 
vent. An  amendment  was  then  allowed  charging  that  the 
said  firm  was  insolvent  at  the  time  of  the  commencement 
of  the  action  and  so  continues.  Proof  to  the  same  effect 
vasadmitted.  The  motion  for  a  non-suit  was  then  overrated, 
and  the  executor  excepted. 

Counsel  for  the  executor  stated  that  he  would  introduce 
no  testimony,  and  proceeded  to  state  his  points  of  defense 
to  the  jury.  When  he  concluded,  plaintiffs  again  proposed 
to  amend  in  the  following  particulars : 

The  debits  of  Jnly  31,  and  November  30,  1872,  in  the 
bill  of  particulars,  were  respectively  as  follows:  "Am'tcasli 
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^^  And  for  farther  amendment  strike  out  from  the  account 
all  items  charged  or  credited  after  June  27,  1872,  except 
the  interest  that  had  accrued  up  to  that  time  after  the  above 
amendment." 

To  this  amendment  it  was  objected  that  it  added  a  new 
and  distinct  cause  of  action.  The  objection  was  overruled 
and  the  executor  excepted. 

Substantially  the  following  facts  appeared  from  the  testi- 
mony: 

In  the  year  1871,  and  until  the  27th  day  of  June,  1872, 
Mayfield,  of  the  county  of  Bockdale,  and  Baker,  of 
the  county  of  Newton,  were  co-partners  in  a  mercantile 
business,  carried  on  at  Conyers,  in  Bockdale  county. 
Baker  was  a  planter,  and  lived  on  his  farm  in  New- 
ton county.  Mayfield  lived  at  Conyers,  and  managed 
and  controlled  the  business  of  the  firm.  Pollard  &  Co. 
resided  at  Augusta,  and  there  did  business.  The  firm  of 
Mayfield  &  Baker  traded  with  Pollard  &  Co.  Mayfield 
bought  cotton  at  Conyers  for  the  firm  of  Mayfield  &  Baker, 
and  shipped  it  to  Pollard  &  Co.  at  Augusta,  and  Pollard  & 
Co.  advanced  money  to  Mayfield  &  Baker  to  pay  therefor. 
Pollard  &  Co.  held  the  cotton  as  security,  and  sold  it  to 
reimburse  themselves  for  advances  thus  made.  On  the 
first  day  of  January,  1872,  a  settlement  was  had,  and  on 
that  day  there  was  a  balance  of  $62.54  due  to  the  firm  of 
Mayfield  &  Baker.  The  business  relations  between  the  said 
two  firms  continued  until  the  27th  of  June,  1872,  on  which 
day  Baker  died.  There  was  no  agreement  that  the  co- 
partnership should  be  continued  after  the  death  of  either  of 
the  parties.  Business  transactions  were  continued  by  May- 
field,  the  surviving  partner,  with  Pollard  &  Co.,  after  the 
death  of  Baker,  until  the  29th  day  of  November,  1873. 

This  action  was  brought  for  the  balance  due  upon  such 
aocount.  The  correctness  of  some  of  the  items  was  dis- 
puted, but  the  evidence  in  reference  thereto  is  irrelevant 


v>  Ab  a  part  of  the  defense,  counsel  for  the  executor  read 
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iD  evidence  all  the  credits  upon  the  entire  account  as  it  stood 
before  amendment,  and  the  two  debits  of  July  31  and 
November  30,  1872. 

FlaintifFs  ofEered  twelve  lettijre  from  Mayfield  &  Baker 
to  Pollard  &  Co.  ordering  goods  and  money,  giving  direc- 
tions as  to  sales  of  cotton,  and  relating  generally  to  the 
basinese  done  between  the  two  firms.  These  communica- 
tions were  shown  to  have  been  written  by  the  clerk  of 
Mayfield  &  Baker.  Objection  was  made  to  them  upon  the 
ground  that  they  were  not  proven  to  have  been  in  the  hand- 
writing of  the  firm,  nor  was  the  authority  of  the  writer 
shown.  The  objection  was  overruled  and  the  executor  ex- 
cepted. 

The  jury  found  for  the  plaintiffs  against  both  defendants 
$1,107.33  principal,  and  $334.14  interest.  The  executor 
moved  for  a  new  trial  on  account  of  error  in  each  of  the 
rulings  to  which  exception  was  taken,  and  upon  the  further 
ground  that  the  jury  Iiad  in  their  possession  the  whole 
account  as  first  attached  to  the  detilanition.  The  motiou 
was  overruled  and  Anderson,  executor,  excepted, 

J.  J.  Flovd,  for  plaintiff  in  error. 

Emmett  WoifACK,  for  defendants,  cited,  on  parties,  15 
Oa.,  213;  55  /}.,  174;  Story's  Eq.  Jur.,  ^676;  Story  on 
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to  come  in  in  order  to  try  the  snflScieDcy  of  the  declaration. 
The  object  of  introducing  evidence  ie  not  to  aid  tlie  declar- 
ation, but  to  prove  the  truth  of  it.  A  motion  for  a  non-snit 
18  aimed  at  the  evidence  as  compared  with  what  the  declar- 
ation is,  not  at  the  declaration  as  compared  with  wliat  it 
ODgbt  to  be.  It  follows  that,  in  strict  law,  the  court  did  not 
commit  error  in  overruling  the  motion  for  a  non-suit.  But  if 
the  decJaration  had  been  demurred  to,  or  a  motion  made  to 
dismisa  it,  or  if  a  plea  of  misjoinder  of  defendants  had  been 
duly  filed,  what  should  have  been  the  action  of  the  court 
then  ?  Can  a  surviving  co-partner  and  the  representative  of 
a  deceased  partner,  be  sued  at  law  in  the  same  action  upon 
SD  account  against  the  partnership?  The  authority  for  a 
joinder  of  the  two,  given  by  the  Code  in  sections  3348  and 
8349,  is  confined  to  actions  upon  notes,  bills,  bonds  or  other 
obligations  in  writing,  signed  by  tlie  partners.  Tliese  sec- 
tions, tlierefore,  do  not  apply  to  tlie  present  case.  But  otlier 
sections  of  the  Code  give  to  the  superior  court  equity 
powers,  and  enable  it  to  mould  verdicts  and  judgments  so 
as  to  afEord  equitable  relief ;  and  by.  virtue  of  these  there 
can  be  a  joinder  at  law  under  circumstances  that  would 
justify  it  in  equity.  Putting  the  decisions  of  this  court  and 
the  authority  of  approved  text  books  together,  we  can  safely 
affirm  that  the  survivor  and  the  representative  of  the 
deceased  may  be  joined  in  equity  when  the  creditor  can 
allege  and  prove  the  insolvency  both  of  the  partnership  and 
the  survivor.  Some  of  our  own  cases  seem  to  have  gone  on 
the  idea  that  insolvency  of  the  partnership  was  the  sufficient 
matter,  while  the  other  books  we  cite  appear  to  treat  the 
insolvency  of  the  survivor  (which,  strictly  speaking,  includes 
tliat  of  the  partnership,  the  survivor  succeeding  in  legal 
title  to  all  the  assets)  as  formerly  the  decisive  test. — See 
1  Story's  Eq.,  §676  :  Story  on  Part..  §362 ;  Gow  on  Part., 
; ;  Parsons  on  Part.,  447,  448;  12  Ga.,  30;  21  /}., 
165 ;  15  //>.,  213  ;  55  Ih.,  174.  Perhaps,  in  the  state  of  our 
decisions  we  could  not  hold  it  necessary  to  allege  more 
tlie  insolvency  of  the  partnership,  and  that  has  been 
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done  by  way  of  amendment  to  the  declaration.  Were  it 
reqaisite  to  go  beyond  this  and  aver  the  insolvency  of  the 
Burvivor,  that  conld  be  done  by  way  of  further  amendment, 
as  the  case  goes  back  for  a  new  trial,  on  other  gronnde.  We 
learn  from  the  argument  that  in  point  of  fact  the  aurvivor 
is  insolvent ;  and  if  this  ))e  so,  it  ought  to  be  averred  and 
proved,  so  as  to  free  the  point  of  Joinder  from  all  donbt. 

2.  While  the  declaration  was  and  is  amendable  so  as  to 
remedy  the  apparent  misjoinder,  it  was  not  amendable  bo  as 
to  bring  into  the  bill  of  particulars,  or  into  the  declaration 
apart  from  the  hill  of  particulars,  a  new  and  distinct  contract 
— a  contract  of  a  different  class  from  the  one  for  which  the 
amendment  was  substituted.  It  is  certain  that  the  item 
charged  in  the  bill  of  particulars  under  date  of  N^ovember 
SO,  1872,  imported  a  bailment  of  choses  in  action  for  collec- 
tion ;  and  for  this  and  another  item,  which  latter  seems  also 
to  have  reference  to  a  bailment  and  the  realization  of  cash 
therefrom,  it  was  proposed  to  substitute  an  account  for 
guano,  not  bailed,  but  sold  and  delivered.  In  other  words, 
a  bailor  snes  his  bailee  "for  not  accounting  for  certain  notes, 
and  for  not  paying  over  certain  money,  both  belonging  to  the 
bailor,  and  then  clianges  his  action  into  a  suit  for  guano 
which  the  plaintiff  sold  and  delivered  to  the  defendant.  It 
seems  to  us  that  such  a  latitude  of  amendment  infringes  the 
nile  ai^aiiiat  iTitrodiicinjr  bv  arrnindniL'nt  a  new  and  distinct 
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without  declaring  upon  the  writing,  whatever  it  might  be  ; 
and  to  declare  upon  it  by  amendment,  with  an  account  and 
bill  of  particulars  as  the  original  cause  of  action,  would  be, 
most  probably,  to  run  up  against  the  rule  just  applied  under 
the  preceding  head.  At  all  events,  the  amendment  was  no 
more  than  to  say,  we  can  prove  our  account  by  some  writing 
signed  by  the  firm,  without  stating  what  writing. 

4.  Under  the  evidence,  we  think  the  letters  were  suffi- 
ciently proved  to  admit  them  as  the  letters  of  the  partnership. 
They  were  in  the  partnership  name,  and  were  on  the  business 
in  which  the  actual  writers  were  acting  for  the  firm  as  clerks 
when  t&e  letters  were  written.  This  case  can  be  distin- 
guished from  that  in  53  Oa.,  219. 

5.  The  defendants  introduced  the  credits  in  that  portion 
of  the  general  account  which  the  plaintiffs  had  stricken  out 
by  one  of  their  amendments.  It  is  said  that  as  only  credits 
were  introduced,  the  jury  had  no  right  to  look  at  the  debits 
on  the  same  paper,  and  which  were  as  much  a  portion  of 
the  account  as  the  credits  were.  We  think  otherwise.  The 
instrument  of  evidence  was  the  document,  and  the  jury 
conld  look  at  the  whole  of  it  in  weighing  its  meaning  and 
effect. 

Judgment  reversed. 


Clembnts,  administrator,  et  aZ.  vs.  Wheeler. 

1.  The  grant  from  the  state  to  the  premises  in  dispute  having  issued 
to  Christopher  Day,  and  there  being  in  evidence  a  deed  from  his  ad- 
ministrator, and  also  a  deed  of  prior  date  from  Christopher  P.  Day, 
it  was  not  error  to  charge  the  jury  that  if  the  two  names  designated 
one  and  the  same  person,  the  grant  would  apply  to  that  person. 
Although  there  was  no  direct  evidence  on  the  question  of  identity, 
the  jury  had  before  them  one  or  more  relevant  circumstances  on 
which  to  pass,  and  it  was  their  province  to  determine  their  effect. 

S.  In  making  oat  adverse  possession  in  one  having  color  of  title,  and 

under  whom  the  defendant  claims  as  a  purchaser,  it  may  be  shown 

fliat  an  occupant  of  the  premises  declared,  while  in  possession,  that 

lie  held  under  a  certain  person  who  said  he  was  the  agent  of  the  per- 

whoae  statutory  title  the  defendant  seeks  to  establish.    Such  ev- 
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ideace  is  admissible,  not  for  tlie  purpose  of  proviDg  ttae  tisserted 
OKeacj,  but  for  the  purpose  of  showiDg  on  whose  supposed  right 
and  penuissioD  the  occupant  rested  his  posseBsion,  his  declaratioDB 
amounting  to  a  virtual  ockuowiedgemeut  that  the  person  named  aa 
principal  was  bis  real  landlord. 
3.  Partly  on  account  of  the  newly  discovered  evidence,  and  partly  on 
account  of  the  want  of  fullness  and  certainty  in  the  evidence  as 
contained  in  the  record,  a  new  trial  ought  to  be  granted. 

EjectmeDt.  Grants.  Deeds.  Evidence.  Prescription. 
New  trial.  Before  Judge  Underwood.  Walker  Superior 
Conrt.     Febniarj  Term,  187S. 

On  August  7,  1876,  Jolin  Doe,  on  the  demiee  of  Clem- 
ents, as  administrator  of  Cliristoplier  Day,  of  Silva,  of  Sol- 
omons, of  Cotting,  executrix  of  David  G.  Cotting,  and  of 
Bryant,  brought  ejectment  against  Eichard  Koe,  and 
Wheeler,  tenant  in  posaeseion,  for  lot  of  land  263,  in  8th 
district  and  4th  section  of  Walker  county.  The  defendant 
pleaded  the  general  issue  and  title  by  prescription. 

The  evidence  for  the  plaintiffs,  so  far  as  material,  was  as 
follows : 

1.  Grant  covering  lot  263,  8th  district  and  4th  section  of 
Cherotee  county,  to  Christopher  Day,  dated  July  22,  1839. 

2.  Deed  from  Clements,  administrator  of  Day,  to  Silva, 
covering  same  lot,  dated  November  5,  1872,  recorded  Octo- 
ber 20,  1S73. 
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jear  under  a  man  by  the  name  of  Lawrence ;  he  was  fol- 
lowed by  Scoggins,  a  son-in-law  of  defendant,  who  held 
under  defendant.  Witness  built  a  cabin  on  the  place  and 
cleared  out  the  wild  growth,  which  required  considerable 
-work.  When  Wlieeler  took  possession  through  his  son-in- 
law,  some  four  years  since,  he  cleared  some  fifteen  acres, 
and  added  to  the  house  by  building  a  .shed.  The  lot  was 
vacant  and  uncultivated  until  witness  took  it  in  hand.  lie 
lield  under  Lawrence,  and  not  under  Minis. 

8.  Thomas  P.  Harris,  who  testified  substantially  as  the 
preceding  witness. 

9.  Declaration  in  complaint  for  same  lot  in  favor  of  Silva 
and  David  G.  Cotting,  against  Jolm  B.  Wheeler,  filed  in 
office  July  15,  1874,  and  dismissed  July  29,  1876. 

The  defendant  introduced,  in  substance,  the  following 
testimony : 

1.  The  same  grant  as  was  offered  by  the  plaintiffs,  which 
liad  been  produced  by  him  under  notice. 

2.  Deed  from  Christopher  P.  Day  to  Sarah  Beggs,  cov- 
ering said  lot,  dated  May  27,  1839;  recorded  August  31, 
1840. 

3.  Deed  from  Sarah  Beggs  to  Philip  Minis,  dated  April 
6, 1840. 

4.  Deed  from  the  heirs-at-law  of  Philip  Minis  to  Calvin 
C.  and  John  B.  Wheeler,  dated  November  30,  1872. 

5.  Deed  from  Calvin  C.  to  John  B.  Wheeler,  covering 
undivided  half  interest,  dated  March  1,  1873. 

6.  William  Harris,  who  testified,  in  brief,  as  follows: 
More  than  ten  years  before  the  war,  a  man  by  the  name  of 
King  w^ent  into  possession  of  the  lot.  While  in  possession, 
King  said  that  he  went  in  under  one  Edwards  who  stated 
that  he  was  the  agent  of  Dr.  Minis.  He  remained  in  pos- 
session some  two  or  three  years,  built  a  cabin  and  cleared 
some  land.  He  was  followed  by  one  Spangler.  Do  not 
know  how  long  he  remained  in  possession,  nor  who  he  held 
Vnder.     Spangler  was  followed  by  Edwards,  who  said,  while 

h  possession,  that  he  held  under  Dr.  Minis.     Think  he  re- 
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mained  in  poBseseion  one  or  two  years.  The  posseBeion  of 
King,  Spangler  and  Edwards  did  not  cover  mote  than  eix 
years.  The  place  became  vacant,  and  bo  remained  nntil 
Neale;  took  posseseion  after  the  war.  It  wae  anoccupied 
for  four  or  five  years  before  the  war ;  the  fences  and  honsea 
were  taken  off.  Edwards  died  about  tlie  commencement  of 
the  war. 

7,  William  Wheeler  testified,  in  brief,  as  follows :  As  to 
possession  of  King,  substantially  as  preceding  witness.  King 
wafi  succeeded  by  Spangler,  who  said,  while  in  possession, 
that  he  held  under  Dr.  Minis,  He  was  followed  by  one 
Bird,  who  went  in  under  Spanglor  to  fill  out  the  time  which 
the  latter  claimed  to  be  entitled  to  under  Minis ;  he  remained 
one  year.  Bird  was  followed  by  Edwards,  who  said,  while 
in  possession,  that  he  held  under  Minis.  He  cultivated  the 
place  two  or  three  years,  and  then  moved  ofE  the  fence-rails 
and  cabins,  stating  that  Minis  had  instructed  him  to  do  this 
to  keep  off  intruders.  A  Mrs.  Mitchell  occupied  a  house 
on  a  different  part  of  the  land  while  Edwards  was  in  poe- 
session,  but  do  not  know  under  whom  she  held. 

The  remainder  of  the  testimony  of  this  witness  was  sub- 
stantially as  that  of  the  preceding  witness  and  Nealey. 

The  jury  found  for  the  defendant.  The  plaintiffs  moved 
for  a  new  trial  upon  the  following  among  other  grounds : 

1.  Because  the  court  erred  in  charging  the  jury,   after 
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Clements,  adminietntor.  et  al.  tw.  Wheeler. 

4.  Because  they  have  discovered  since  the  trial,  that  they 
can  prove  by  BLarrison  Dalton,  that  he  moved  King  (about 
whom  Harris  and  Wheeler  testified)  on  said  lot  in  1846  or 
1847 ;  that  Edwards  objected  to  King's  going  on  said  land 
and  tried  to  get  him  off,  which  he  finally  succeeded  in  doing  ; 
that  Edwards  told  him  several  times  that  he  (Edwards)  had 
no  authority  from  Minis,  or  any  one  else,  to  rent  or  control 
said  land,  and  that  he  was  not  agent  of  said  Minis  for  that 
purpose. 

This  last  ground  was  supported  by  the  usual  afiidavits. 

The  motion  was  overruled,  and  plaintiffs  excepted. 

Dabney  &  Fouche;  W.  P.  Lumpkin,  for  plaintiffs  in 
error. 

Shumate  &  Williamson  ;  J.  C.  C.  Clements,  by  brief, 
for  defendant. 

Bleckley,  Justice. 

1.  The  land  was  granted  by  the  state  to  Christopher  Day, 
of  Chatham  county  ;  and  the  administrator  of  Christopher 
Day  sold  and  conveyed  it  in  1872.  This  was  the  source  of 
the  plaintiffs'  title.  The  defendant's  paper  title  commenced 
with  a  deed  of  bargain  and  sale  from  Christopher  P.  Day, 
of  Savannah,  (which  is  in  Chatham  county),  made  in  1839. 
It  is  plain  that  if  Christopher  and  Christopher  P.  were  one 
and  the  same  person,  the  defendant's  title  was  better  than 
the  plaintiffs' ;  for  if  the  grantee  from  the  state  conveyed 
in  1839,  his  administrator  had  nothing  to  convey  in  1872. 
It  is  true,  the  grant  issued  in  July,  and  the  deed  from  Chris- 
topher P.  is  dated  in  the  previous  May,  but  this  would  seem 
to  mak6  na  difference,  the  said  deed  having  been  recorded 
in  1840,  and  the  sale  by  the  administrator  not  having  been 
made  until  1872.  25  Ga.,  648 ;  29  Ik,  17,  440  ;  24  Ik,  150, 
489.    Each  of  the  deeds  was  founded  on  a  valuable  consid- 

tion,  and  acknowledged  the  receipt  of  the  purchase 
ley.    There  was  no  direct  evidence  that  Christopher  and 
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ChriBtopher  P.  were  the  same  person,  but  both  were  of 
Chatham  county,  and  perhaps  there  were  other  relevant  cir- 
cumetanees  tending  to  eet^blish  their  identity.  It  was  the 
province  of  the  jury  to  determine  the  effect  of  all,  11  Ga., 
620 ;  15  Ih.,  276,  277.     There  was  no  error  in  the  charge. 

2.  While  in  possession,  Harris  said  he  held  under  Ed- 
wards, who  was  agent  for  Minis.  This  was  equivalent  to  a 
declaration  by  Harris  that  he  h<!ld  under  Minis.  It  did  not 
prove  that  Edwards  was  the  agent  of  Minis ;  it  only  proved 
that  Harris  rested  his  supposed  right  to  possession  on  the 
supposed  right  of  Minis,  having  derived  the  possession 
through  Edwards,  and,  as  he  supposed,  from  Minis,  Ed- 
wards having  represented  himself  to  Hai-ris  as  the  agent  of 
Minis.  It  will  be  seen  tliat  the  materiality  of  this  scheme 
is  nothing,  except  to  hold  Harris  up  to  Edwards,  and  Ed- 
wards up  to  Minis.  Afterwards,  Edwards  had  poeeession 
in  person  under  Minis. 

3.  In  granting  a  new  trial,  two  or  more  grounds  may  be 
considered  together.  Partly  on  account  of  the  newly  dis- 
covered evidence,  and  partly  on  account  of  the  want  of 
fulness  and  certainty  in  the  evidence  as  contained  in  the 
record,  a  new  trial  onght  to  be  granted. 

Judgment  revereed. 
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flnl  inataace,  and  deeming  it  prima  /heie  sufficient,  should  admit 
Ihe  declitntiOQ3  to  the  jurr,  instructing  the  jury  afterwards  to  pass 
Saally  for  themselves  on  the  question,  whether  or  not  the  declara- 
tions were  conscious  utterances  in  the  apprehension  and  immediate 
prospect  of  death. 
3.  The  prisoner's  ndtoiBsioD  in  open  court,  made  as  a  part  of  his  state- 
ment on  the  trial,  that  he  was  present  at  the  homicide,  is  direct 
evidence  that  be  was  present,  and  the  circumstatice  of  bis  presence 
need  not  be  otherwise  established. 
<.  Though  to  warrant  a  conviction  for  murder,  the  evidence  must  not 
leave  the  venue  of  the  crime  doubtful,  the  requisite  certainty  may 
he  attained  by  circumstantial  as  well  as  by  direct  evidence.  And 
such  certainty  is  attained  when  the  testimony  shows  that  the  mortal 
wound  was  given  whilst  the  deceaserl  was  poBsing  upon  a  wagon- 
TOad  between  two  points,  some  eight  miles  apart,  both  in  the  same 
«oanty,  and  that  he  left  the  one  point  late  in  the  afternoon  and 
arrived  at  the  other  during  the  early  part  of  the  night;  there  being 
BO  testimony  tending  to  show  that  Ihu  road  along  which  he  traveled 
crossed  the  county  line,  or  that  he  left  the  county,  entered  another, 
received  the  wound  in  the  latter,  and  then  returned  to  the  former. 
B-  "Vben  two  persons  are  charged  in  the  same  indictment  with  the  of- 
fense of  murder  by  shooting,  (.both  as  principals  in  the  first  degree,) 
ftheconvictioi^  of  one  is  no  obstacle  to  a  subsequent  conviction  of 
'Uie  other;  nor  does  the  guilt  of  one  render  the  guilt  of  the  other  in 
^M]ual  degree  impossible,  though  only  a  single  shot  was  fired.  If 
Vjoth  were  present  in  pursuance  of  a  conspiracy  to  murder,  or  in 
&he  prosecution  of  a  common  felonious  intent,  and  one  of  them 
^hot  in  behalf  of  both,  and  willi  the  sanction  and  in  the  immediate 
C^resence  of  his  fellow,  the  shooting  was  not  the  act  of  one  only, 
l^ut  the  act  of  each. 
B  *Xhe  evidence  of  the  prisoner's  actual  participation  In  the  criminal 
transaction  being  wholly  circumstantial,  and  the  court  having  com- 
xuitied  an  error  in  pronouncing  one  of  the  Jurors  competent,  and 
Uie  prisoner  being  under  sentence  of  death,  a  new  trial  Is  directed. 

Criminal  law.      Jnry.      Evidence.      Venue,      Before 
Judge  Hall.     Pike  Superior  Court.     April  Term,    1878 

Dnnas  was  placed  on  trial  for  the  murder  of  Ballard 
al^egei  to  have  been  committed  on  the  Ut  of  November, 
1S77.  He  pleaded  not  guilty.    The  indictment  also  charged 
Cliilds  with  the  same  offense. 
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The  evidence  made,  in  substance,  the  following  case  : 
On  the  afternoon  of  October  30,  Dnmas  and  Childa  were 
Been  in  Barnesvillc  in  company  with  each  other.  They  re- 
remained  there  until  the  afternoon  of  November  2d,  most 
of  the  time  about  a  bar-room,  doing  nothing  in  particular, 
and  making  weak  efforta  to  obtain  work.  On  the  afternoon 
above  mentioned,  Ballard  paid  a  bill  in  the  bar-room,  and 
in  doing  so  pulled  out  a  roll  of  money  which  these  men 
probably  saw.  They  bought  some  cartridges  for  a  pistol, 
and  a  pack  of  cards.  The  defendant  went  out  of  Bames- 
ville,  on  the  same  evening  with  Ballard,  in  his  wagon. 
Childs,  or  some  one  greatly  resembling  him,  was  seen  on 
the  road  from  Bamesvitle  to  Zebnlon,  some  distance  from 
the  former  place,  waiting  at  a  branch.  This  was  the  road 
being  traversed  by  the  wagon  containing  Ballard  and  defend- 
ant, at  a  point  not  yet  reached  by  tliem. 

At  about  seven  o'clock  of  the  same  evening,  Ballard 
entered  the  house  of  one  Jerry  Leak,  took  a  chair  and  sat 
down  by  the  fire.  He  had  been  shot  in  the  back  of  the 
head.  After  remaining  thus  for  a  few  minutes  he  raised 
his  hands  to  his  forehead  and  said  his  skull  was  about  to 
burst  open.  He  then  commenced  leaning  over  in  the  chair, 
when  Leak  laid  him  down  on  a  pallet.  He  was  in  the  chair 
about  fifteen  minutes.  He  spoke  while  sitting  up,  but  not 
after  he  began  to  lean  over.      He  died  the  next  morning. 
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standing  at  Leak's  gate.  He  was  shot  on  the  road  from 
Bamesville  to  Zebiilon,  between  four  and  five  miles  from  the 
former  place.  Barnesville  and  Zebulon  were  both  in  Pike 
connty,  as  was  also  the  house  in  which  deceased  died.  This 
house  was  some  two  hundred  yards  from  where  he  was  shot. 
But  one  shot  was  heard.  The  person  of  deceased  was  not 
robbed.  Forty-seven  dollars  were  found  on  his  body.  The 
defendant,  in  his  statement,  admitted  being  present  at  tlie 
shooting,  but  asserted  that  Childs  fired  the  fatal  shot  with- 
out any  connivance  on  his  part.  He  and  Childs  were  seen 
in  Barnesville  together  after  the  homicide,  during  the  same 
night.     The  former  left  after  the  sun  was  up. 

Much  evidence  was  introduced  as  to  the  size  of  the  bul- 
let used,  the  cartridges  purchased,  the  track  made,  etc.,  not 
material  here. 

The  jury  found  the  defendant  guilty.  He  moved  for  a 
new  trial  upon  the  following  grounds  : 

1.  Because  the  court  erred  in  overruling  the  objection  to 
the  testimony  of  Leak,  so  far  as  it  covered  the  declarations 
of  the  deceased  as  to  who  shot  him,  etc. 

2.  Because  the  court  erred  in  declaring  Lester,  one  of  the 
jurors  put  upon  defendant,  competent,  when  it  was  admit- 
ted that  he  was  a  nephew  of  Barrett,  who,  though  not  on 
the  indictment  as  prosecutor,  had,  as  county  commissioner, 
voted  and  concurred  in  the  appropriation  of  county  funds 
to  pay  a  reward  for  the  apprehension  of  defendant,  and  also 
aided  in  employing  counsel  to  prosecute,  and  in  the  prepar- 
ation of  the  prosecution. 

As  to  this  ground,  the  judge  certified  that  the  juror  swore 
he  did  not  know  Barrett  had  taken  any  interest  in  the 
matter.  Also,  that  the  only  interest  which  the  evidence 
disclosed  that  Barrett  had  taken  was  in  his  official  capacity 
as  county  commissioner. 

8.  Because  the  court  erred  in  charging  as  follows  :  "The 
(rttte  must  establish  the  place  of  venue,  and  fix  the  place 
viiere  the  criziie  was  committed,  as  well  as  the  fact  that  the 
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crime  was  committed.  The  state  Tiiust  eetabliBh  tho  venue 
heyond  all  reaeoiiable  doubt,  as  well  as  sliow  the  killing 
beyond  all  reasonable  duubt.  It  ie  not  necessary  that  the 
fact  be  established  by  direct  evidence,  it  v\ay  he  eatahlieh^d 
hy  circumstaniial  eoid.enGe." 

4tli.  Because  the  court  erred  in  charging  that  "when  I  said 
tlio  killing,  I  don't  mean  the  place  where  the  deceased  died. 
If  tlie  place  where  he  died  ie  in  the  same  county  as  the 
place  where  he  received  the  injury  of  which  he  died,  then 
the  proof  of  the  place  where  he  died  is  sufficient  to  estab- 
lish the  fact," 

5th.  Because  the  court  erred  in  cliarging  that  "  the  state 
has  offered  to  give  in  evidence  the  dying  declaration  of 
Ballard,  and  I  have  allowed  that  statement  by  witness  to  be 
made  to  yon  as  to  the  alleged  dying  declarations.  1  hough 
I  have  allowed  the  proof  to  go  to  yon,  it  is  for  you  to  deter- 
mine whether  you  will  receive  it  and  treat  it  as  evidence  or 
reject  it.  If  the  court  is  satisfied  prima  facie  that  the 
deceased  is  in  extremis  and  conscious  of  his  condition,  it 
will  allow  the  dying  declarations  to  go  to  the  jury.  The 
jury  will  look  to  the  evidence  to  see  if  the  person  making 
them  was  in  extrej/iis  at  the  time,  and  was  conscious  of  his 
condition.  If  the  jury  believe  the  fact  that  the  person  was 
in  extremis,  and  conscious  of  his  condition,  then  they  may 
consider  the  dying  declarations  as  evidence." 
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safficient  to  antborize  you  to  convict,  for  before  you  can 
convict  yon  must  be  satisfied  beyond  a  reasonable  donbt 
that  he  was  not  only  prcBeiit  at  the  time  Ballard  was  kilted, 
but  that  be  was  one  of  tlie  perpetrators  of  the  offense— one 
of  the  principal  actors  in  the  comniission  of  the  offense." 

8tb.  Because  the  court  erred  in  charging  that  "  the  de- 
fendant is  indicted  as  principal  in  the  first  degree.  Before 
yen  can  convict  for  this  offense,  you  must  believe  that  the 
defendant  was  one  of  the  actors  or  perpctratore  of  the 
crime,  or  that  a  conspiracy  was  fonited  by  himself  and 
another  to  take  the  life  of  Ballard,  and  he  was  present  and 
in  some  way  participating  in  the  act,  or  assisting  another  in 
doing  it,  when  another  has  already  been  tried  and  convicted 
under  the  same  indictment  as  the  actual  perpetrator  of  the 
offense  charged." 

9th.  Because  the  jury  found  contrary  to  the  charge  of 
the  court  as  set  out  in  the  preceding  ground. 

10th.  Because  the  court  erred  in  ruling  that  the  defendant 
could  be  tried  and  convicted  under  this  bill  of  indicttnent, 
when  Childs  had  been  put  on  trial  and  found  guilty  of  being 
the  actual  perpetrator  of  the  crime  charged  in  said  indict- 
ment. 

The  motion  was  overruled,  and  defendant  excepted. 

Fkank  L.  Haralson,  for  plaintiff  in  error,  cited  as  fol- 
lows: On  venue,  56  Ga.,S6;  48  /ft., 43;  fi  Yorg.,  307;  II 
Oa.,  315 ;  34  lb.,  78.  On  dying  declarations.  Code,  §3781 ; 
Ist  Phil,  on  Ev.,  235;  1  Car.  &  P.,  103;  4  Uar.,  502; 
11  Oa.,  353;  1  East,  358;  12  Ala.,  764;  24  Ga.,  297 ;  41 
Ik,  484;  43  lb.,  239;  3  Haywood,  31.  Courts  not  tiike 
judicial  notice  of  particular  places  in  state,  and  distances, 
Code,  p751 ;  Sharswood's  Notes  to  Stark.  Ev.,  g§58,  Ooi) ; 
S  Ciir.  &  P.,  436 ;  4  B.  &  Aid.,  243 ;  2  Q.  B.,  789 ;  2  L'd. 
Ray..  1379 ;  42  E.  C.  L.,  915  ;  6  76..  243.  On  competency 
of  juror,  3  Black.  Com.,  363 ;  Coke  Lit.,  157,  §23 ;  28  Gi., 
439;  33  !b.,  407;  1  Arch.  Crim.  Pro.,  511. 

R.  N.  Ely,  attorney  general ;  F.  T>.  Dismuke,  solicitor 
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general ;  J.  A.  Hunt,  for  the  Btate.     Dyiug  declai-atioDS, 
11  <?«.,  353 ;  Code,  g37Sl ;  1  Phil,  on  Ev.,  237. 

Blrcelst,  Jnetice. 

The  court  committed  only  one  error  in  the  progress  of 
the  trial,  and  that  was  in  pronouncing  Lester  a  competent 
jnror.  We  think  he  was  incompetent  by  reason  of  his  re- 
Utionship  to  his  ancle  Barrett,  who  had  been  active  in  pro- 
moting the  apprehension  and  prosecution  of  the  accused. 
It  was  nut  the  official  duty  of  the  uncle  so  to  act  by  virtne 
of  his  station  as  a  county  commissioner.  He  must,  we 
tliink,  be  treated  as  a  volunteer  prosecutor,  and  as  having 
committed  himself  personalty  and  in  his  private  capacity 
to  the  side  of  the  prosecution.  If  by  his  co  operation  any 
of  the  county  revenue  was  expended  in  a  reward,  we  do 
not  see  why  he  cannot  be  legally  coerced  to  refund  it.  As 
a  county  commisBioner  he  had  no  authority  to  devote  the 
public  money  to  such  an  object.  But  whether  money  was 
expended  or  not,  he  seems  to  have  taken  the  position  of 
an  active  prosecutor,  and  we  think  it  makes  no  difference 
that  his  name  was  not  marked  on  the  presentment  or  indict- 
ment. Nor  does  it  make  any  difference  that  the  nephew 
declared  on  oath  his  ignorance  of  his  uncle's  participation 
in  the  proceedings   against  the  accnsed.     We   understand 
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the  c&use  of  justice.  So  far  from  being  reprelieneible,  it 
is  highly  neritorions.  But  it  is  our  duty  to  say,  and  to  hold, 
UiRt  the  activo  prosecutor  of  an  offender  ie  incouipetent  to 
try  him  as  a  juror,  and  so  are  his  near  relatiouB.  The  head- 
notes  and  the  reporter's  statement  being  bo  full,  it  is  un- 
necessary to  add  more. 
Jadginent  reversed. 


EvKBBTT  vs.  The  State  of  Geoboia. 

!■  Wbat  the  prisoner  aaid  od  being  arrested  some  hours  after  tLe  assaa- 
Bination,  and  two  miles  distant  from  the  place  where  it  was  commit* 
'ed,  is  not  evidence  in  bis  favor. 

2-  Tlireais  by  the  prisoner  against  the  life  of  the  deceased  are  admis- 
uble  in  evidence,  though  made  some  years  before  the  assaesina- 

1  One  who  is  not  an  expert  or  practicing  physician  may,  after  describ- 
ing the  wound,  give  hie  opinion  that  it  caused  death,  and  may  give 
Us  opinion,  with  the  reasons  tberefor,  that  the  deceased  could  not 
pouibly  have  inflicted  the  wound  on  herself, 

i-  E'en  in  a  case  of  homicide,  a  request  to  charge  may  be  denied,  if 
the  matters  embraced  in  the  re<iuc9t  bave  been  fully  and  correctly 
sabmiiied  to  the  jury  in  the  general  charge  as  given. 

"'  Where  the  whole  charge  Is  in  the  record,  and  the  same,  taken  all 
together,  is  fair  and  full,  and  lays  down  substantially  the  Uw  of  the 
cue  as  applicable  to  the  facts  in  evidence,  mere  inaccuracy  in  some 
of  the  language  will  be  treated  as  immaterial,  the  correction  being 
virtually  made  by  the  general  import  and  spirit  of  the  inslrucllons. 

"'  Though  the  evidence  is  all  circumstantial,  it  is  sufficient.  If  the  jury 
believed  it;  and  that  they  did  believe  it  is  apparent  from  their  ver- 
dict 

Crimitiiil  law.  Evidence.  Threats.  Witness.  Experts. 
^hiirge  of  Court.  New  trial.  Before  Judge  Crisp.  Ma- 
eon  Superior  Court.     D'jcember  Term,  1877. 

Everett  was  placed  on  trial  for  the  murder  of  Antoinette 
Tdton,  alleged  to  have  been  committed  on  August  25th, 
1877.     IIu  pleaded  not  guilty.     The  evidence  against  him 

B  purely  circumstantial.     The  case  as  made  waB,  in  brief. 
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On  Saturday,  August  25th,  1877,  the  body  of  deceased 
was  found  in  a  thick  piece  of  woods,  about  fifty  yards  from 
the  public  road  leading  from  Monteznma  to  Marsballville ; 
there  was  a  severe  bruise  on  her  head,  and  her  throat  was 
out  from  ear  to  ear,  the  head  being  nearly  severed  from  the 
body.  This  place  was  one-half  mile  from  the  defendant's 
house.  The  body  was  found  at  about  two  o'clock  p.  m.  At 
the  time  of  her  death  deceaEed  was  about  seventeen  or 
eighteen  years  old.  She  was  the  sister  of  defendant's  wife, 
and  had  been  living  with  him  since  she  was  a  very  little 
grirl.  About  three  years  before  she  had  given  birth  to  a 
child  which  was  recognized  by  the  defendant  as  his.  He 
showed  great  attachment  for  her.  He  was  a  leading  man 
in  the  church  at  the  time  of  the  birth  of  this  child,  and 
subsequently  became  a  preacher,  if  he  was  not  then.  This 
event  (the  birth  of  the  child)  seriously  impaired  the  har- 
mony of  his  family  and  church  relations,  and  when  angry, 
in  discussions  growing  out  of  the  matter,  he  stated  several 
times  that  he  would  kill  her  (deceased),  or  bo  killed  himself 
before  any  other  man  should  have  her. 

To  the  admission  of  these  threats  defendant  objected  on 
account  of  the  time  which  had  elapsed  since  they  were 
made  before  the  homicide.  They  were  nevertheless  admit- 
ted, and  he  excepted. 

From  then  until  dcceaee-l'B  i.l<;!itli.  lie  showed   grc.it   jcal- 
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about  snn-up,  before  breakfast,  she  left  for  home,  and  that 
is  the  last  time  she  was  seen  alive  by  any  reliable  witness. 
On  the  side  of  the  road,  near  where  the  body  was  found, 
was  a  place  where  some  one  had  been  seated.  Tracks,  sim- 
ilar to  those  made  by  defendant,  were  traced  to  within  about 
three  hundred  yards  of  the  place  of  the  homicide,  and  by 
one  witness  to  within  sixty  yards.  About  the  time  deceased 
left  on  Friday  evening,  defendant,  unexpectedly  to  his  other 
hands,  resumed  work,  and  as  deceased  did  not  come,  he 
went  down  the  road  after  her  to  bring  her  back,  but  failed 
to  overtake  her.  He  had  seen  Cicero  talking  to  her,  and 
knew  he  was  with  her.  It  was  supposed  by  the  hands,  con- 
sisting of  deceased,  her  step-father,  and  defendant's  daugh- 
ter, that  they  had  "  knocked  off "  for  the  week.  On  the 
next  morning  defendant  arose  unusually  early,  and,  after 
feeding  his  mules,  disappeared  until  between  nine  and  ten 
o'clock.  He  then  changed  his  clothes  and  carried  a  load  of 
water-melons  to  town.  He  was  arrested  between  three  and 
four  o'clock,  partially  inebriated,  something  unusual  for 
him.  He  was  foreman  of  one  of  Mr.  Felton's  places,  and 
from  his  boyhood  had  been  a  laborious  and  trusted  servant. 
At  the  time  of  his  arrest,  when  asked  for  his  weapons,  he 
gave  up  a  pocket-knife,  but  subsequently  produced  a  razor 
which  he  said  one  Hafers  had  given  him  to  carry  to  Langley 
to  be  sharpened.  Hafers  testified  that  this  statement  was 
tme.     Ho  blood  was  found  on  either  the  razor  or  the  knife. 

When  the  deceased  did  not  return  home  on  Saturday 
morning,  her  mother,  whom  she  had  promised  to  return 
early,  sent  a  boy  to  her  brother's  to  ascertain  the  cause  of 
her  delay,  and  when  it  was  ascertained  that  she  had  left  her 
brother's  early  in  the  morning,  the  colored  population  of  the 
neighborhood  set  out  to  find  her,  and  her  body  was  found 
in  the  condition  above  stated. 

L.  M.  Felton,  not  a  physician,  testified  as  to  the  wounds, 
.position  of  the  body,  etc.,  and  gave  it  as  his  opinion  that 
eould  not  have  inflicted  the  wounds  upon  herself. 
L  Timberlake  testified  that  from  the  description  of  the 
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wounds  in  evidence,  they  produced  deat)i ;  that  be  had  been 
a  practicing  physician  for  more  than  twenty  years  of  his  life, 
bnt  was  not  then,  except  in  his  own  family. 

To  the  evidence  of  Felton  and  Timberlake  above  stated, 
the  defendant  objected.  The  objection  was  overrnled  and 
he  excepted. 

A  witness,  Wade  Hanfirabook,  testified  to  having  seen  the 
defendant  seated  ou  the  side  of  the  road  near  where  the 
body  was  found  at  about  ten  o'clock  on  the  morning  of  the 
hoiiitcide,  and  that  he  saw  deceased  come  up  the  road  to 
whore  he  was,  and  accompany  him  in  the  direction  of  where 
she  was  killed. 

Tliis  witness  was  severely  impeached  in  an  attack  npon  his 
character  and  his  intelligence,  and  by  showing  that  it  was 
impossible  for  him  to  have  been  where  he  testified  he  was  at 
the  time  indicated. 

The  jury  found  the  defendant  guilty,  bnt  recommended 
his  imprisonment  in  the  penitentiary  for  life.  The  defend- 
ant moved  for  a  new  trial  upon  the  following  grounds,  to- 
wit : 

1.  Because  the  court  excluded  the  statement  made  by 
defendant  at  the  time  of,  and  soon  after  his  arrest,  t6  the 
effect  that  on  the  Friday  evening  before  the  homicide  he 
went  up  to  Mr.  Baldwin's  house,  following  the  deceased  and 
i-s.  luokin-  -tft.T  hU  cnv.  iili.l  Ih.it  111-    the 
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2.  Because  the  court  admitted  the  threats  as  above  stated* 

3.  Because  the  court  admitted  the  opinions  of  Felton  and 
Timberlake,  as  above  set  forth. 

4.  Because  the  court  refused  to  give  a  certain  request  in 
charge.  As  to  this  ground,  it  is  only  necessary  to  state  that 
the  request  was  fully  covered  by  the  general  charge. 

5.  Because  the  court  erred  in  charging  as  follows  :  *'It  is 
not  enough  that  the  evidence  goes  to  sliow  guilt ;  it  must 
be  inconsistent  with  the  reasonable  supposition  of  his  inno- 
cence. But  when  evidence  is  so  inconsistent  with  the  sup- 
position of  one's  innocence,  then,  gentlemen,  there  is  no 
reason  why  jurors  should  not  convict  on  circumstantial  evi- 
dence. Whilst  it  is  true  that  a  man  ought  not  to  be  pun- 
ished for  an  offense  of  which  he  is  guiltless,  the  jury  ought 
not  to  pronounce  a  man  innocent  for  the  want  of  positive 
evidence  of  his  guilt.  Circumstances  satisfactorily  proven, 
which  point  to  the  guilt  of  a  party,  and  which  are  irrecon- 
cilable with  the  hypothesis  of  his  innocence,  or  which 
require  explanation  from  him  and  maybe  explained  by  him 
if  he  be  innocent,  but  which  are  not  so  explained,  ought  to 
satisfy  the  conscience  of  every  juror,  and  justify  him  before 
that  forum  for  rendering  a  verdict  according  to  their  almost 
unerring  indication.  Any  other  rule  would  expose  society 
to  the  ravings  of  the  most  depraved  men.  The  most  atro- 
cious crimes  are  committed  in  secret,  and  are  perpetrated 
generally  under  circumstances  which  preclude  the  introduc- 
tion of  positive  proof  of  the  guilt  of  the  person  or  persons 
who  committed  them." 

6.  Because  the  verdict  was  contrary  to  the  law  and  the 
evidence. 

The  motion  was  overruled  and  the  defendant  excepted. 

Allen  Fort;  J.  A.  Edwards,  for  plaintiff  in  error. 

0.  B.  Hudson,  solicitor-general,  by  B.  P.  Hollis  ;  John 
R  WoBRiLL,  for  the  state,  cited  54  Oa„  244 ;  57  lb.,  102 ; 
«  n.y  196 ;  43  /&.,  483 ;    1  /J.,  610 ;  2  /J.,  1,  3 ;   28  lb., 
;  82  /&.,  300. 
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BLECKLEr,  Justice. 

1.  Tlie  declarations  of  the  prieoner,  offered  in  his  be- 
half ae  evidence,  were  no  part  of  the  res  gestcB,  either  of 
tlie  walk  which  he  took  on  tlie  afternoon  previous  to  the 
BseaBsination,  or  of  the  aseassination  itself.  From  the  end- 
ing of  tlie  walk,  the  declarations  were  separated  bj  the 
interval  of  a  whole  night  and  much  of  the  following  day, 
and  from  the  ending  of  the  assassination,  they  were  separa- 
ted by  several  honrs.  In  locality  they  were  separated  from 
the  scene  of  either  event  by  the  distance  of  two  miles. 

2.  The  threats  proved  aa  made  by  the  prisoner  against 
the  life  of  the  deceased,  were  threats  of  jealousy,  not  of  or- 
dinary rage  or  anger.  They  were  not  recent,  but  the  evi- 
dence indicates  that  the  passion  which  prompted  them  was 
still  in  full  heat,  and,  instead  of  abating  since  the  threats 
were  made,  that  it  had  been  lately  rendered  more  intense 
by  the  prospect  of  the  girl's  approaching  marriage.  He 
had  long  ceased  to  utter  threats,  but  aa  his  illicit  relations 
with  hereontinued,  and  hia  interest  in  her  was  not  lessened, 
his  purpose  to  sacrifice  her  rather  than  see  her  possessed  by 
another,  as  openly  declared  some  years  before,  was  possibly 
not  the  less  settled  because  cherished  more  discreetly  in 
silence.     The  tlireats  to  which  the  witnesses  testified,  showed 
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3.  Doctor  Timberlake  had,  for  more  than  twenty  years  of 
his  life,  been  a  practicing  physician,  and,  thoiiifh  he  had 
retired  as  a  general  practitioner,  was  not  wholly  separated 
from  practice  at  the  time  of  the  trial.  He  still  practiced 
Bome  in  his  own  family.  Bat  irrespective  of  this  last  cir- 
cnmstance,  we  think  he  was  an  expert  relatively  to  the 
epecial  subject  matter  on  which  he  was  examined.  One  who 
had  ever  stndied  anatomy  and  physiology  enfSciently  to 
become  a  physician,  wonid  not  be  likely  to  err  in  forming 
opinions  apon  such  qnestions  ae  Dr.  Timl>erlake  waa  called 
upon  to  answer ;  such  aa,  the  force  by  which  blood  would 
flow  from  a  wound  in  the  throat,  made  by  cutting  while  in 
lite  or  after  death  ;  whether  th©  blood  would  be  likely  to 
toacb  and  stain  the  clothing  of  the  person  who  made  the 
incision;  what  artery  wonId  have  been  severed  by  the 
gash  described ;  whether  the  deceased  could  have  inflicted 
it  upon  herself,  and  with  what  result  as  to  the  jetting  out 
or  spirting  of  the  blood ;  what  differences  in  the  effects 
would  have  ensued  from  different  positions  of  the  body; 
what  degree  of  force  in  a  blow  would  be  required  to 
BKspend  animation  so  as  to  arrest  the  flow  of  blood,  etc 
^  to  the  sufliciency  of  the  wounds  described  to  produce 
death,  there  could  be  no  possible  donbt  The  witness  Fel- 
t"",  waa  not  an  expert,  but  in  giving  his  opinion  concern- 
'"Kthe wounds,  etc.,  he  rendered  bis  reasons  by  stating  the 
^te.  Code,  §3867.  He  saw  for  himself  all  the  facts  on 
which  his  opinion  was  based,  both  as  to  the  wounds  and  the 
apparent  impossibility  that  the  deceased  could  have  inflict- 
*^^Viem  fipon  herself,  and  these  facta  lie  detailed  to  the 
jury. 

i-  TSie^neral  charge  of  the  court  embodied  the  snb- 
BtaQee,  and  almost  the  language,  of  the  reqnest  to  charge 
L  made  by  the  prisoner's  counsel.  Even  in  a  capital  case,  a 
^■qoest  miy  be  declined  where  to  give  it  would  be  a  mere 
I*petition  of  what  has  already  been  fully  and  correctly 
delivered. 
&.  The  etitire  charge  of  Judge  Crisp  is  in  the  record ; 
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taken  all  together,  it  is  fair  and  full,  and  lays  down  Bub> 
staDtially  the  law  of  the  case  as  applicable  to  tlie  facts  in 
evidence.  A  nice  verbal  criticism  would  discover,  perhaps, 
a  few  inaccuracies  of  expreseion,  but  these  may  be  treated 
as  imniaterial,  since  they  are  checked  and  virtually  correct- 
ed by  the  general  import  and  spirit  of  the  instructions.  If 
the  language  excepted  to  in  the  motion  for  a  new  trial  stood 
alone,  there  would  be  difficulty  in  arriving  at  the  exact 
meaning  of  the  judge  when  he  says,  "Circumstances  satis- 
factorily proven  which  point  to  the  guilt  of  a  party,  and 
which  are  irreconcilable  with  the  hypothesis  of  his  inno- 
cense,  or  which  require  explanation  from  him  and  may  be 
explained  by  him  if  he  be  innocent,  bBt  which  are  not  so  ex- 
plained, ought  to  satisfy  the  conscience  of  every  juror,  and 
justify  him  before  that  forum  for  rendering  a  verdict  &vi- 
cording  to  their  almost  unerrtTi^  indication."  The  charge  in 
its  complijtGneES  is  too  lengthy  for  insertion  in  this  opinion, 
but  from  au  examination  of  it,  we  are  satisfied  that  no 
mistaken  impression  was  produced  upon  the  jury  by  the 
foregoing  extract.  The  judge  did  not  intend  to  express  his 
opinion  that  the  circumstances  of  this  particular  case  in- 
dicated guilt,  but  that  it  was  in  the  power  of  circumstances 
to  indicate  guilt  with  a  precision  almost  unerring ;  nor  did 
he  mean  to  say  that  a  conviction  could  be  had  in  any  case, 
though  the  circumstances,  as  left  by  the  proof,  were  recoil- 
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Btraia.    We  do  not  ondertake  to   Bay  that  the  prisoner  is 
goilty,  as  an  original  proposition.     All  we  can  affirm  is  tliat 
be  vu  legallj  convicted. 
Jadgnient  affirmed. 


Cauf  vs.  Sqd£Onb. 

'^-AaiB,Cbief  Jwtin,  irui>nTU*BttallTpreT«Died  ftjm  pcealdlDg  In  Ihit  cMC.] 

^-     "Where  a  sight  dr»ft,  payable  geoeTally  to  the  order  ot  a  named  per- 
son, was  drawn  by  a  corpTntion  on  itself,  and   by   ilsclf  accepted, 
and  was  mdoned  in  blank  bj  several  persona,  and  suit  thereon  was 
tmught  by  (be  executors  of  the  payee  against  ibc  corporalion  as 
principal  and  the  others  as  indorscrs,  (the  payee  himself  never  bar- 
Jng  indorsed  the  instrument,  so  as  to  lake  the  position   of  first   In- 
doraer.)  nod  judgment   was  rendered   in   behalf   of  the   executors 
against  the  defendants,  and  execution  issued  accordingly,  the  sO' 
called  indoracra,  though  describeil  as  such  in  the  declaration,   Judg~ 
nent  and  eiecutioo,  were  not  such  tecbDically  or  substantially,  but 
Under  the  act  of  1828  (Cobb's  Dig.  594|,  were  sureties  tor  the  cor- 
Kwntion  to  the  payee.     They  were  denominated  indorsers  in  a  loose, 
not  inastrictsense,  and  themisdesciplionlB,  after  judgment,  imma- 
terial, since  their  true  character  is  apparent  on  the  face  of  the  record. 
^     Though  the  draft  was  drawn,  accepted  and  indorsed  prior  to  the 
H^ode,  parol  evidence  is  admissible  in  a  contest  iietwecn  the  so-called 
isdorsers,  to  show  their  actual  relation  to   one   another   and   to   the 
consideration  of  the  draft.    The  parol  evidence  which  was  adduced 
corroborates  and  confirms  their  apparent  relation,  and  leaves  them 
liable  to  contribution  as  co-sureties. 
^    One  of  them  having  paid  oft  the  execution,  and  having  had  the 
'net  of  payment  properly  entered  on  the  same,  he  is  entitled  to  con- 
Ind  the  judgment  and  execution  as  provided   for  in  sections  21Q7 
and  2170  of  the  Code. 

^egotia'ble  instrntnente.    Indorsement.    Principal  and 
rarity.    Contribution.    Evidence.     Befoi^  Judge  litcE. 
iunett  Snperior  Court.    March  Term,  1878, 

.Dexecntion  in  favorof  the  execntors  of  William  Malt- 
proceeding  for  the  nee  of  Merit  Camp,  against  the 
inett  Manufacturing  Company  as  principal,  and  Enoch 
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Steadman,  Merit  Camp,  and  James  P.  Simmons  as  indoraers, 
was  levied  upon  certain  land  as  the  property  of  the  defend- 
ant SimmoiiB.  He  filed  an  affidavit  of  illegality  eubetan- 
tially  as  follows: 

1st.  Because  the  execution  was  issued  against  the  Gwin- 
nett Manufacttiring  Company  as  principal,  and  Steadman, 
Camp  and  deponent  as  indorsers,  and  in  the  order  named  ; 
that  it  appears  from  entries  on  the  fi.  fa.  that  it  has  been 
fully  paid  off  by  indorsers  prior  to  this  deponent. 

2nd.  Because  the  judgment  upon  which  said  execution  is 
based,  was  recovered  on  a  draft  or  order  drawn  by  said 
Steadman  as  the  agent  of  said  company,  upon  N,  P.  Hotch- 
kiss  as  treasurer,  in  favor  of  said  Maltbie,  dated  January 
22nd,  1863,  and  accepted  by  said  treasurer ;  that  this  instm- 
ment  was  given  for  money  borrowed  for  the  nee  of  the 
company.  That  previous  to  this  time  deponent  had  sold 
most  of  his  stock  in  the  company,  and  on  January  27, 1863, 
disposed  of  the  balance,  subsequent  to  which  Hotchkiss, 
Steadman,  Camp  and  a  few  others  owned  all  the  property. 
That  in  view  of  these  facts,  and  without  regard  to  the  form 
of  the  security  given,  the  parties  aforesaid  became  legally 
liable  and  bound  to  deponent  to  pay  said  debt  and  to  save 
him  harmless ;  that  deponent,  after  he  ceased  to  be  a  stock- 
holder in  said  company,  became  but  a  surety  for  the  par- 
ties aforesaid. 
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TJpoD  the  lESue  thus  formed,  the  pleadings  and  evideQce 
presented  the  following  case : 

The  Gwinnett  Man nf acta rin^  Company,  a  corporation, 
being  in  need  of  money,  and  its  ofiScers  having  discovered  ■ 
that  $2,500.00  could  be  borrowed  from  Malthie  if  personal 
eecnrity  were  given,  its  president,  Simmons,  directed  its 
igent,  Steadman,  to  draw  on  its  treasurer,  Hotchkiss,  in  the 
following  manner: 

"12,500.00.  OpflCB  OwiRBETT  HANUfACTURlNa  COMPASI, 

Lawrenceville,  Q«.,  January  K,  1882. 
At  sight  pay  to  tbe  order  of  Wlliam  Haltbie  two  thousand  Sve  bun- 
dollira  for  caab,  at  7  per  ct. 
To  S.  P.  HoTCHKisa,  Treasurer. 

iSigned.)       B.  Bt£«dmah,  Agent." 

This  draft  was  duly  accepted  by  the  drawee.  It  was  then 
indorsed  by  Hotchkiss,  Steadman,  Camp  and  Simmons.  In 
this  condition  it  was  delivered  to  Malthie,  who  advanced  the 
money  thereon  as  a  loan  to  the  corporation.  Simmons  tes- 
tifies that  he  directed  the  paper  to  be  made  in  this  shape, 
HotcblcisB  aud  Steadman  being  first  indorsers  and  men  of 
neang,  to  secure  its  being  paid  out  of  the  funds  of  the  com- 
P«nj  then  in  their  control;  that  he  never  contemplated  assnm- 
ng  my  other  liability  beyond  that  of  last  indorser.  Camp 
'^fiee  that  his  understanding  was,  at  the  time  he  signed,  that 
^object  of  the  paper's  being  in  that  shape  was  to  give  credit 
to  tbe  company,  and  that  no  one  placing  his  name  on  the 
"^  aaaamed  any  greater  or  less  liability  than  the  other; 
tbat  he  never  heard  of  any  such  claim  until  he  was  so  in- 
lonned  by  Simmons  after  suit  commenced. 

Ibe  draft  not  being  paid,  after  the  death  of  Maltbie,  on 
^Ugaat  8,  1868,  his  executors  bronght  complaint  against 

16  company  as  principal,  and  Hotchkiss,  Steadman,  Camp 
^  Simmons  as  indorsers.  Simmons,  as  attorney  for  the 
defendants,  filed  pleas,  etc.  At  March  term,  1869,  he  con- 
f«aeed  judgment  for  all  of  the  defendants  except  Hotchkiss 
(he  hanng  become  a  bankrupt)  fur  $3,500.00,  principal,  and 

115  interest  to  judgment.    On  this  confession,  a  formal 
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jadgment  was  entered  against  the  company  as  principat  and 
the  other  defendants  as  indorsers.  Execution  iesned  in  the 
same  fonn  as  to  the  character  of  the  parties  as  had  been 
observed  in  the  declaration  and  jadgtnent  It  was  levied 
upon  the  property  of  Camp,  who  at  different  times  dnring  the 
years  1874,  1875  and  1876,  made  payments  thereon  to  the 
plaintiffs'  attorneys  nntil  the  entire  debt  to  thera  was  satis- 
lied.  The  fact  of  payment  by  Camp  was  entered  by  the 
plaintiffs'  attorneys  on  the  execution.  After  the  judgment 
Steadman  became  bankrupt,  and  on  June  1,  1876,  Murray, 
the  register  in  bankruptcy,  paid  to  Camp,  out  of  the  assets 
of  Steadman's  estate.  {1,092.67,  the  same  being  one-tliird  of 
the  amount  due  on  the  exet^ntion  at  the  time  of  the  adjudi- 
cation of  bankruptcy. 

The  jnry  fonnd  the  issue  in  favor  of  Simmons.  Where- 
upon Camp  moved  for  a  new  trial  npon  the  following 
grounds,  to-wit: 

1.  Because  the  court  erred  in  admitting  the  testimony  of 
Simmons,  to  the  effect  that  lie  suggested  to,  and  directed, 
Steadman,  the  agent,  to  draw  the  paper  in  its  present  form, 
for  the  purpose  of  having  the  agent  and  treasurer,  in  their 
individnal  capacities,  first  bound,  so  that  they  woald  see  to 
its  payment  with  the  funds  of  the  company,  and  thereby 
protect  the  other  signers,  it  appearing  that  Camp  was  not 
present  at  the  conrersatlirin   lielweeii  tlie  witness  and  Stead 
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Parsons  on  Con  ,  245 ;  Code,  §2773  ;  26th  Ga.,  223  ;  4th 
/ft.,  266,  274,  275 ;  95th  U.  S.,  90.  Parties  liable  as  original 
promissors,  Story  on  Prom.  Notes,  §58  ;  2nd  McMnll.,  313 ; 
9th  Verm.,  345  ;  12th  Verm.,  219  ;  16th  Verm.,  554;  Ed. 
wards  on  Bills  (2  Ed.),  222 ;  18th  Ohio,  228 ;  13th  Oa,,  312  ; 
2nd  Hill,  663 ;  19th  Pick.,  260  ;  7th  Gray,  284 ;  9th  Cash., 
104;  44th  Maine,  433.  Liable  to  contribution.  Code, 
^178,  3132;  1st  Oa.,  200;  38ta  /J.,  512;  1st  Par.  on 
Contraota,  31;  Ist  Ohio,  413  Code,  §§2756,  2170,  3599, 
3082,  3562,  4213,  3491,  et  aeq.  Simmons'  testimony  inad- 
miseible,  4th  Oa.,  95 ;  1st  Greenl.  Ev.,  §277. 

Winn  &  Simmons,  for  defendant,  cited  Code,  §§2780, 
2171 ;  Ist  Oa.,  205  ;  8th  lb.,  117  ;  7th  John.,  361 ;  8th 
^la.,  581 ;  Code,  §2151 ;  46th  Oa,,  14.  Conclusiveness  of 
judgment.  Code,  §§3577,  3826,  2897;  1st  Starkie's  Ev., 
S28;  Code,  §§3491,3494;  Lapse  of  time,  Code,  §§2919, 
4r220.  See  11th  Ga.,  450  ;  25th  /*.,  696;  Simmons'  evi- 
dence  admissible,  Code,  §§2757,  3773. 

Slicklby,  Justice. 

A  sight  draft,  drawn  and  accepted  by  a  corporation  (the 

corporation  drawing  by  an  agent,  and  accepting  by  its  treas- 

urer),  bearing  date  January  22d,  1862,  payable  to  the  order 

Maltbie,  and  indorsed  in  blank,  before  delivery,  by  the 

d  agent  and  the  said  treasurer,  each  individually,  and  by 

Oamp  next,  and  last  by  Simmons,  was  given  for  money 

loaned  by  the  payee  to  the  corporation.     The  object  of  the 

^J^nsaction  was  to  secure  the  payee  for  the  loan  of  tlie 

^*^oney.    He  was  not  expected  to  indorse  the  draft  so  as  to 

^e  the  position  of  first  indorser,  he  never  did  indorse  it, 

TOt  died  possessed  of  it ;   and  his  representatives  recovered 

lodgment  upon  it  against  the  corporation  as  principal,  and 

^iufee  of  the  indorsers  as  such.  Camp  and  Simmons  included, 

uiarait  begun  in  1868  and  ended  in  1869.     Upon  this 

judgment  execution  issued  against  the  principal  and  the 
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three  so-called  iodorsere,  the  execution  following  the  j'ndg- 
iiietit  ill  describing  the  parties.  Camp  paid  it  off,  and  had 
the  fact  of  payment  by  him  entered  upon  it  by  the  attorneys 
of  the  plaintiffs.  He  then  caused  the  execution  to  be  levied 
on  tlie  property  of  Simmons,  veith  a  view  to  realize  contri- 
bntion  from  Simmons  as  his  co-surety.  Sitnmons  resisted 
by  affidavit  of  illegality. 

1.  Ib  ibe  relation  of  Camp  and  Simmons  that  of  indorsera, 
in  the  strict  and  proper  sense,  or  that  of  co-sureties?  This 
question  finds  an  answer  in  the  case  of  Collins  V8.  Everett, 
4  Ga.,  2G6.  In  tliat  case  it  was  held  that  a  promissory  note 
made  by  Moore,  payable  to  Everett  or  order,  and  indorsed 
by  Collins,  was  a  contract  on  which  Collins  was  bound  to 
Everett  in  the  character  of  surety  for  Moore.  Tlic  decision 
was  put  upon  the  act  of  1826  (Cobb's  Dig.,  594),  which  act 
einbracee  drafts  as  well  as  notes,  and  was  in  force  in  1S63, 
and  is  therefore  as  applicable  to  the  draft  which  Carap  and 
Simmons  indorsed,  as  it  was  to  the  instrument  which  was 
under  consideration  iTi  Collins  vs.  Everett  The  differences 
between  that  instrument  and  the  one  with  which  we  are 
now  concerned  are  not  essential  differences.  The  former 
was  a  note,  the  latter  a  draft ;  the  former  had  one  indurser, 
the  latter  four.  After  acceptance,  the  acceptor  of  a  draft 
or  bill  stands  to  the  instrument  in  a  relation  corresponding 
to  that  of  tlie  maker  of  a  note — 1  Parsons  on  Motes  and 
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such  differences  as  these  are  of  do  moment  whatever ; 
whether  a  party  to  an  instrument  is  strictly  an  indorser  or 
not,  is  not  dependent  on  the  time  of  maturit}^  nor  is  it 
dependent  on  the  verbal  difference  between  A  or  order,  and 
the  order  of  A,  in  setting  forth  the  payee ;  these  two 
fonns  of  connecting  negotiable  words  with  the  payee's 
name  are  legally  equivalent,  each  with  Ihe  other.  So,  it 
may  be  affirmed  that  in  every  essential  particular,  were  the 
draft  a  note  with  but  one  indorser,  it  would  be  so  much 
like  the  note  in  Collins  V8,  Everett  that  the  position 
of  the  indorser  would  be  the  same  on  both  instru- 
ments. Now,  the  distinct  ruling  in  Collins  vs.  Everett 
^  that  the  indorser  was  liable  to  the  payee,  not  as  indorser 
strictly,  but  as  a  surety  for  the  maker.  If  a  single  indorser 
would  be  thus  liable,  can  ahy  reason  be  imagined  why  four 
indorsers  would  not  be  liable  in  the  same  way  ?  And,  cer- 
^riy,  if  several  persons  are  liable  on  one  and  the  same 
coLtract  as  sureties,  and  only  as  sureties,  their  apparent  rela- 
tion among  themselves  is  that  of  co-sureties.  Our  conclu- 
won  is,  that  Collins  vs.  Everett  is  an  authority  directly  in 
point  on  the  main  question  involved  in  the  present  case, 
*Dd  that  it  rules  that  question  in  favor  of  Mr,  Camp,  the 
plaintiff  in  error.  Moreover,  on  principle,  we  are  unable 
to  perceive  how  the  indorsei*s  on  the  draft  could  be  held 
Jjable  to  Maltbie,  the  payee,  as  indorsers  strictly  and  prop- 
®^ly-  Any  possible  view  of  their  position  which  would 
'^gard  them  as  indorsers  in  a  strict  legal  sense,  would  for- 
®^er  protect  them  against  liability  to  the  payee  at  all ;  for 
^^  order  for  them  to  be  indorsers  relatively  to  the  payee,  he 
^onld  have  to  indorse  the  draft  himself,  or  it  would  have 
to  be  considered  as  indorsed  by  him,  in  which  case  he 
^ould  be  a  prior  indorser,  and  they  subsequent  indors- 
®8>  and  as  a  subsequent  indorser  is  never  bound  to  a  prior 
™oi8er,  but  just  the  contrary,  a  prior  indorser  being  bound 
*ny  subsequent  one  who  takes  up  the  paper,  the  result 
be  that,  looking  to  the  draft  alone  and  the  indorse- 
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mcnts  thereon,  the  payee  might  become  liable  (o  them  in 
case  he  negotiated  the  draft  and  they  had  it  to  pay,  but  tliej 
never  conid  by  any  poseeibility  become  liable  to  him. 
Wliether  the  draft  be  considered  as  a  note  or  as  a  bill  i> 
utterly  immaterial ;  for  the  payee  of  either  a  note  or  a  bill 
payable  to  hie  order,  is  always  the  first  indorser,  actoal  or 
prospective,  where  there  are  other  indorsers  on  the  instru- 
ment. It  was  for  this  reason  that  it  was  held  in  Collins  va. 
Everett,  mpra,  that  at  common  law  Collins,  the  indorser  of 
the  note,  was  a  second  indorser,  Everett,  the  payee,  being 
prospectively  the  iirst.  A  further  rnHngmade  in  that  case, 
an  inevitable  corollary  to  the  foregoing,  was,  that  Collins 
was  not  liable  to  Everett,  as  indorser,  at  all.  Had  not  the 
act  of  1826  converted  the  so-called  second  indorser  into  a 
snrety,  thns  radically  changing  what  was  deemed  his  com> 
mon  law  attitude  to  the  payee,  Everett  could  never  have 
recovered  of  Collins  in  that  action,  all  parol  evidence  to  fix 
the  relations  of  the  parties  being  excluded  as  inadmissible 
nnder  the  law  as  it  then  stood.  There  is  no  contract  of 
indorsement  between  the  indorser  of  a  note  or  bill  and  the 
payee  thereof  ;  an  iudorseHs  contract  is  with  the  indorsee, 
and  where  there  is  no  indorsee,  no  contract  of  indorsement 
is  complete,  and  consequently  no  actionable  liability  as 
indorser  is  incurred.     Neither  in  Collins  vs.  EoereU,  nor  in 

Inn 
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the  parpoees  of  jtutioe  reqaire  the  doctriDe  to  be  applied, 
the  whole  aeries  may  be  referred  back  to  the  date  of  the 
inrtnitneiit,  or  to  the  time  when  the  earliest  manual  iodorae- 
ment  took  place ;  but  by  ao  fiction  can  tlte  legal  order  of 
the  payee's  indorBement  as  the  hn^t  of  the  series  be  changed, 
or  be  considered  as  changed.  His  indorBement  may  be 
litest  ia  execntioD.and  last  in  position  on  the  paper,  but  in 
hffi  contemplation  it  will  be  precedent  to  all  the  otIiorB ; 
ind  he  will  iuear  the  liabilities  and  have  only  the  rights  of 
1  first  indoreer,  relatively  to  the  other  indorsers  considered 
MindorserB  proper,  and  looking  only  to  the  instrument 
itself  and  its  several  indorsements.  It  is,  however,  needless 
for  our  present  pnrposes  to  trace  ont  the  consequences  of  a 
mppoeed  indorsement  by  the  payee  of  the  draft.  The 
actnal  case  is  one  in  which  no  such  indorsement  took  place, 
ud  similar  in  this  respect  was  tlie  case  of  Collins  and  Ev- 
tntt.  It  was  urged  upon  us  in  argument,  that  though  the 
action  npon  the  draft  was  by  the  legal  representatives  of 
the  payee,  yet  the  action  proceeded  against  the  indorsers  as 
nich ;  that  in  that  character  were  tliey  sued,  in  that  char- 
teter  was  judgment  rendered  against  them,  and  in  that  char- 
icter  were  they  charged  in  the  execution,  which  issued  upon 
the  judgment,  and  which  Camp  paid  ofE,  and  now  seeks  to 
control  and  enforce  against  Simmons.  This  being  so,  the 
CDDclnsion  sought  to  be  established  by  the  argument  was, 
that,  whether  there  was  any  contract  of  indorsement  or  not, 
was  no  longer  an  open  question,  that  question  having  been 
adjudged  when  a  snit  against  the  indorsers  terminated  in  a 
judgment  against  them  as  indorsers.  But  the  whole  record 
of  that  suit  is  before  US,  and  npon  the  face  of  the  same  it  is 
»pparent,that  the  so-called  indorsers,  though  described  as 
nch  in  the  deelaration,  judgment  and  execution,  were  not 
!  inoh  technically  or  substantially,  but  according  to  the  aet 
I  1826,  were  sureties  for  the  corporation  to  the  payee,  and 
relatively  to  him  could  not  have  been  indorsers  proper. 
jChey  were  denominated  indorsers  in  a  loose,  not  in  a  strict 
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sense,  and  the  misdeBcnption  is,  after  jndgment,  immaterial. 
The  state  of  the  instrument  sued  npon,  as  the  record  of 
the  Enit  preEests  it,  is  more  to  be  regarded  than  is  the 
nomenclatnre  of  the  pleader  in  claesifying  the  defen- 
dants. Calling  them  indorsers  did  not  make  them 
so  in  a  strict  and  proper  sense.  Names  often  mislead 
where  the  means  of  eheckiiig  their  indications  are  not 
at  hand,  but  here  *he  means  are  at  hand  in  the  same  reeord 
in  which  the  names  are  fonnd.  At  the  same  time  the  de- 
fendants are  called  indorsers.  The  reason  why  they  are  so 
denominated  is  set  forth  in  the  pleadings  by  presenting  a 
copy  of  the  instrument,  and  from  that  it  is  seen  that,  oii  the 
principles  stated  above,  they  are  not  indorsers  proper,  bnt 
sureties.  In  6  Ga.,  581,  it  was  intimated  that  a  bill  In 
equity  entitled  a  bill  in  thu  nature  of  a  bill  of  review,  would 
not  take  character  from  its  improper  title,  rather  than  from 
the  allegations  made  in  it.  In  17  /&.,  187,  it  was  held  that  a 
fi.  fa.,  called  in  some  of  the  proceedings  an  nliasfi.fa.,  was 
nevertheless  to  be  classed  as  an  established  copy,  becanse  its 
contents  showed  it  was  that  and  not  an  alias.  See,  also,  58 
lb.,  555.  In  18 /J.,  493  a  writ  of  quia  timet  was  prayed 
for,  and  the  conrt  thought  this  blunder  in  naming  the  rem- 
edy appropriate  to  the  case  made  by  the  pleadings  might  be 
disregarded.  In  34  7  J.,  157,  it  waa  ruled  that  calling  an 
eet-itcaroin^iiriilrr.  JmiiIi  in  ihr  ci.iHr.K't  :Hid  in  theplcadii 
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strict  legal  sense,  however  else  he  may  be  bound,  who  has 
not  entered  into  that  species  of  contract  known  to  the  law 
as  a  contract  of  indorsement.  The  rule  that  there  is  no 
contribntion  among  indorsers,  and  that  they  are  bound  in 
the  order  of  their  indorsements,  each  indorsement  being  re- 
garded as  a  separate  contract,  has  relation  to  those  who  are 
indorsers  in  this  strict  legal  sense,  and  to  none  others.  The 
record  we  have  been  considering  shows  no  contract  of  in- 
dorsement, no  separate  contract  by  each  of  the  nominal  in- 
dorsers, but  a  contract  of  suretyship  common  to  them  all, 
and  on  that  contract  the  judgment  was  recovered.  They 
ought  to  have  been  sued  as  sureties  by  name,  not  as 
indorsers,  for  the  pleadings  ought  to  describe  the  par- 
ties in  their  true  legal  relation  to  the  cause  of  action; 
but  a  misdescription  of  this  nature  can  be  sacrificed  with- 
out the  slighest  violence  to  the  rights  of  the  parties, 
whereas,  the  overthrow  and  destruction  of  these  rights 
as  between  the  co-sureties  would,  or  might,  result  from 
sacrificing  the  true  contract  in  order  to  preserve  the  false 
description.  Form  and  substance  are  sometimes  insepar- 
able, but  where  they  are  divisible  and  both  cannot  be  pre- 
served, it  cannot  be  doubtful  which  should  be  saved,  and 
which  suflEered  to  perish. 

Another  point  made  in  the  argument  was  to  the  effect 
that,  according  to  the  ruling  of  this  court  in  StUea  vs. 
Eastman^  1  Oa,^  205,  the  act  of  1826  brought  in  no 
new  rule  on  the  subject  of  contribution,  and  that  neither 
by  that  act  nor  by  the  common  law  were  accommodation 
indorsers  subject  to  contribute :  and  that,  though  the 
Code  as  construed  in  46  Oa.^  14,  renders  them  subject, 
this  provision  of  the  Code  applies  to  no  contract  made  prior 
to  1863,  the  year  in  which  the  Code  went  into  effect.  The 
last  proposition  is  certainly  true,  and  being  so,  the  Code 
eannot  be  invoked  on  this  branch  of  the  present  case. 
Squally  inapplicable,  though  for  a  different  reason,  is  the 
don  in  Stiles  vs.  Ectstmcm;  for  that  decision  has  relation 

i^ilidorsers  proper,  not  to  nominal  indorsers  who  for  lack 
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of  any  effective  contract  of  iDdorsement  conld  not  be  recov- 
ered afcaioBt  aa  indorsera  proper,  but  only  as  soretiea.  The 
act  of  1826  iB  called  ap  b;  aa,  ae  it  waa  bj  oar  predecessors 
when  GoUins  vs.  Everett  was  decided,  for  the  sole  parpoee 
of  making  oat  a  liability  as  snrety  where  do  liability  u 
iodoreer  bad  matured,  or  conld  ever  matare  in  favor  of  the 
plaintiff  in  the  action.  We  go  to  the  act  of  1836  to 
make  Camp  and  Simmooa  and  the  rest  aaretiee  noder 
circaraatances  where  tbey  were  not  actionably  liable  aa 
indoreers,  and  having  thas  made  them  sureties,  we  go  to 
the  common  law  for  the  doctrine  of  contribntion.  We 
make  no  attempt  to  draw  that  doctrine  from  the  act  of  1886, 
nor  to  establish  contribntion  between  indorsers,  and  thas 
8tile«  vg.  JSaatman  is  not  in  oar  way.  True  it  is  that  the  act 
of  1826  maken  indorsers  proper,  as  well  aa  indoreers  by  mere 
position  of  signature,  liable  on  the  indorsed  instmment  aa 
sureties;  and,  at  first  view,  there  is  an  apparent  incon- 
sistency in  holding  that,  thongb  all  are  alike  soretiea  under 
the  act  of  1826,  some  are  liable  among  themselves  to  contri- 
bation,  and  others  not.  The  inconsistency  is  apparent  only, 
not  reiil ;  for  those  who  are  indorsers  by  mere  position  of 
ugnatare,  and  not  by  contracts  of  indorsement  proper,  are 
bonnd  by  the  original  contract,  and  by  that  alone,  no  other 
having  been  completed  ;  they  are  in  effect  primary  parties, 
and  tliat  tlieirsigiialnresareJTiJorseii  rather  than  sul)acribed 
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liable  at  all  as  sureties,  the  act  of  1826  is  anomaloas ;  but  in 
making  formal  indorsers  who  sign  eotemporaneously  with 
the  execution  of  the  instrument,  liable  directly  to  the 
payee,  as  primary  contractors,  though  the  instrument  be 
negotiable  not  otherwise  than  by  the  payee's  order,  it  is  in 
line  with  many  authorities.  See  8  Metcalf,  504 ;  7  Gray, 
284  ;  13  II.,  580  ;  2  Mich.,  555  ;  18  Mo.,  74 ;  20  /J.,  571 ; 
44  Me.,  438 ;  11  N.  H.,  385 ;  10  Rich.  Law,  17  ;  1  La.  An., 
248  ;  95  U.  S.,  90. 

2.  The  parol  evidence,  admitted  on  the  trial  of  the  affi- 
davit of  illegality,  went  to  corroborate  and  confirm  the 
apparent  relation  of  the  co-sureties.  It  was  not  needed  for 
Buch  a  purpose,  and  had  it  been  objected  to  on  that  ground, 
perhaps  it  should  have  been  excluded.  Had  it  gone  further 
and  developed  a  state  of  facts  showing  that  Camp  and  Sim- 
mons where  not  in  equali  jure  by  reason  of  some  special 
circumstance,  or  some  arrangement  between  themselves,  and 
that  Camp  had  thus  no  right,  or  only  a  qualified  right,  to 
contribution  from  Simmons,  then  it  would  have  been  ma- 
terial. The  prior  judgment  would  not  have  shut  it  out ; 
for  while  that  judgment  was  conclusive  evidence  of  the 
common  liability,  it  was  but  prima  facie  evidence  of  the 
equali  jure.  1  Oa,^  200 ;  4  /J.,  547,  The  rule  excluding 
parol  evidence  to  explain  blank  indorsements,  as  held  prior 
to  the  Code,  and  which  the  Code,  in  §3808,  does  away  with, 
was,  we  believe,  never  applicable  to  controversies  respecting 
contribution.  The  right  to  contribution  is  not  directly  in 
issue  when  the  creditor  is  proceeding  on  the  evidence  of 
debt ;  and  it  by  no  means  follows  that  because  the  creditor 
cannot  be  affected  by  parol  evidence,  the  debtors,  as  between 
themselves,  cannot  be  affected  by  it.  Where  the  dispute  is 
between  those  who  are  to  bear  the  burden,  and  relates  to 
how  it  ought  ultimately  to  be  distributed,  their  actual  rela- 
tion to  one  another  and  to  the  consideration  of  the  debt  can 
be  inquired  into ;  and  frequently  this  cannot  be  done  with- 
out the  aid  of  parol  evidence. 


86  SUPREME  COURT  OF  GEORGIA. 

CunpbeU  A  Jodh  n.  Mamj  <l  at. 

3,  The  right  io  contribution  depende  on  the  law  as  it 
Btood  prior  to  the  Code,  bnt  the  snit  was  brought  and  judg- 
ment recovered  after  the  Code  went  into  effect,  and,  as 
controlling  final  process  to  enforce  the  right  of  contribntion 
is  loattor  of  remedy,  the  Cod.',  on  this  part  of  the  present 
case,  is  applicable.  Sections  2167  and  2170  are  in  point, 
and  they  read  ae  follows : 

§  2167.  "  Any  surety  on  the  original  contract,  or  on 
stay  of  execution,  or  an  appeal,  or  in  any  other  way,  or  the 
representative  of  a  deceased  surety,  who  shall  have  paid  oS 
or  discharged  the  judgment,  or  execation,  in  whole  or  in 
part,  and  shall  have  the  fact  of  euch  payment  by  htm,  en- 
tered on  such  execution  by  the  plaintiff  or  his  attorney,  or 
the  collecting  officer,  shall  have  the  control  of  such  execu- 
tion, and  the  judgment  upon  which  it  is  founded,  to  the 
same  extent  as  if  he  was  the  original  plaintiff  therein,  and 
be  subrogated  to  all  the  rights  of  such  plaintiff,  for  the 
purpose  of  reimbursing  himself  from  hie  principal." 

§  2170.  "  All  the  foregoing  provisions  shall  apply  to  cases 
where  there  are  more  than  one  surety,  so  ae  to  c^nable  a 
surety  dischat^'ng  the  joint  debt,  in  whole  or  in  part,  either 
pending  the  action  or  after  joint  or  several  judgments,  to 
control  the  same  against  his  co-sureties  for  the  purpose  of 
compelling  them  to  contribute  their  respective  shares  of  the 
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3.  If  a  man'a  sister-inlaw,  of  full  age,  though  residing  in  his  family 
and  looking  up  to  him  for  protection,  becomes  his  surety  and  con- 
veys her  land  to  his  creditor  to  further  secure  the  debt,  she  is  bound 
just  as  any  other  person  performing  the  like  acts  would  be.  Any 
fraud  or  misrepresentation  practiced  by  him  to  influence  her  action 
would  not  affect  the  creditor  unless  the  creditor  participated  in  the 
wrong  or  had  notice  thereof. 

4.  A  debtor  is  not  the  agent  of  his  creditor  in  procuring  security, 
though  the  creditor  designate  the  very  security  required,  and  furnish 
to  the  debtor  the  instruments  of  writing  which  he  demands  to  be 
executed  by  third  persons  as  a  condition  precedent  to  granting 
indulgence  on  the  debt. 

5.  A  deed  dated,  sii^ned  and  attested  whilst  the  usury  laws  were  in 
force,  with  no  intention  of  the  parties  to  postpone  delivery,  was 
not  relieved  from  the  operation  of  those  laws  by  the  absence  of 
the  grantees  from  the  place  of  execution,  and  the  failure  of  the  deed 
to  come  to  their  actual  possession  until  after  said  laws  were 
repealed. 

6.  Though  a  deed  be  void  for  usury,  equity  will  not  decree  its  cancel- 
lation without  payment  or  tender  of  the  principal  and  lawful 
interest.     Whoever  would  have  equity  must  do  equity. 

7.  In  polling  the  jury,  the  belter  form  of  question  is,  "  Is  that,  or  is  it 
not,  your  verdict?  "  31  Oa.,  601,  **  Did  you  consent  to  that  verdict, 
and  do  you  now  consent?  "  is  not  substantially  different  from  this 
form.  An  answer  by  a  juror,  to  the  effect  that  he  had  agreed  to  the 
verdict  in  the  jury  room,  but  that  he  did  not  think  it  was  exactly 
right,  should  not  be  taken  as  committing  him  to  the  verdict  abso- 
lutely. Assent  in  the  jury  room,  where  there  is  to  be  an  immedate 
delivery  into  court,  is  not  sufficient.  It  is  necessary  to  abide  by  such 
assent  and  adhere  to  it  until  the  verdict  is  no  longer  in  fieri.  When 
one  or  more  of  the  jurors  cannot  face  the  parties  and  the  public  with 
the  finding,  there  should  be  further  deliberation. 

Equity.  Debtor  and  creditor.  Husband  and  wife. 
Principal  and  agent.  Deeds.  Usury.  Jury.  Verdict. 
Before  A.  S.  Giles,  Esq.,  Judge  pro  hoc  vice.  Houston 
Superior  Court.    November  Terra,  1877. 

Mary  McCallie  died  in  October,  1871,  leaving  Amanda 
L  Murray,  Henrietta  0.  Anneker,  her  sisters,  and  A.  P. 
Anneker  and  J.  S.  Anneker,  her  brothers,  all  in  South  Car- 
.^jliQa,  her  heirs  at  law,  in  possession  of  a  plantation  contain- 
fifteen  hundred  and  nineteen  acres,  in  Houston  county. 
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and  a  stock  of  mnlt^  and  other  personal  property  as  nenal  on 
a  farm.  She  died  indebted  to  Campbell  <fe  Jones  in  five 
hundred  and  thirty-nine  dollars  and  Bix  cents  for  material  and 
ezpenBcs  famished  by  them,  who  were  factors,  warehonse- 
men  and  commisaion  merchants,  in  Macou,  Ga.,  for  run- 
ning the  farm  in  the  year  187i. 

This  plantation  was  a  part  of  the  estate  of  one  Anneker, 
who  lived  and  died  in  South  Carolina  previous  to  1871, 
leaving  these  five  persons — that  is,  Mrs.  McCallio,  Miss 
Anneker,  Mrs.  Mnrray  and  their  two  brothers,  as  hie  heirs 
at  law. 

After  the  death  Mrs.  McCallie,  in  the  fall  of  1871,  under 
an  agreement  that  Mrs.  Murray  and  tier  sister,  Miaa  Anneker, 
should  take  the  plantation  and  property  in  Houston,  and 
the  two  brothers  the  property  in  South  Carolina,  the  estate 
of  tlieir  father  was  divided. 

Murray  came  from  South  Carolina  and  took  posees- 
sion  of  the  plantation  and  property  in  Houston  county  for 
his  wife  and  his  sister.  Finding  the  farm  destitute  of  corn, 
meat,  mules  and  other  necessary  material  to  make  a  crop  for 
the  year  1872,  and  having  no  means  or  credit  of  his  own, 
after  telling  Campbell  &  Jones  the  condition  of  the  prop- 
erty, they  agreed  to  let  him  have  money  and  snpplies ;  and 
to  secure  them  in  such  advances,  the  amount  of  Mrs.  McCal- 
le's  debt,  and  to  pay  for  some  mules  he  had  bargained  for 
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One  of  these  drafts  was  for  the  snm  of  $770.30,  doe  the 
15th  of  September,  18T3 ;  one  for  $&65.00,  doe  the  Ist  of 
December,  1873,  and  the  other  for  $826.00,  due  the  let  of 
November,  1873,  all  of  whicli  were  accepted.  Ou  the  15th 
Febmary,  1873,  they  made  an  absolnte  deed  to  Campbell  & 
Jones  for  the  express  consideration  of  $2,600.00  for  1,100 
teres  of  said  plantation.  This  deed  was  made  to  eecure  these 
drafts,  and  when  execnted  the  prior  mortgage  was  canceled 
and  satisfied. 

Under  these  circnmstancee,  Mrs.  Murray  and  Miss  Anne* 
ker  filed  their  bill  against  Campbell  &  Jones  and  Mnrray 
to  set  aside  this  deed  on  the  alleged  gronnds  that  it  was 
^ven  to  secnre  the  debt  of  W.  L.  Murray ;  that  its  execu- 
tion by  complainants  was  obtained  npon  frandnlent  repre- 
sentations of  Mnrray,  acting  in  so  doing  ae  the  agent  of 
Campbell  &  Jones,  and  by  reason  of  his  pereaaeione  and 
bis  infloence  over  his  wife  and  sister-in-law,  who  lived  in 
the  hoDse  with  him,  the  frandnlent  representations  being 
that  she,  Miss  Anneker,  shonld  have  more  confidence  in  him 
than  to  fear  the  signing  of  said  paper  would  deprive  her 
Bister  of  a  home ;  that  it  was  a  more  secarityship ;  that  he 
Tonld  certainly  pay  the  money  in  the  fall,  and  that  no  in- 
jury wonld  reenlt  to  her  or  her  sister,  and  she  was  not 
advised  of  the  nature,  legal  effect  or  consequence  of  the 
paper ;  that  the  deed  was  tainted  with  nsiiry  ;  that  at  the 
time  this  deed  was  made  they  did  not  have  the  legal  title. 
The  deed  from  their  brothers  to  them  was  made  subsequent 
—that  is,  in  March,  1873. 

The  answer  of  Campbell  &  Jones,  after  stating  how  com- 
plainants acquired  title,  and  the  indebtedness  of  Mrs. 
McCallie  to  them,  alleged  that  they,  complainants,  in  order 
to  enporsede  the  necessity  of  administration,  agreed  to 
assume  the  payment  of  said  debt,  which,  with  sums  advanced 
to  them  from  time  to  time,  amounted  in  the  aggregate  to 
$2,487.31,  all  of  which  went  for  the  nae  and  benefit  of  said 
pwties  and  their  said  estate.    They  admit  the  charges  as  to 
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the  execution  of  the  mortgage  and  the  deed,  but  state  that 
complainante  were  allowed  to  remain  on  the  laud  with  the 
distinct  understanding  that  if  thej  failed  to  discharge  their 
indebtedness  by  the  1st  of  J&naary  last,  the;  slioald  yield 
poseeseion,  and  the  land  should  become  absolutely  and  an- 
conditionally  the  property  of  defendants ;  that  complain- 
ante  have  failed  cither  to  pay  the  debt  or  to  yield  posaeaston. 
They  prayed  that  the  possession  of  the  land  be  delivered  to 
them  togetlier  with  rents,  etc. 

By  way  of  cross-bill,  they  prayed  that  if  their  title  is  not 
complete  at  law,  the  deed  mentioned  may  be  considered  and 
treated  as  an  equitable  mortgage,  and  the  same  foreclosed  ; 
that  they  may  have  a  general  judgment  against  complaia- 
ants  and  defendant  Murray  for  the  amount  due  them  ;  also, 
for  general  relief. 

In  addition  to  the  facts  above  stated,  the  evidence  dis- 
closed that  iu  1S72  Murray  conducted  the  plantation  on  hie 
own  account,  and  against  the  consent  and  protest  of 
complainants ;  that  they  did  not  even  know  from  whom 
lie  was  obtaining  the  supplies  with  which  to  carry  on  his 
farming  operations,  though,  if  he  had  been  sacceBsfDl,  the 
protits  would  have  enured  to  their  benefit.  That  the  deed 
was  prepared  in  Macon  and  sent  by  Campbell  &  Jones  to 
Murray,  in  Houston  county,  for  execution;  that  Murray 
understood  that  in  procnring  the  execution  of  the  deed,  he 
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not  passed  between  the  Leirs  until  March,  1873.  That  it 
was  af^rced  between  Murray  and  Campbell  &  Jones  that  the 
land  was  to  be  reconveyod  on  payment  of  the  debt,  though 
no  formal  bond  to  that  effect  was  given.  That  there  was 
anry  in  the  indebtedness  thus  secured.  That  Miss  Anneker 
was  a  member  of  Murray's  family,  and  looked  to  hiiu  for 
protection  ;  that  no  one  advised  her  in  reference  to  the  exe- 
cution of  the  deed  but  Murray,  aud  she  had  no  opportunity 
to  confer  with  coansel. 
The  jury  returned  the  following  verdict : 
"We,  the  jury,  find  and  decree  that  the  debt  for  which 
the  deed  in  controversy  was  executed,  was  the  individual 
debt  of  defendant,  W.  S,  Murray ;  that  in  taking  said  deed 
the  said  W.  S.  Murray  acted  as  the  agent  of  Campbell  & 
Jones ;  that  said  debt  was  not  made  for  the  benefit  of  com- 
pltinants,  and  that  they  did  not  ratify  the  actsof  thesaid  W. 
B.MurTay  when  he  executed  the  deed  sot  up  as  a  ratification 
of  the  actings  and  doings  of  said  W.  S.  Murray  in  and  about 
lbs  creation  of  said  debt. 

"We  further  find  that  ihere  was  usury  in  the  debt  which 
the  uid  deed  was  given  to  secure,  and  that  Campbell  & 
JoQeg  got  the  benefit  of  said  usury. 

"That  said  deed,  and  the  drafts  which  constitute  thecon- 
•idention  for  said  deed,  were  execnted  and  delivered  prior 
to  the  nineteenth  day  of  February,  )873,  and  that  the  said 
^ia  void  in  consequence  of  the  fraud,  mierepreeenration 
*i>d  undue  influence  of  the  said  W.  S.  Murray,  agent  of 
CunpbeU  &  Jones,  practiced  upon  and  made  to  compkin- 
utt  at  the  time  be  procured  tho  signatures  of  complainants 
lo^d  deed." 

The  defendants,  Campbell  &  Jones,  moved  for  a  new 
trill  upon  the  following,  among  other  grounds : 
J.  BeCBOse  the  verdict  was  contrary  to  the  law  and  the 
'^ee. 

L  Because  the  conrt  erred  in  charging  as  follows : 
e  the  drafts  in  question  given  to  pay  a  <lebt  of  Mur 
e  husband  (    If  it  was  his  debt  his  tvife  could  not  be 
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hie  secnrity  or  make  this  deed  for  the  pajmient  of  this  debt, 
or  to  eeonre  it." 

3.  Becanse  the  court  erred  in  th«  following  charge : 
**  If  yon  believe  it  was  her  debt  then  she  could  make  a 
deed  to  secure  it.  If  Murray  was  her  agent  to  make  the 
debt,  she  is  bound  by  his  acta.  The  mere  fact  of  his  being 
her  agent  does  not  imply  anthority  to  bind  the  corpus  of 
the  property." 

4.  Because  the  conrt  erred  in  this  charge:  "If  there  were 
defects  in  the  mortgage  and  thuy  gave  this  deed  to  remedy 
snch  defects,  it  is  a  ratification,  onlees  the  deed  is  otherwise 
affected  as  charged  in  the  bill." 

5.  Becanse  the  court  erred  in  this  part  of  the  charge  : 
'*  Did  complainants  own  the  land  ?  Was  it  their  farm  ?  Did 
they  know  what  Mnrray  was  doing  in  bringing  supplies  in 
for  said  farm  from  Campbell  &  J^ones  ?  If  they  did,  they 
are  bound  forsnch  debl8Eocontracted,if  they  did  not  notify 
Campbell  &  Jones  of  their  dissent  before  made." 

6.  Because  the  court  erred  in  the  following  part  of  its 
cbai^  :  "If  Mnrray  and  his  wife  were  married  since  13th 
December,  1S66,  then  this  land  cannot  be  held  subject  to 
his  debts." 

7.  Because  the  court  erred  in  this  part  of  its  charge : 
"  If  Murray  was  Campbell  &  Jones'  agent  in  procuring 
thege  drafts  aud  this  deed  from  Iub  wife  and  her  eiftter.  r 
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The  date  of  the  contract,  that  is  the  drafts,  controls  as  to 
whether  the  deed  is  affected  by  usury  or  not." 

d.  Because  the  court  erred  in  this  part  of  its  charge  :  "  If 
they,  Campbell  &  Jones,  were  accommodation  acceptors  and 
lent  their  credit  to  these  drawers,  they  are  not  affected  by 
the  usury,  although  usury  may  be  in  the  drafts,  provided 
they  neither  received  or  agreed  to  receive  any  benefit  there- 
from." 

10.  Because  the  court  erred  in  this  charge :  "  If  they, 
complainants,  agreed  to  pay  Campbell  &  Jones  usury  in 
these  drafts,  and  the  deed  was  made  to  secure  them,  then 
the  deed  is  void." 

11.  B'.^canse  the  court  erred  in  the  following  part  of  its 

charge :    "  Inquire  whether  Murray,  the  husband  of  one, 

and  the  brother-in-law  of  the  other  of  the  complainants,  was 

Campbell  &  Jones'  agent  in  procuring  the  execution  of  the 

deed.    If  he  was,  they,  Campbell  &  Jones,  are  bound  by 

what  he  said  and  did  at  that  time  in  procuring  the  execu- 

tioD  of  the  deed,  and  if  he  at  that  time,  as  such  agent,  used 

any  undue  influence,  made  any  fraudulent  representations 

by  which  they  were  induced  to  make  the  deed,  then  they 

u%  not  bound  by  it.     But  mere  persuasion  is  not  undue 

influence." 

12,  Because  the  verdict  was  not  the  result  of  the  free, 
M  and  voluntary  assent  of  all  the  jurors  trying  the  same, 
in  this,  that  in  polling  the  jury,  when  the  name  of  P.  W. 
Stubbs  was  called,  the  court  asked  him,  "  Is  this  your  xer- 
^ict?"  he  replied,  "I  suppose  so,"  or  words  to  that  effect. 
Then,  upon  suggestion  of  counsel  for  complainants,  the 
^nrt  changed  the  form  of  the  question  to  "  Did  you  consent 
to  that  verdict,  and  do  you  now  consent,"  without  objection 
to  the  change  on  the  part  of  respondents.  The  juror  then 
•wdthat  he  had  agreed  to  the  verdict  in  the  jury-room,  but 
w didn't  think  it  was  right;  that  he  had  been  diarged  with 
iMkmg  two  mistrials,  and  he  didn't  wish  to  be  the  cause  of 
Tharpe  and  Saules,  when  polled,  also  said  that 
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tliey  had  agreed  to  the  verdict,  but  didn't  think  it  waa 
exactly  right. 

The  impression  prodaced  on  the  mind  of  the  conrt  waa, 
that  these  three  jurors  had  agreed  to  or  given  in  very  re- 
luctantly to  the  verdict,  and  had  very  grave  doubts  ae  to  its 
entire  correftuesa. 

Defendants  therefore  objected  to  eaid  verdict  being 
received  and  recorded,  because  it  waa  not  the  nnanitoons 
verdict  of  aaid  jury,  and  demanded  that  the  jnry  be  aent 
back  to  their  room  to  make  np  a  verdict  nnder  the  law, 
which  the  court  refused,  but  ordered  the  verdict  to  he  de- 
livered in  the  form  in  which  it  was  returned  and  recorded, 
and  it  was  done. 

(Thie  ground  is  modified  in  accordance  with  the  qaalifi- 
cation  of  the  presiding  judge.) 

13.  Becaase  the  verdict  waa  contrary  to  equity. 

The  motion  waa  overruled,  and  the  defendants,  Campbell 
&  Jones,  excepted. 

WooTSN  &  SntuoHS ;  R.  F.  Lyon,  for  plaiati&  in  error, 
cited,  aa  to  whether  wife's  or  husband's  debt,  9  Get.,  223  ; 
59  lb.,  380.  Aa  to  nenry,  1  Story's  Eq.,  §64,  e,  §§301-2. 
Verdict  not  unanimous,  31  (fa.,  660. 


S  TTall  ;  W.  S.  AVallack  ;  "W.  C.  ^inblow.  for  defend- 
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her  eieter,  bat  without  their  coneent  and  a^inet  tlieir  objec- 
tioD,  iotending  the  profits  for  their  benefit.  Docb  this  en 
^tle  him  to  contract  debts  for  advances  and  supplies  to  carry 
on  the  basineas,  and  bind  them  or  their  property  for  tlie  pay- 
meat  of  each  debts )  To  ask  the  qnestion  is  to  answer  it  iu 
the  ne^tire.  5S  Fean.,  386  ;  103  Mass.,  560  ;  5  R.  I.,  376  ; 
1  Coldw.,  67,  It  does  not  appear  that  any  profits  were  pro- 
duced, or,  if  BO,  that  they  went  to  the  ladies. 

9.  A  conveyance  of  the  wife's  land  to  secure  the  hns- 
band's  debt  is  simply  void.    Oode,  §1783. 

3.  Bat  the  wife's  sister  is  left  free  by  the  law  to  assist  her 
brother-in-law  in  his  basinesB,  just  aa  if  she  bore  no  relation 
to  him  whatever.  If  she  is  of  full  a^,  thouf;h  she  reside 
in  his  family  and  look  to  him  for  protection,  she  may  be- 
come htB  surety,  and  may  convey  her  land  to  his  creditor  to 
farther  secure  the  debt,  and  she  will  bo  boand,as  any  other 
person  wonld  be  by  like  acta  and  engagements.  Nor  will 
uiy  frand  or  misrepresentation  practiced  upon  her  by  the 
debtor  affect  the  creditor,  thoaeh  the  latter  be  incidentally 
benefited  thereby,  unless  he  participated  in  the  same,  or 
had  notice  of  it. 

4.  Id  this  case,  it  was  sought  to  affect  the  creditors  on  tlto 
doctrine  of  agency ;  that  is,  by  treating  the  debtor  as  the 
i(?ent  of  the  creditors  in  procaring  the  execution  of  the  pa- 
pers. The  frand  committed  by  the  debtor  on  hie  sistcr-in- 
ttw  woold  thus,  it  was  argued,  be  the  fraud  of  the  credit- 
on,  perpetrated  th''ongh  their  agent  But  in  caneing  his 
ntter-in-law.  to  execute  the  papers,  the  debtor  acted  forhim- 
Klf,  and  not  as  tho  repreaentative  of  his  creditors.  He  de- 
tired  indalgeoce  upon  hie  debt,  and  to  obtain  it,  undertook 
to  farnigh  the  required  security.  The  creditors  had  a  right 
to  dictate  the  terme  on  which  they  wonld  grant  indulgence 
'Dd  to  draft  the  very  inetrumente  which  mnet  be  executed 

rfore  it  wonld  be  extended.     To  say  that  the  debtor  acted 

V  their  agent  in  complying  with  the  conditions  prescribed 

to  him,  would  be  to  confound  all  the  established  distinctions 

1^  :itietweeu  independent  and  representative  action.   The  debtor 
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was  hia  own  principal,  and  the  lady  must  be  considered  as 
having  signed  at  hts  instance,  and  for  hia  accommodation. 
Anj  other  view  of  the  marter  would  reqnire  aa  to  ref^rd 
the  kindly  offices  of  Buretiesas  extended  to  creditors  rather 
than  to  debtors. 

5.  On  the  question  of  usnry,  the  deed  is  to  be  judged  by 
the  law  as  it  existed  at  the  time  of  execntion.  There  was 
no  intention  to  postpone  delivery,  and  when  the  deed  reached 
the  hands  of  the  credilore,  it  had  effect  from  the  time  it 
bore  date.  The  repenl  of  the  usnry  laws  in  the  interval,  did 
not  erase  the  taint.  It  is  not  necessary  that  the  grantees  in  a 
deed  should  be  actually  present  at  the  time  a  conveyance  ie 
execDted.  It  may  become  completely  operativethough  they 
never  see  it.  In  other  words,  there  may  be  a  virtual  legal 
delivery  to  the  absent.  A  delivery  to  the  messenger  or 
carrier  by  which  it  was  transmitted,  or  intended  to  be  trans- 
mitted, would  be  sufficient. 

6.  But  though  a  deed  be  void  for  usury,  why  should  it 
be  canceled  so  long  as  the  debt  and  lawful  interest  remain 
unpaid!  Ihc  cancellation  of  a  deed  is  equitable  relief,  not 
a  legal  remedy ;  and  equity  f^rants  its  relief  against  nanry 
on  terms.  Whoever  would  have  equity  must  do  equity. 
4  Ga.,  239,  240,  241;  9  lb.,  J37;  10  /*.,  389;  1  Story's 
Eq.,  64  e,  301 ;  Tyler  on  Usury,  435,  et  aeq.     It  ie  a  mistake 

;  tlmt  because  a  iisurititis  deed  is  not  available 
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7.  On  the  mode  of  polling  the  jury,  enough  is  said  in  the 
seventh  head-note.  There  was  no  legal  verdict.  See  6 
Johns.,  68. 

Jadgment  reversed. 


Pace  vs.  Maxwell  &  Vason. 

1.  Where  a  vendee  preseDted  for  his  protection  the  title  of  his  vendor. 

and  it  was  passed  upon  on  the  trial  of  a  claim,  on  a  subsequent 

claim  interposed  by  such  vendor  against  the  same  execution,  he  will 

be  concluded. 
8.  Where  clairaant*8  evidence  showed  that  he  had  sold  the  property 

claimed,  a  verdict  against  him  was  proper. 
Bleckley,  Justice,  concurred  on  special  grounds. 

Claim.  Judgment.  JSes  Adjudicata,  Evidence.  Be- 
fore Judge  Crisp.  Lee  Superior  Court.  March  Term, 
1879. 

Maxwell  &  Vason  foreclosed  a  mortgage  against  Gilbert ; 
the yf.y*a.  was  levied,  and  Stokes  claimed.  The  property 
was  found  subject.  Afterwards,  Pace,  who  was  Stoke's 
vendor,  claimed.  On  the  trial,  the  plaintiffs  offered  in  evi- 
dence the  record  in  the  case  in  which  Stokes  was  claimant ; 
claimant  objected,  but  it  was  admitted.  The  jury  found 
the  property  subject.  Claimant  moved  for  a  new  trial, 
which  was  refused,  and  he  excepted. 

For  the  other  facts,  see  the  decision. 

Hawkins  &  Hawkins,  for  plaintiff  in  error,  cited  7  Oa.^ 
21 ;  87  /J.,  10 ;  31  lb.,  668 ;  59  /J.,  78  ;  53  /J.,  657 ;  57 
/J.,  204. 

D.  A.  Vason,  for  defendants,  cited,  on  the  evidence,  39 
78  ;  53  /J.,  659  ;  58  lb.,  305  ;  52  lb.,  596. 
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Waknek,  Chief  Jnatice, 

This  was  a  claim  case,  on  the  trial  of  which  the  jury 
fonnd  the  property  subject  to  the  mortgage  fi-fa-  levied 
thereon.  A  motion  was  made  for  a  new  trial  on  the 
grounds  therein  stated,  which  was  overruled,  and  the  claim- 
ant excepted. 

1.  The  main  qnestion  involved  in  this  case  is,  whether  the 
title  to  the  land  in  controversy  had  been  adjndicated  on  a 
former  trial  in  wliicli  G.  M.  Stokes  was  claimant — nee  59 
Ga.  Rep.,  78,  The  claimant  insists  that  it  was  not  adjndi- 
cated in  that  anit,  becanse  the  title  of  Pace,  the  present 
claimant,  was  not  put  in  iseue  in  that  suit,  but  only  the  title 
of  Stokes,  who  purchased  the  land  from  Pace  pending  the 
rule  nisi  to  foreclose  the  mortgage  against  Gilbert,  the 
mortgagor,  and  that  Pace's  title  is  older  than  tho  date  of  the 
rtile  nisi  to  foreclose  the  mortgage.  It  appears  from  the 
evidence  id  the  record,  that  tho  plaintiffs  introduced  the 
record  of  the  former  suit  finding  the  land  subject,  a  writ  of 
error  tothiscourt.and  the  /"emiWi/Kr  therefrom  to  the  court 
below  affirming  its  judgment  in  the  case,  and,  also,  that  this 
very  title  from  Gilbert  to  Johnson  and  Sutherland,  and 
from  them  to  Pace  (the  present  claimant),  and  from  Pace  to 
Stokee,  for  the  prciniFes,  had  been  passed  upon  in  that  liti- 
gation.    This  is  the  evidence  iu  the  record  as  approved  by 
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2.  Bat,  be  that  as  it  may,  when  the  plaintiffs  showed  that 
Pace  had  conveyed  his  title  to  the  land  to  Stokes,  as  appears 
from  the  brief  of  the  evidence  in  the  record,  tlie  verdict 
was  ri^ht  for  that  reason,  if  not  for  any  other.  There  was 
no  error  in  overruling  claimant's  motion  for  a  new  trial. 

Let  the  judgment  of  the  court  below  be  affirmed. 


ScHLET,  guardian,  vs.  The  Chattahocchee  National  Bank. 

This  court  will  not  control  the  discretion  of  the  presiding  judge  in  the 
grant  of  a  first  new  trial  on  the  ground  that  in  his  judgment  the 
verdict  is  decidedly  against  the  weight  of  the  evidence,  unless  it  ap- 
pears clearly  from  the  record  that  such  discretion  has  been  abused. 

New  trial.  Before  Judge  Kiddoo.  Muscogee  Superior 
Court.     November  Term,  1877. 

Beport  unnecessary. 

Thornton  &  Grimes;  Peabody  &  Brannon,  ^or  plaintiff 
in  error. 

Ingram  &  Johnson  ;  B.  J.  Moses,  for  defendant. 
Jackson,  Justice. 

The  law  of  this  case  was  fully  settled  by  this  court  in  58 
Oa.,  369.  A  new  trial  was  granted  then  purely  upon  an 
error  of  law  in  the  charge  of  the  court,  and  the  judgment 
of  the  court  below  was  reversed  upon  that  ground. 

The  verdict  is  again  for  Mrs.  Schley ;  but  the  judge  who 
presided  on  this  last  trial  being  dissatisfied  therewith,  has 
granted  a  new  trial,  and  it  must  have  been  granted  by  him 
because,  in  his  judgment,  it  was  decidedly  against  the  weight 
of  the  evidence.  The  rule  for  this  court  is,  that  it  will  not 
interfere  in  the  grant  of  a  first  new  trial  upon  this  ground, 
VnlesB  it  be  made  plainly  to  appear  to  us  that  the  presiding 
judge  has  abused  the  discretion  the  law  gives  him.    See 
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54  (?(!.,  61!,  693,  499,  600,494;  55 /J.,  416,  658 ;  50/}., 
83, 249,  398, 453, 468, 563,  and  man;  more.     We  cannot  sa; 
that  he  has  done  bo  in  this  case. 
Judgment  affirmed. 


Pkabsoit  &  Co.  vs.  McDasibl. 

1.  Where  a  witness  testifies  Ibat  from  business  correspODdeDCe  be  ii 
acquainted  with  the  haodwritiag  of  the  writer  of  a  letter  received 
by  due  course  of  mail,  such  testim[>ny  is  enough  to  carry  the  letter 
to  the  jury  as  evidence,  a,aA  the  court  wiis  right  to  admit  it. 

3.  The  verdict  is  sustained  by  the  teatlmoDy. 

Evidence.     New  trial.     Before  Judge  Hilltbb.     Fnltoo 
Superior  Court.    October  Terra,  1877. 

McDaniel  sued  out  an  attaciiment  against  Pearson  &  Co. 
for  the  purchase  money  of  eggs  shipped  by  him  to  them  at 
New  York.  On  the  trial,  the  condition  of  the  eggs  was  a 
disputed  question.  Plaintiff  tendered  in  evidence  a  letter 
from  defendants  acknowledging  the  receipt  of  the  eggs  in 
apparent  good  order;  the  basis  of  its  admission  was  plain— 
tifPs  cvideTiPo  that  hciievcT  ft7i%\  flofpTid-.irils  sign  their  names, 
LJieard  thcin  acknowledge  thia  signiitnro,  but  that  hu  was 
iJ^heir  handwriting  from  previous  businew 
knowledge  tlf 
jiitted,  and  th' 


AUGUST  TERM,  1878.  101 

Loveless  w.  Strickland. 

Jackson,  Justice. 

But  two  points  are  made  in  this  record. 

1.  First,  it  is  said  tliat  the  letters  were  improperly  admit- 
ted. We  think  not.  Proof  was  made  that  from  corres- 
pondence with  the  firm  the  witness  was  acquainted  with  the 
handwriting,  and  that  the  letters  were  theirs,  received  by 
due  course  of  mail.  This  was  enough  to  admit  them.  See 
Code,  §3833  ;  30  Ga.j  476 ;  39  Ga.,  545,  cited  by  defendant 
in  error. 

2.  Secondly,  that  the  verdict  is  contrary  to  the  law  and 
evidence.  We  agree  with  the  presiding  judge  that  it  is  not, 
and  affirm  the  judgment. 

Judgment  affirmed. 


Loveless  vs.  Strickland. 

[WAXsm,  Chief  Justice,  was  providentially  prevented  from  presiding  in  this  case.] 

Where  the  vendee  paid  one-half  the  purchase  money  and  procured  de- 
fendant to  pay  the  other  half,  taking  title  to  himself  and  giving  the 
vendee  bond  for  title  on  being  repaid,  and  the  execution  based  on 
the  judgment  obtained  by  the  defendant  for  the  sum  advanced  is 
levied  on  the  land,  and  an  equitable  claim  is  filed  by  the  wife  of  the 
vendee  setting  up  tha*;  the  portion  of  the  purchase  money  paid  by 
her  husband  was  with  her  money,  and  praying  that  she  have  half 
the  land,  or  that  it  be  sold  and  she  first  repaid : 

Beidf  that  in  the  absence  of  the  charge  of  notice  to  the  defendant,  or  of 
the  insolvency  of  the  vendor,  the  equitable  claim  was  deficient.  The 
case  is  covered  by  that  of  Boyd  vs.  ChappeU,  56  Oa.,  22,    (R.) 

Claim.    Husband  and  wife.    Before  Judge  Bice.     Gwin- 
nett Superior  Court.    March  Term,  1878. 

Reported  in  the  opinion. 

Winn  &  Simmons;  J.  N.  Glenn,  for  plaintiff   in  error, 

died  as  follows  :  Sale  of  wife's  property  void,  Code,  §1783 ; 

M(?a.,  543;  57  /J.,  207.     Claimant  not  bound  to  show 

1  Chit.  PI.,  222,  223.    Equitable  interest  of  claim- 
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ant,  Code,  §§2316,  3082,  3562 ;  30  Oa.,  96 ;  Hill  on  Tras- 
tees, 92;  Code,§3194.  Fonb.  Eq.,  340;  Adam's  Eq  ,  151-3; 
65  (?a.,445;  Code,  §3119;  2  Story's  Eq.  Jnr,  §788-9;  M 
Oa.,  mo  ;  48  /*.,  659-60 ;  1  Briglit  on  Hue.  and  W.,  233-4. 

N.  L.  HnrcHiMB,  for  defendant,  cited  66  Ga.,  22 ;  Code, 


Jackson,  Jnatice. 

Jatnee  W.  Loveless  bonfflit  a  tract  of  land  at  tbe  price  of 
tl,600.00,  payinj;  $750.00  tlierefor,  and  gettinf^  Strickland 
to  pay  the  balance  of  the  purchase  money,  and  to  take  the 
deed  to  the  land  to  secure  him.  Strickland  gave  Lovelcaa 
a  bond  to  make  titles  on  his  paying  him  the  balance  of  the 
purchase  money,  and  on  his  failure  to  pay  recovered  judg- 
ment, made  Loveless  title  under  the  statute,  and  levied  the 
Ji.  fa.  upon  the  land.  Whereupon  Mrs.  Loveless  set  up  an 
eqnitable  claim  to  seven  hundred  and  lifty  dollars'  worth  of 
the  land,  on  the  ground  that  hers  was  the  £750.00  her  hus- 
band had  paid  for  it,  and  prayed  that  she  be  decreed  to  have 
ODe-haif  the  land,  or  that  it  be  sold  and  she  be  tiret  paid  her 
money.  Neither  the  pleadings  nor  the  evidence  offered 
showed  notice  to  Strickland  that  the  money  was  the  sepa- 
rate estate  of  tbe  wife,  nor  was  there  any  allegation  of  the 
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Pollard  «■.  King. 


POLLAKD  V8.  XiNO. 

1.  A  bill  of  exceptions  transmitted  to  this  court  cannot  be  recognized 
as  the  original  bill  of  exceptions,  without  due  authentication  by  the 
clerk  of  the  superior  court,  unless  the  certificate  of  the  clerk  is 
waived  by  counsel  for  the  defendant  in  error.  But,  under  a  liberal 
construction  of  the  act  of  February  26th,  1877,  where  a  transcript  of 
the  record  is  here,  with  an  unauthenticated  bill  of  exceptions,  leave 
may  at  any  time  be  granted  by  this  court  to  withdraw  the  latter,  in 
order  that  the  plaintiff  in  error  may,  if  he  can,  have  it  authenticated 
and  returned  in  time  for  the  case  to  be  heard  before  all  the  cases 
from  the  circuit  to  which  it  belongs  have  been  called  and  disposed 
of.  In  Middlebroo\»  m.  Wilcox^  Oibbs  db  Co.,  58  Oa,,  590,  leave  to 
withdraw  was  refused  ;  but  to  that  case  the  act  of  1877  did  not 
apply,  as  the  writ  of  error  was  sued  out  before  the  passage  of  the 
act,  and  was  therefore  expressly  excepted  from  its  provisions. 
Pamph.  Acts  of  1877,  pp.  95,  96. 

2.  The  bankruptcy  of  a  defendant  is  no  cause  for  not  amending  a  judg- 
ment against  him  rendered  prior  to  the  adjudication. 

8.  A  judgment  complete  and  perfect  in  all  respects  except  in  wanting 
the  signature  of  the  plaintifiF,  or  his  attorney,  is  amendable  by  an 
order  of  the  court  to  supply  the  proper  signature  nunc  pro  tunc.  It 
is  competent  for  the  court,  in  the  exercise  of  its  discretion,  to  grant 
leave  to  amend  after  the  lapse  of  many  years — ten  years  or  more. 

4.  An  order  to  enter  up  judgment  nunc  pro  tune  is  not  an  order  to 
amend  an  Irregular  or  defective  judgment  already  existing.  An 
order  of  the  former  kind  should  not  be  granted  on  an  application 
for  one  of  the  latter  kind. 

5.  An  affidavit  of  illegality  which  alleges  that  "  there  is  no  judgment 
upon  which  said  execution  issued,  and  that  no  judgment  was  ren- 
dered against  deponent  upon  which  to  issue  said  execution,  and  that 
no  judgment  is  now  against  said  deponent  upon  which  said  execu- 
tion could  issue,"  is  not  sustainable  where  the  judgment  is  perfect 
in  every  respect  except  in  the  omission  to  sign  it.  Though,  binder 
•ection  8568  of  the  Code,  it  is  grossly  irregular  to  issue  execution 
upon  a  judgment  entered  up  but  not  signed,  yet,  neither  the  judg- 
ment nor  the  execution  is  to  be  held  void. 

Practice  in  the  Supreme  Court.  Bankrupt.  Judgment. 
Amendment.  Statute  of  Limitations.  Illegality.  Execu- 
tkms.  Before  Judge  Crawford.  Chattahoochee  Superior 
Oonrt    March  Term,  1878. 

.An  execution  in  f ayor  of  King  against  Pollard  was  levied 
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and  illegality  filed  as  set  forth  in  the  5th  head-note.  When 
the  issuo  tliiiB  formed  came  on  for  trial,  plaintifi  petitioned 
the  court,  in  sabstanee,  as  follows : 

At  the  March  term,  1867,  he  commenced  suit  a^inet 
defendant  on  a  note  for  $220.00.  At  the  followinf;  Sep- 
tember term  a  verdict  was  rendered  for  the  plaintiff. 
Within  fonr  days  after  the  adjonrnment  of  said  term,  Mr. 
Raiford,  of  connsel  for  plaintiff,  entered  up  a  formal  judg- 
ment, bnt,  by  inadvertence  or  neglect,  failed  to  sign  the 
same.  ThiB  judgment  was  ntvcr  recorded.  An  exccntion 
was  issued  returnable  to  the  March  term,  1868,  and  levied 
on  certain  lands.  A  claim  thereto  was  tiled  by  John  Pol- 
lard, the  brother  of  defendant.  Upon  the  trial  of  the  claim 
the  property  was  found  subject.  Petitioner,  therefore, 
prays  for  leave  to  amend  by  having  the  judgment  signed 
by  his  attorneys  nunc  jpro  tunc,  and  that  it  may  be  recorded 
upon  the  minutes  as  entered  of  record  on  September  30, 
1867. 

To  this  application  the  following  objections  were  filed  : 

1.  Tltat  no  judgment  was  rendered  in  said  case  as  alleged. 

2.  That  more  than  ten  years  have  elapsed  since  the  rendi- 
tion of  the  verdict  upon  which  it  is  now  sought  to  enter 
judgment. 

3.  Because  defendant  was  dischai^ed  in  bankruptcy  on 
Deceiiil)cr  8,  1ST''. 
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Pollard  V9.  King. 

the  call  of  the  cases  of  the  ciicuit  to  which  it  belonged  was 
conclnded.  Upon  intimation  from  the  court  that  this 
would  be  permitted,  the  defect  was  waived. 

Jamks  Johnson  ;  Joseph  F.  Pou  ;  Caby  J.  Thornton,  for 
plaintiff  in  error,  cited  57  Ga,y  600;  5  /6.,  437;  Bankrupt 
Act  of  1867,  §32. 

p£ABODT  &  Bbaknon  :  H.  BussEY,  for  defendant,  cited 
1  Ga,j  463. 

Blecklsy,  Justice. 

1.  Authentication  of  the  original  bill  of  exceptions  by 

the  certificate  of  the  clerk  is  indispensable,  unless  waived. 

Leave  to   withdraw  for    the  purpose   of    procuring    the 

omitted  authentication  may  be  granted  here  at  any  time, 

on  application,  under  the  act  of  1877,  liberally  construed. 

Selum  in  time  for  hearing  before  the  particular  circuit  is 

gone  through,  will,  of  course,  be  at  the  risk  of  the  plaintiff 

in  error.     The  case  in  58  Ga..  599,  was  not  within  the  act 

of  1877,  being  one  of  the  class  of  cases  expressly  excepted 

in  the  act  itself. 

2.  Bankruptcy  of  a  defendant  in  a  judgment  has  been 
held  to  be  no  cause  for  not  amending  the  judgment — 45 
Oa.,  117. 

3.  The  signature  to  a  judgment  may  be  supplied  by  an 
order  of  the  court  to  sign  nunc  pro  tunc  by  way  of  amend- 
ment. The  want  of  a  proper  signature  is  a  mere  defect, 
and,  under  the  Code,  all  defects  which  are  not  by  statute 
declared  incurable,  or  which  are  not  so  in  their  very  nature, 
may  be  healed  by  aiiiendment.  Compare  54  6ra.,  486  ;  47 
lb.,  92  ;  50  lb,,  208;  57  /J.,  153.  To  say  the  least,  the 
court  has  a  discretion  to  allow  an  amendment  like  the  one 

.now  under  considemtion,  even  after  the  lapse  of  a  lengthy 

iod  of  time.     Ten  years,  or  more  than  ten  years,  will 

bitute  no  insurmountable  obstacle.     Some  old  things 
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HcLann,  adin'r,  tl  al.  nt.  Clvk  <f  at. 

may  nut  be  worth  repairing,  bnt  a  jadgrnent,  if  kept  from 
becoming  dormant,  ongbt  genorall;  to  be  amended  when- 
ever a  defect  in  it  is  discovered.  Age  need  not  exclude  it 
from  the  hospital  in  which  yonnger  patients  of  its  claae 
receive  treatment. 

4.  We  tliink, however,  that  the  exact  order  passed  by  the 
court  was  not  tlie  one  adapted  to  the  case  or  to  the  applica- 
tion. Tlie  application  was  for  an  order  to  sign  the  imper- 
fect or  defective  jadgment  which  had  already  been  entered 
ap.  The  order  was,  not  to  do  that,  bat  to  enter  a  judgment 
nunc  pro  tunc.  The  difference  between  the  two  things  is 
considerable,  and  in  affirming  the  judgment  granting  the 
order,  we  shall  direct  the  terms  of  it  to  be  changed,  both 
for  the  sake  of  conformity  to  the  application  and  to  meet 
the  real  exigencies  of  the  case. 

5.  The  affidavit  of  illegality  was  not  austainable  npon  the 
facts  in  the  record.  The  affidavit  denied  that  there  wasany 
jndgment ;  but  there  icaa  a  judgment— defective  and 
imperfect,  it  is  true,  hot  still  a  jndgment.  It  was  sascepti- 
ble  of  amendment,  and,  therefore,  was  not  a  nnllity.  To 
issne  ah  execution  apon  it,  before  it  was  signed  by  the 
pifuntiff  or  his  counsel,  was  grossly  irregnlar — Code,  §3568. 
Bat  as  the  jndgment  was  not  void,  neither  was  the  execution 
void— Code,  §4,  'S. 

In   affirming   the   judj^iiient,  we   do   go    witli    direction 
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McLaren,  adm^,  ei  al.  vt.  Clark  et  al, 

case  again  after  the  new  parties  have  been  added  by  amendment, 
but  may  proceed  to  trial,  and  allow  the  new  parties  to  adduce  their 
evidence  at  the  trial  in  the  first  instance. 
8.  That  the  auditor  admitted  some  incompetent  testimony,  is  no  valid 
objection  to  the  reading  of  his  report  when  exceptions  to  it  are  on 
trial. 

3.  An  exception  that  the  auditor  heard  incompetent  testimony  must 
allege  that  the  testimony  was  objected  to,  or  it  is  of  no  value. 

4.  "What  it  was  worth  to  clothe  a  young  lady  each  year  for  a  given  pe- 
riod of  time,  was  not  relevant  until  it  appeared  by  whom  or  at  whose- 
ezpense  her  clothing  was  furnished. 

^.  A  mass  of  papers  having,  by  consent,  been  put  in  evidence  in  bulk, 
with  an  agreement  that  such  of  them  might  be  considered  as  the 
judge  (who  was  sitting,  without  a  Jury,  to  determine  facts  as  well 
fts  law)  should  think  competent  evidence,  and  some  having  been 
considered  and  others  not,  and  there  beini;  in  the  record  no  certain 
means  of  distinguishing  between  those  considered  and  those  not 
considered,  the  supreme  court  cannot  pronounce  that  the  findings 
of  the  judge  on  that  branch  of  the  case  were  erroneous. 

^.  The  court  did  not  err  in  recognizing  a  right  to  dower  in  the  widow 
of  Davis  Pace,  and  in  upholding  the  assignment  of  dower,  notwith- 
standing her  delay  to  apply  for  the  assignment,  and  notwithstand- 
ing her  endeavor,  for  a  time,  to  give  effect  to  the  will  of  her  husband, 
and  notwithstanding,  that  to  fully  carry  out  the  scheme  of  the  will 
would  involve  a  sunender  of  dower.  If  by  reason  of  fraud  or  con- 
tract her  dower  estate  is  liable  to  factors  who  made  advances,  or  to 
other  creditors,  thej  can  pursue  it  in  her  hands.  It  is  her  property, 
and  is  not  now  in  court  as  a  fund  to  be  distributed. 

7.  Where  the  widow  is  left  executrix  and  uses  or  acquiesces  in  the  use 
of  the  dower  lands  for  the  benefit  of  the  estate  of  the  testator,  she 
is  not,  in  every  case,  entitled  to  collect  rent.  She  may  waive  any 
right  to  rent  which  she  could  have  asserted,  and  whether  she  has 
waived  it  or  not,  is  a  question  of  fact.  All  the  equitable  circum- 
stances may  be  considered. 
^.  No  error  in  the  allowance  or  rejection  of  claims,  whether  against 
the  estate  of  the  testator  or  in  its  favor,  or  in  ranking  them  for  pay- 
ment, is  sufficiently  apparent  to  justify  a  reversal  of  the  findings  or 
decree  of  the  presiding  judge. 

Eqnity.  Auditor.  Evidence.  Practice  in  the  Supreme 
Oonrt.  Wills.  Dower.  Before  Judge  Kiddoo,  Dough- 
Mj  Snperior  Court.    April  Term,  1877. 

Pace  died  in  1861,  leaving  a  large  estate  of  lands 
to  the  management  and  control  of  his  wife 
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HoLsren.  Bdm'r.  el  al.  vt.  Cluk  tl  at. 

Jnlia  A.  His  will  directed  tliat  the  whole  of  his  estate  be 
kept  together  for  the  benefit  of  his  family  ;  that  his  execu- 
trix invest  the  proceeds,  according  to  her  discretion,  in 
lands,  negroes  and  farm  stock,  reserving  a  sufficient  Btim  for 
the  support  and  education  of  liis  children ;  that  she  should, 
upon  the  arrival  at  foil  age,  or  marriage  of  his  children,  give 
off  to  them  respectively  their  distributive  portions  of  the 
estate,  a[oa  the  baeis  ot  equal  division,  unless  at  sach 
time  she  shall  deem  it  best  to  give  off  a  smaller  por- 
tion ;  that  this  process  of  division  should  continne  until 
the  last  child  shoaM  arrive  at  age  or  marry,  it  being  testa- 
tor's wish  that  only  one  part  should  be  drawn  out  of  his 
estate  when  any  one  child  marries  or  arrives  at  age,  and  the 
residue  kept  together  until  a  second  division,  and  so  on 
until  the  arrival  at  age  or  marriage  of  the  last  child  ;  that 
in  said  division  his  wife  should  participate  equally  with  the 
children. 

He  appointed  his  wife  executrix  and  testamentary  guard- 
ian of  his  children. 

His  wife,  previous  to  her  intermarriage  with  him  in  1853, 
was  the  widow  of  Alatia  Coley,  and  the  mother  of  Eugenia 
Clark  by  that  husband.  Both  mother  and  daughter  were 
possessed  of  some  property  which  came  to  them  from  the 
estate  of  Coley  ;  and  Mrs.  Coley,  now  Mrs.  McLaren,  had 
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McLaren,  adm'r,  eC  al.  v$.  Clark  tt  al. 


Davis  Pace  was  appointed  gnardian  for  the  said  Eugenia, 
by  the  court  of  ordinary  of  Baker  county,  and  he  paid  her 
expenses  for  that  year,  and  made  a  return  of  the  hire  of  the 
negroes  for  the  years  1854,  1855,  1856,  1857,  1858, 1859, 
and  1860,  by  which  it  appears  that  he  was  indebted  to  her 
as  guardian,  $6,629.72,  exchisive  of  interest,  while  the  negro 
hire  of  1861  is  not  returned.  As  he  died  in  the  fall  of  that 
year,  he  wade  no  return  of  the  expenditures  from  that  time 
forward.  After  Pace's  death,  his  wife,  Julia  A.,  qualified 
as  executrix  of  said  estate,  and  took  charge  of  it,  and  man- 
aged it  as  such,  until  her  marriage  with  Peter  McLaren, 
which  occurred  in  the  early  part  of  the  year  1867.  Her 
letters  abating,  Peter  McLaren  was  appointed  administrator, 
and  took  the  estate  of  Pace  into  his  possession  as  such, 
and  made  a  crop  on  it  in  the  years  1867  and  1868. 
Early  in  the  spring  of  1869,  he  was  removed  from  the 
administration  of  the  property,  by  order  of  court,  and  Mrs. 
McLaren  restored  to  the  proper  management  of  the  prop- 
erty by  order  of  the  court  and  a  special  act  of  the  legisla- 
ture, as  trustee  and  executrix  of  the  estate. 

Some  time  in  July,  1861,  Eugenia  intermarried  with  Jesse 
8.  Beall,  who  took  charge  of  her  estate  as  her  husband,  and 
in  1863  was  killed  in  the  army.  His  wife,  Eugenia,  subse- 
quently intermarried  with  C.  M.  Clark.  In  the  latter  part 
of  February,  or  the  first  of  March,  1868,  after  Peter 
McLaren  had  made  one  crop  on  the  plantation  of  Pace,  as 
administrator,  his  wife,  Mrs.  McLaren,  and  Mrs.  Eugenia 
Clark,  filed  separate  bills  in  equity  against  him.  Both 
of  these  bills  asked  an  injunction  against  him,  and 
parties  who  had  the  cotton  crop  of  1867,  belonging  to 
the  estate,  to-wit:  Hardeman  &  Sparks  and  L  C.  Plant, 
to  restrain  them  from  paying  over  the  proceeds  of  the 
sales  of  the  cotton  to  McLaren,  and  asking  an  account 
ai^ainst  the  estate  of  Pace  of  what  each  one  of  them  claimed 
to  have  been  due  them  by  Davis  Pace  in  his  life  time — the 
;iw0OiB  as  his  wife,  the  other  as  his  ward. 

Mrs.  McLaren    claimed    that   Peter  McLaren    was  in- 
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debted  to  Iier  in  the  sum  of  fifteen  or  sixteen  tbonsand 
dollars  for  moneys  that  her  husband  had  received  of  her  io 
his  life-time,  thai,  belonged  to  her  separate  property  under 
her  alleged  settlement.  Mrs.  Eugenia  Clark  claimed  an 
account  of  what  he  had  in  his  hands  as  her  guardian. 

These  bills  were  served  on  McLaren  immediately,  and  on 
the  10th  of  March,  1868,  they  submitted  the  matter,  by 
agreement,  to  Judge  Yason,  for  settlement.  On  the  27th  of 
the  same  month  he  decreed,  in  subetance,  as  follows  : 

That  McLaren  was  indebted  to  the  estate  of  Pace  a 
balance  of  $476.33,  against  which  aaid  e6ta:e  was  dno  him 
certain  items  on  expense  nccount  aggregating  $2,673.79. 

That  the  claim  of  Mrs.  Clark,  fouuded  upon  the  guardi- 
anship of  Pace,  be  allowed  to  the  amount  of  $'22,i2'6.01. 

That  the  claim  of  Mrs.  McLaren,  founded  upon  her  mar- 
riage contract  with  Pace,  be  allowed  against  his  estate,  as 
being  due  by  him  as  trustee,  to  the  amount  of  $18,055.28. 

That  the  two  last  claims  rank  equally  as  trust  debts. 

Mrs.  McLaren  continued  to  manage  the  estate  of  Davis 
Pace  from  186d  to  tlie  filing  of  the  bill  in  this  case.  In 
1869,  Peter  McLaren  bought  up  a  large  amount  of  the 
claims  against  the  estate  of  Pace,  in  the  hands  of  Smith  & 
Strozier  and  Hines  &  Hobbs,  for  which  he  paid  the  sum  of 
fourteen  thousand  dollars  in  cash,  the  claims  amounting,  in 
principal  and  interest,  to  about  thirty  thousand  dollars ;  and 
in  1870,  Mrs.HclAren  turned  over  to  liim,  on  account  of 
these  payments,  one  htndred  and  three  bales  of   cotton, 
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of  Davis  Pace,  for  the  purpose  of  enforcing  the  execution 
which  she  held,  issued  from  the  decree  rendered  by  Judge 
Vason,  in  March,  18(58,  in  which  she  charged  Peter  McLaren 
and  Mrs.  McLaren  with  colluding  and  confederating  together 
in  the  mismanagement  of  the  estate  of  Pace,  wasting  it  in  va- 
rious ways  and  using  the  moneys  for  their  own  purposes,  and  < 
not  paying  the  debts ;  and  alleging  that  there  were  large 
amounts  from   the  estate   in   his  hands ;    and   asked  an 
injunction  against  the  sale  of  the  property,  the  sale  of  the 
corn  crops  of  that  year,  and  the  appointment  of  a  receiver, 
and  an  account  against  Peter  McLaren  and  Julia  A.  McLaren 
ior  every  dollar  of  the  estate  that  went  into  their  hands  ; 
and  that  such  assets  should  be  paid  into  the  hands  of  a 
receiver.     It  also  prayed  general  relief.     It  also  prayed  for 
the  appointment  of  an  auditor  to  hear'  all  claims  against 
8aid  estate,  and  to  have  them  passed  upon  as  to  amounts) 
liens  and  dignities ;  and  to  have  said  property  now  on  hand 
sold,  and  the  proceeds  paid  into  court  and  distributed,  with 
power  to  any  just  creditor  of  said  estate  to  have  the  right 
to  come  in  and  be  made  a  party   plaintiff  to  this  bill,  and 
liave  bis  rights  adjudicated,  and  have  the  estate  wound  up 
and  settled,  discovery  being  waived. 

E.  H.  McLaren,  the  son  of  Peter  McLaren,  was  also  made 
a  party  defendant  to  that  bill — the  bill  alleging  that  Peter 
XcLaren  had  fraudulently  conveyed  his  plantation  to  said 
E.  H.  McLaren ;  and  they  were  both  enjoined  from  the 
Bale  of  the  estate.  The  bill  alleged  that  Peter  McLaren,  as 
8ttch  administrator,  took  possession  of  the  crops  of  cotton 
of  the  estate  in  1867,  1868,  and  1869 — about  nine  hundred 
bales. 

Peter  McLaren  filed  his  answer,  on  the  2d  of  January, 
1874,  very  fully  and  circumstantially  giving  a  detailed  ac- 
count of  all  the  money  he  had  paid  out  for  said  estate,  either 
m  administrator,  or  to  his  wife,  Julia  A.  McLaren,  or  for 
at  her  request,  from  the  16th  of  December,  1866,  up  to 
filing  of  the  answer,  as  also  of  the  cotton  he  had  re- 
and  sold  belonging  to  said  estate,  showing  that  he 
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received  of  the  crops  of  1866,  1867,  and  1868,  six  hnodred 
and  tifty-eeven  bales,  and  not  nine  hundred,  as  stated  in  the 
bill ;  and  one  hundred  and  three  bales  in  1871. 

After  this  bill  was  filed,  say  on  the  lltli  of  December,  1873, 
at  chambers,  Maria  N.  Nelson,  E.  N.  Hudson  and  Albert 
■Bork  were  made  parties  plaintiffs  \>y  order  of  Jnd^  Stozer 
of  that  date. 

Peter  McLaren  was  served  with  this  bill  on  tho  3d  of  No- 
vember, 1873 ;  Mrs.  McLaren,  on  the  let  of  January,  1874  ; 
and  E.  H.  McLaren,  on  the  30th  of  December,  1873.  Mrs. 
McLaren  filed  no  answer.     E.  H.  McLaren  did. 

On  the  10th  of  March,  1874,  the  presiding  judge  of  the 
court  appointed  William  E.  Smith  receiver  and  auditor  in 
tho  case,  who  entered  on  the  discharge  of  his  duties.  Ho, 
after  hearing  the  evidence  at  great  length,  made  his  report, 
in  which  he  reported  a  balance  against  Peter  McLaren  of 
$3,120.29. 

This  report  was  made  at  the  April  term  1876  of  Dough- 
erty enperior  court.  He  reported  iu  favor  of  a  very  large 
number  of  persons  as  having  claims  against  the  estate 
who  were  not  parties  to  the  bill,  bnt  had  come  in  daring 
the  hearing  and  after  the  case  had  been  transferred  to  the 
auditor,  without  any  pleadings  making  them  parties  or 
stating  their  claims,  or  giving  notice  to  anybody  at 
of     wliioh     iM'Pc'ar    in    hU   n-port :    und 


AUGUST  TERM,  1878.  113 

HcLaran,  ■dm'r,  et  ai.  vs.  Clark  €i  al, 

balance  due  her,  up  to  October,  1865,  of  $1,369.00,  and  that 
from  the  receipts  and  disbursements  of  the  estate  from  that 
time  up  to  November,  1866,  there  was  a  balance  due  her  as 
executrix  of  $3,605.84 ;  he  then  charged  her  with  $4,400.00, 
which  she  got  from  Peter  McLaren  before  her  intermarriage 
with  him,  and,  after  this  settlement,  he  found  a  balance  due 
by  her  to  the  estate,  as  executrix,  of  $94.16.  He  allowed  her 
$1,300.00  for  her  extra  compensation,  which  left  a  balance 
due  her  by  the  estate  of  $1,205.84.  He  reported  in  favor 
of  her  claim  against  the  estate  of  Pace,  $15,000.00,  which 
Davis  Pace,  in  his  lifetime,  held  of  her  individual  and  sep- 
arate estate,  without  interest. 

To  this  report,  exceptions  were  filed  by  E.  H.  McLaren^ 
as  administrator  of  Peter  McLaren,  and  as  a  creditor  of  the 
estate ;  by  Mrs.  McLaren,  Mrs.  Clark,  and  other  creditors. 

The  case  thus  made  was  submitted  to  Judge  Kiddoo, 
without  the  intervention  of  a  jury,  and  under  an  agree- 
ment that  all  the  documentary  and  oral  testimony  intro- 
duced before  the  auditor,  should  be  considered  as  in  evi- 
dence. 

When  the  report  was  offered  in  evidence,  it  was  objected 
to  by  McLaren,  administrator,  on  the  ground  that  the  auditor 
had  reported  in  favor  of  other  claims  than  those  before  the 
cojart  at  the  time  of  the  reference.  He  further  moved  that 
the  parties  should  make  up  an  issue  on  each  claim,  and  that 
the  case  be  referred  back  for  report  on  such  issues. 

The  court  overruled  the  objection  and  the  motion,  hold- 
ing that  creditors  might  now  be  made  parties  with  proper 
pleadings,  and  prove  their  respective  claims  by  other  evi- 
dence than  the  report.  To  this  McLaren,  administrator, 
excepted. 

The  said  McLaren  objected  further  to  the  reading  ot  the 
report,  upon  the  ground  that  Davis,  who  testified  before 
the  auditor  in  support  of  the  claim  of  Mrs.  Clark,  to  certain 
h'jUlpinuBions  made  by  Pace  to  him,  was,  at  the  time,  the 
key  of  Pace,  and  had  acquired  such  knowledge  by 
of  this  confidential  relationship.    The  court  over- 
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led  thie  objection  npon  the  ground  that  it  did  not  appear 

have  been  taken  before  tho  auditor. 

In  tlie  conrse  of  the  trial,  oonneel  for  the  estate  of  Pace 
nd  for  McLaren,  administrator,  asked  a  witness  what  it 
/raa  worth  to  clothe  a  young  lady  snch  as  Mrs.  Clark  was, 
per  year)  Connsel  for  the  latter  objected,  and  the  court 
sustained  the  objection  ontil  it  shonld  be  shown  that  Pace 
foriiifihcd  her. 

A  bundle  of  papers  was  snbmitted  by  McXjaren,  admin- 
istrator, aa  showing  payments  by  his  intestate  for  the  estate 
of  Pace.  On  objeolion,  the  conrt  declined  to  receive  them 
in  that  way.  It  was  then  agreed  that  the  conrt  might  take 
the  bundle  and  consider  in  evidence  snch  as  he  deemed  ad- 
m)86ii)lc.  The  judge  certiiies  that  tho  great  majority  of 
these  papers,  not  showing  that  they  had  anything  to  do  with 
Pace's  estate  in  themselves,  were  not  considered. 

It  was  insisted  by  connsel  for  Mcljiren,  administrator, 
that  a  proper  consideration  of  this  testimony  wonld  have 
altcn.'d  the  balance  found  against  his  intestate. 

As  to  tlie  dower  allowed  Mrs.  McLaren,  the  evidence 
showed  that  she  attempted  for  some  time  to  carry  oat  the 
will  of  her  deceased  hnsband  Face,  but  finding  that  impoed- 
ble,  elie  applied  for  dower  to  the  December  term,  1867,  of 
Dougherty  snperior  court.  There  was  no  testimony  to 
show  that  she  had  released  here  right  except  that  implied 

}ier  dower  until  it  was 
of  the 
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bill  of  exceptioDB  he  has  ever  beheld,  without  publishing  a 
separate  volume  devoted  exclusively  to  the  McLaren  case. 

R  F.  Lyon  ;  D.  A.  Vason,  for  McLaren,  administrator. 

Warren  &  Hobbs  ;  C.  B.  Wooten  ;  Strozer  &  Smffh,  for 
Mrs.  Clark. 

Richard  Hobbs  ;  S.  Hall  ;  William  Oliver,  for  N.  &  A. 
F.  Tift,  creditors. 

L.  P.  D.  Warren  ;  C.  B.  Wooten  ;  Strozer  &  Smiih  ; 
R  F.  Lyon  ;  D.  A.  Vason  ;  D.  H.  Pope  ;  Wm.  U.  Gar- 
rard, for  Mrs.  McLaren  ei  al, 

Bleckley,  Justice. 

1.  To  refer  to  an  auditor  is  not  obligatory  upon  the 
court,  but  is  in  its  sound  discretion.  After  there  has  been 
a  reference  and  a  report,  and  new  parties  have  been  added 
by  amendment,  a  second  reference  may  doubtless  be  made, 
but  the  court  is  not  obliged  to  make  it.  The  new  parties 
can  adduce  their  evidence  at  the  trial,  and  both  the  old  and 
the  new  have  a  fair  and  complete  hearing. 

2.  Exceptions  to  the  report  were  being  tried  by  the  judge 
without  a  jury.  Grant  that  the  auditor  had  admitted  illegal 
evidence,  the  mere  reading  of  the  report  would  not  thereby 
be  hindered.  The  report  had  to  be  read  in  order  to  get  at 
the  contents,  so  as  to  determine  the  exceptions. 

3.  One  of  the  exceptions  to  the  report  complained  that 
the  auditor  admitted  certain  illegal  testimony,  but  this  may 
have  been  done  without  objection,  and  if  so,  the  excepting 
parties  would  be  too  late.  Exceptions  which  merely  com- 
plain of  the  illegal  testimony,  without  alleging  that  it  was 
objected  to,  should  not  be  sustained,  for  they  do  not  go  far 
•Dough. 

4w  In  respect  to  the  clothing  of  the  young  lady,  it  seems 
the  presiding  judge  only  kept  out  evidence  as  to  value 
its  relevancy  should  be  made  to  appear. 
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5.  Tery  uiaoj  papers  were  aubraitted  to  the  judge  to 
bnlk  and  went  before  him  by  consent  with  no  determination 
at  that  time  as  to  which  would  be  treated  as  evidence,  and 
which  woald  not.  He  certifies,  in  effect,  that  he  considered 
some  of  them  and  did  not  consider  tlie  rest,  but  how.  to  dis- 
tingnish  the  former  from  the  Utter  we  know  not.  If  we 
andertook  to  say  tliat  this  or  that  particolar  paper  was  con- 
sidered, we  might  be  mistaken  ;  and  there  is  equal  chance 
of  mistake  if  we  ventured  to  say  it  was  not  considered.  In 
order  to  review  findings  on  facts,  it  is  essential  to  know 
what  was  evidence  in  the  case  and  what  was  not. 

6.  The  dower  of  Mrs.  Pace  was  not  cut  of  by  any  statute 
of  limitations,  for  these  statutes  were  suspended.  Neither 
was  it  cut  off  by  her  attempt  to  execute  the  will.  A  widow 
appointed  executrix  is  entitled  to  accept  the  office  of  osec- 
utris  and  act  in  it  without  forfeiting  her  right  to  dower. 
Where  the  will,  in  some  of  its  provisions,  is  inconsistent  with 
dower,  she  ought  to  elect  between  them  in  a  reasonable 
time  under  all  the  circumstances,  bnt  she  may  wait  long 
enongb  to  ascertain  the  actual  condition  of  the  estate,  and 
see  what  wilt  be  the  practical  operation  of  the  will,  in  its 
real  working,  npon  her  interest  as  widow  or  dowager,  A 
will  apparently  unobjectionable  may  torn  ont,  on  fuller 
information  as  to  extrinsic  facts,  and  on  some  trial  of  its 
practical  working,  to  be  anything  but  acceptable.     Gonsid- 

•  iht-  state  of   tiio  tiuio>.  atuj  all  the  . 
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creditors  come  against  it  to  subject  it  as  dower,  she  may  or 
may  not  be  able  to  resist  them. 

7.  Any  use  of  the  dower  lands  for  the  benefit  of  the  estate 
of  the  testator  which  was  either  made  by  the  widow  or  ac- 
quiesced in  by  her.  may  be  treated  as  a  concession  on  her 
part  in  behalf  of  the  estate  under  the  peculiar  circumstances 
surrounding  herself  and  the  property.     She  was  executrix, 
and  undertook  to  execute  the  will.     The  will  did  not  antici- 
pate any  assertion  by  her  of  the  right  of  dower,  and  doubt- 
leee  there  was  a  long  interval  during  which  she  did  not  con- 
template asserting  the  right.     She  went  to  work  to  carry  out 
the  will,  and  it  was  years  before  this  purpose  was  abandoned. 
No  dower  lands  were  laid  off,  and  the  whole  realty  was  used  as 
the  property  of  the  general  estate.     It  was  not  understood 
that  she  as  executrix  was  renting  from  herself  as  widow,  nor 
Was  it  understood  that  McLaren  was    renting  from  her 
whilst  he   represented   the    estate.      There   were   various 
Suitable  circumstances  to  be  considered  in  passing  upon 
her  right  to  claim  rent,  after  she  had  apparently  waived  it. 
There  could  be  a  waiver  implied,  and  in  raising  the  impli- 
cation all  the  surroundings,  so  far  as  they  were  in  evidence, 
might  be  looked  to.     To  deny  her  rent  until  she  had  claimed 
and  secured  dower,  was  not,  in  the  decision  of  such  a  case, 
improper. 

8.  In  the  allowance  or  rejection  of  the  various  claims 
'which  were  before  the  court,  whether  against  the  estate  of 
the  testator  or  in  its  favor,  and  in  ranking  for  payment  such  as 
were  allowed,  the  presiding  judge,  so  far  as  we  can  ascertain 
from  the  record,  committed  no  error  which  calls  for  a  reversal 
of  his  judgment.  Besides  the  labor  which  the  members 
of  this  court  as  a  body  bestowed  on  the  case,  one  of  them  gave 
to  it  special  study  and  examination,  and  kept  it  for  a  very 
long  time  under  consideration.  In  bulk  and  complexity, 
nothing  equal  to  it  can  be  easily  found.  In  fact,  it  is  a 
mparate  science^  and  to  do  it  full  justice  upon  every  detail 

^^fHonld  require  an  opinion  not  less  voluminous  than  the 
»nl  itself.    To  write  such  an  opinion  is  a  task  which  I 
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conid  not  perform  to  my  own  satisfaction,  or  to  that  of  the 
parties  or  their  counsel,  withoat  ceasing  to  participate  in 
the  current  bosineas  of  the  supreme  court. 
Judgment  affirmed. 


PoNCB  et  al.  vs.  Wiley  et  at.,  ex'fs,  et  al. 

1,  The  ordinnry'e  direction  to  compromise  a  dotiilfal  debt  belonging  to 
an  estate  is  worth  nothing  to  the  executor,  unletts  it  appears  ttint  sec- 
tioD  2539  of  the  Code  bna  been  complied  nitb.  One  of  tbc  requisites 
is.  (bat  the  executor,  on  mailing  Lis  reliirnB,  ahnll  malic  oalh  that 
the  aetticmcDt  was  in  good  fiiith,  and  to  the  t>est  interest  of  the  par- 
lies represented. 

3.  Evidence  of  the  market  value  of  Innd  at  private  sale  tends  to  iliua. 
Irate  its  true  value,  and  its  true  value  is  relevant  upon  the  question 
of  what  it  would  probably  bring  at  public  sale  under  legal  process. 

Administrators  and  executors.  Compromise  and  settle- 
ment. Sales.  Evidence.  Before  Judge  Pottle.  Hancock 
Superior  Conrt.     Octobfer  Adjourned  Term,  1877. 

Dimas  R.  Ponce  and  others,  legatees  under  the  will  of 
Dimas  Ponce,  deceased,  filed  their  bill  against  Samuel  H. 
and  William  G.  Wiley,  the  exceutors,  Adolphns  A.  Under- 
wood and  wife,  Charlotte  A,  Underwood,  and  Caroline  S. 
Atwater,  making,  in  brief,  the  following  case  : 

Ponce  died  in  October.  1965.  kaviiiji;  a  will  i 
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growing  more  and  more  dilapidated  and  less  valuable  for 
cnltivation.  Upon  this  petition  the  court  ordered  that  the 
executora  "  have  leave  to  compromise  said  claim  as  in  their 
judgment  will  best  subserve  the  interest  of  said  estate." 
On  the  same  day  thej  sold  and  transferred  the  claim  to 
Charlotte  A.  Underwood  and  Caroline  8.  Atwater  for  and 
in  consideration  of  the  sum  of  $2,000.00.  (The  bill  here 
gives  the  history  of  the  sale  of  the  land  under  an  execution 
^inst  Underwood,  subject  to  the  mortgage,  and  of  the 
oonvejance  of  the  title  by  the  purchaser  at  that  sale  to  Oaro 
lifle  8.  Atwater,  charging  notice,  etc.)  The  executors  have 
only  made  returns  on  July  6th,  1868,  on  June  17th,  1869, 
on  July  4th,  1870,  on  June  17th,  1871,  and  on  July  7th, 
1873.  In  the  last  return  they  admitted  that  they  had  in 
hand  $724.00  belonging  to  the  estate.  The  above  described 
disposition  of  the  notes  and  mortgage  was  not  a  compro- 
mise thereof,  but  a  sale.  All  of  the  defendants  are  insol- 
vent except  Oaroline  8.  Atwater.  They  pray  an  account- 
ing with  the  executors,  the  cancellation  of  the  transfer  of  the 
notes  and  mortgage,  and  an  account  from  the  transferees 
of  any  sums  of  money  which  they  may  have  derived  from 
8nch  transfer,  etc. 

The  answers  did  not  materially  vary  the  case  made  by 
the  bill,  except  by  a  denial  of  the  value  of  the  notes  and 
niortgage  as  therein  charged,  and  by  the  assertion  that  the 
<^mpromise  made  was  for  the  best  interest  of  the  estate. 
The  defendants  insisted  that  the  disposition  of  the  claim  in 
controversy  was,  in  fact,  a  compromise. 

The  issues  presented,  as  passed  upon  by  this  court,  may 
be  narrowed  to  two :  1st.  Whether  the  claim  had  been 
compromised  as  provided  by  §2539  of  the  Code?  2nd. 
What  the  land  covered  by  the  mortgage  was  worth? 

On  the  first  proposition,  the  testimony  failed  to  disclose 
that  the  executors  had  made  oath  that  the  settlement  was 
Mide  in  good  faith,  and  was  for  the  best  interest  of  the 
On  the  second,  the  evidence  was  conflicting.     The 
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conrt  excluded  all  testimoiij  as  to  the  value  of  lands  at 
private  salo  at  any  time. 

Upon  the  first  propoeition  the  conrt  charged  as  follows: 
"  Though  the  order  allows  a  compromise  to  be  made,  it  does 
not  allow  any  compromise.  Yon  must  be  satisfied  that  it 
was  a  judicious  one,  and  such  asa  prudent  man  would  make 
in  his  own  affairs.  Administrators  and  executors  are  re- 
quired to  nse  the  utmost  diligence  in  the  management  of 
estates.  They  are  required  to  sue  claims  in  their  hands, 
and  if  anything  is  lost  by  their  negligence  they  are  respon- 
sible. I  read  to  you  section  2536  of  the  Code.  You  may 
consider  the  time  when  these  notes  matured  in  determining 
the  amount  of  diligence  which  ought  to  have  been  used. 
As  they  did  not  sue,  if  anjtliing  was  lost  to  the  estate  by  that 
failure,  they  are  responsible  for  that  loss.  If  that  compro- 
mise was  all  that  could  have  been  got,  if  it  was  a  compro- 
mise, they  are  not  responeible.  If  it  was  a  sale  of  the 
securities,  then  the  sale  was  without  authority  of  law,  bat 
in  that  case  if  you  think  they  got  all  it  was  possible  to  have 
got  on  them,  then  they  are  not  responsible." 

The  jnry  found  for  the  defendants  except  as  to  the  fund 
still  in  the  hands  of  the  executors,  about  which  there  was  no 
controversy. 

The  complainants  moved  for  a  new  trial  upon  numerous 
lids,  bill 
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What  the  requests  were,  thus  qualified,  it  is  not  necessary 
to  set  forth,  as  the  first  head-note  disposes  of  the  whole 
nnatter  without  passing  upon  the  numerous  principles  in- 
"v-olved. 

The  motion  was  overruled,  and  complainants  excepted. 

James  A.  Harlby,  by  brief,  for  plaintiffs  in  error :  As 
to  private  sale  by  executors.  Code,  §§2448,  2555,  2558. 
Opinion  on  evidence  intimated.  Code,  §3248  ;  58  Oa.,  49  ; 
5 1  /J.,  128 ;  42  lb.,  53* ;  55  lb.,  288 ;  50  lb.,  157 ;  11  /J., 
637 ;  66  lb.,  365,  503,  527 ;  39  lb.,  597.  Order  of  ordinary 
invidid,  Code,  §§2538,  2539.  Charge  not  warranted  by  evi- 
dence, 58  Ga.,  595  ;  50  Id.,  203  ;  51  lb.,  250, 289  ;  52  /J., 
632  ;  48  lb.,  44;  57  lb.,  81.     Sale  of  secunties  illegal,  40 

&a.,  363,  410 ;  46  lb.,  34.  Charge  excludes  part  of  evi- 
dence, 50  Ga.,  251.     Conclusion  of  witness  inadmissible,  55 

<?a.,  470 ;  58  /&.,  109. 

C.  W.  DuBosE,  for  defendants :    Complainants  do  not 
offer  to  refund,  Code,  §§2537,  2539. 

Bleckley,  Justice. 

In  a  certificate  appended  to  the  motion  for  a  new  trial, 

the  judge  certifies  that  "  Both  counsel  did  agree  that  the 

only  question  for  the  jniy  was  the  settlement  or  compro- 

ffiiee  of  1869."     That  being  the  only  question  actually  tried, 

^e  can  pronounce  with  certainty  that  the  verdict  upon  it 

should  have  been  in  favor  of  the  complainants  and  against 

the  executors,  for  there  was  no  evidence  that,  in  making 

^eir  returns,  the  executors  or  either  of  them  had  made 

oath  that  the  settlement  was  in  good  faith,  and  to  the  best 

interest  of  the  parties  represented.     Section  2539  of  the 

Oode  is  as  follows :  "  Gnardians,  administrators,  executors, 

Mid  all  other  persons  acting  in  a  fiduciary  capacity,  are 

Mhorized  to  compromise  all  doubtful  debts  belonging  to 

AA  CBtates,  where  such  settlement  will  advance  the  inter- 

of  those  represented.     All  persons  acting  under  the 
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proviaionB  of  this  BectJoo,  on  liiaking  their  returns,  ahall 
make  oath  that  the  settlementa  thas  made  were  in  good 
faith,  and  to  the  best  interests  of  the  parties  tbna  repre- 
sented :  Provided  the  ordinary  first  make  an  order  direct- 
ing such  compromise."  This  section  is  applicable  to  the 
one  subject  of  doubtful  debts,  and  is  the  section  directly  in 
point  here.  Under  it,  to  obtain  an  order,  agree  npon  terms 
and  execute  the  agreement,  will  not  consummate  the  matter. 
On  making  a  retnrn  of  the  transaction  to  the  ordinary,  the 
prescribed  oath  must  be  taken,  and  then,  bnt  not  till  then, 
will  the  compromise  be  available  to  the  esecntors  or  other 
trustees  concerned,  aaj^rima  faeie  binding  upon  legatees  or 
beneficiaries.  The  oath,  of  course,  is  to  be  annexed  to 
the  return  and  filed  with  it.  There  might  as  well  be  no 
order  for  the  compromise,  as  for  there  to  be  no  return  and 
oath  after  due  time  has  elapsed  for  making  the  return,-^ 
which  time  is  doubtless  the  same  as  that  for  making  return 
of  the  other  transactions  of  the  given  year,  if  the  executors 
or  other  trustees  concerned,  chose  to  take  that  much  time. 
It  would  always  be  safest,  however,  for  fear  of  accidents,  to 
return  a  compromise  as  soon  as  it  is  made,  supporting  the 
return  with  the  required  oath.  In  this  case  the  return  was 
early  enough,  bnt  the  oath  annexed  to  it  was  sot  the  one  pre- 
scribed, being  only  "  that  the  compromise  of  the  claim  on 
A.  A.  Underwood  for  iHjOOO.OO  was  made  under  order  of  the 
court  of  ordinary  of  said  county,  and  at  a  regular  term  held 
the  first  Monday  in  April  1869."     So  much  of  the  charge 
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of  the  case  as  a  defense,  most  of  the  points  made  in  the 
record  are  thereby  disposed  of.  What  remains  for  trial  is 
the  question,  what  the  notes  and  mortgage  would  have  been 
worth  to  the  complainants,  had  the  executors  committed  no 
illegal  act  of  commission  or  omission  concerning  them  ?  As 
the  execntors  did  not  pursue  the  law  of  compromise,  they 
should  be  held  to  the  law  of  administration.  They  had 
i^ts  and  must  legally  account  for  them.  Upon  the  ques- 
tion of  their  value,  the  value  of  the  land  on  which  there 
waa  a  mortgage  lien  to  secure  them  is  matter  for  inquiry. 

2.  In  investigating  the  value  of  land  as  a  mortgage  secu- 
rity, its  true  value  is  some  token  of  what  it  might  sell  for 
»t  public  outcry ;  and  it  is  difficult  to  arrive  at  the  true 
value  of  anything  without  considering  what  it  could  proba- 
bly be  sold  for  at  private  sale.  While  the  purchaser  at  a 
mortgage  sale  would  buy  publicly,  he  might  buy  for  the 
express  purpose  of  selling  privately,  and  the  amount  of  his 
bid  might  be  much  influenced  by  what  the  property  would 
bring  at  private  sale.  The  market  value  of  land  at  private 
8jJe  is  thus  relevant  evidence,  even  where,  as  in  the  case  of 
a  mortgage,  the  sale  must  be  public.  It  operates  as  indirect 
evidence  of  what  a  public  sale  might  produce.  Of  course, 
opinions  of  witnesses  going  directly  to  value  at  public  sale, 
are  also  admissible;  as  are  their  estimates  of  the  difference 
between  what  could  be  realized  at  the  one  kind  of  sale  as 
compared  with  the  other. 

Judgment  reversed. 


Jordan  vs.  Ticknok  et  al. 

[Jagkiov,  Justice,  having  been  of  conn«el  in  this  case,  did  not  preside.    Judge  Hall 
of  the  Flint  circuit,  was  designated  by  the  governor  to  preside  in  his  place.] 

!•  Where  suit  is  brought  against  the  security  on  an  administrator's 

bond  by  four  plaintiffs,  alleging,  as  a  breach  of  the  bond,  the  mis- 

■  conduct  of  the  administrator  which  occurred  prior  to  June  Ist,  1865, 

^^vU:  in  1852,  and  where  the  person  whose  interest  is  sued  for  by 

of  the  plaintiffs  attained  his  majority  in  1867,  and  failed  to 
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bring  suit  on  or  before  the  Isl  day  of  Jaauftry  1870,  and  the 
plaiDtiSs  claiming  bis  mteresl  briog  suit  in  April,  1874,  their 
of  action  is  barred  by  tbe  flftli  section  of  the  act  uf  March  16ib, 

3.  The  act  of  1869  gave  nine  montbii  nod  fifteen  daya  ia  which  to 
suit  in  tbe  claases  of  caaea  menliooed  in  tbat  act,  and  aection  21 
tbe  Code  (not  repealed  by  thisnct)  giree  to  a  person  under  disa 
tbe  aame  time  lo  sue  after  tbe  removal  of  the  disability  tha 
given  by  tbe  act  of  186Q  to  other  pcraona  ;  and  where  the 
plaintiff  was  a  minor  up  to  Jnounry,  1870,  but  failed  to  brin 
until  April,  1874,  when  more  than  nine  months  and  flfte«ndaj 
elapsed  after  she  attained  her  majority,  she  la  barred  by  tbe 
section  of  tbe  act  of  March  Kith,  1869. 

8.  The  declaration  in  Ihia  case  seta  out  plainly  and  distinctly  a 
of  action,  and  tbe  fact  tbut  tbe  pk'nder  gave  to  the  action  a  t 
name  technically,  is  no  grouwd  of  demurrer. 

Blecelev,  J.,  concurred  specially. 

Statute  of  limitations.  Minors.  Practice  in  the  Sup 
Conrt.  Before  Judge  Cbisp.  Sumter  Superior  C 
April  Adjourned  Term,  1878. 

Reported  in  the  opinion. 

R.  F.  Lyon,  for  plaintiff  in  error,  argned  that  infante 
as  much  within  the  operation  of  the  act  of  March  16,  ] 
ae  other  persons ;  45  Oa.,  478,  and  57  lb.,  469,  not  auth 
on  question.  See  Code,  §§1812,  1816,  1819  ;  44  Ga., 
Courts  cannot  engraft  exceptions,  Ang.  on  Lim.,  §§23, 
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Hall,  Justice. 

Band  A.  Ticknor,  Sidny  J.  Ticknor,  Jennie  Ticknor, 
and  James  Henry  and  Mary  J.  Ticknor,  the  two  last  named 
being  minors  and  sning  by  their  next  friend,  Jennie  Tick- 
nor, brought  suit  in  Sumter  superior  court  at  the  April 
terra,  1874,  against  John  W.  Jordan. 

The  declaration  alleges  that  George  C.  Ticknor  died  in 
the  year  1852;  that  David  A.  and  Sidny  J.  Ticknor  are 
the  son  and  daughter  of  the  said  George  C. ;  that  Jennie 
Ticknor  is  the  widow,  and  James  Henry  and  Mary  J.  Tick- 
nor are  the  children  of  George  M  Ticknor,  who  was  the 
8on  of  George  C.  Ticknor,  and  now  deceased  ;  that  David 
A.  Ticknor  attained  his  majority  in  the  year  1864^,  and 
(^orge  M.  Ticknor  attained  his  majority  in  1867,  and  Sid- 
nj  J.  Ticknor  attained  her  majority  in  January,  1870  ;  that 
Matthew  E.  Williams  applied  for  and  obtained  letters  of 
administration  on  the  estate  of  said  George  C.  in  November, 
1852,  and  gave  as  security  on  his  bond  as  administrator 
Jesse  W.  Davis  and  John  W.  Jordan. 

The  breach  alleged  is,  that  Matthew  E.  William?,  the  ad- 
Diinistrator,  took  possession  of  all  the  property  of  the  estate 
of  George  0.  Ticknor  in  the  year  1852,  and  wasted,  de- 
stroyed and  converted  to  his  own  use  the  whole  of  said 
^tate,  of  all  of  which  the  plaintiffs  received  nothing. 

The  defendant  demurred  to  the  declaration  on  the  follow- 
ing grounds : 

1.  The  declaration  shows  on  its  face  the  plaintiffs  were 
barred  by  the  limitation  act  of  March  16,  1869. 

2.  The  declaration  is  in  assumpsit  when  it  should  be  in 
debt. 

Defendant  also  pleaded  not  indebted  and  the  statute  of 

fimitations. 

The  court  overruled  the  demurrer  on  both  grounds.     The 

went  to  trial,  the  jury  returned  a  verdict  against  David 

Ticknor,  and  in  favor  of  the  other  plaintiffs  against  Jor- 


1 
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Defendant  moved  for  a  new  trial  on  the  gronnd  that  t\ 
court  overruled  lii8  demurrer  to  plaintiffs'  declaration,  ac 
on  Bevcral  other  grounds  in  which  variouB  niHn^  of  tl 
court,  charges  given  and  refusals  to  charge,  are  complainc 
of. 

The  motion  for  new  trial  was  overrnled  by  the  ooart. 

1.  The  view  we  take  of  this  case  renders  unnecessai 
notice  of  but  two  gronnds  of  the  motion  for  new  trial- 
the  two  first  grounds.  In  these,  complaint  is  made  that  tt 
court  erred  in  overruling  the  demurrer  of  defendant  I 
plaintiffs'  declaration.  The  tiret  ground  of  the  demnrrer 
that  plaintiffs'  right  of  action  ie  barred  by  the  act  of  Marc 
16th,  1869.  The  fifth  section  of  this  act  was  relied  on  I 
the  defendant  in  support  of  the  demurrer.  The  fifth  sec 
tion  l&  as  follows : 

"Section  5.  And  be  it  further  enacted.  That  all  actior 
against  executors,  administrators,  guardians  or  trustee 
which  accrued  prior  to  the  Ist  of  June,  1865,  or  which  ai 
predicated  upon  any  alleged  neglect  or  niiacouduct  of  an 
such  executors,  administrators,  gnardians,  or  trustees  in  tfa 
investment  of  trust  funds  in  currency,  bonds,  or  the  liki 
without  an  order  of  court  or  other  sufficient  authority ;  o 
in  the  management  of  any  trnst  estate,  which  occurred  prio 
to  1st  of  June,  1865;  or  when  the  mismanagement,  or  it 
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effort  is  to  hold  them  responsible  for  their  acts  that  occnr- 
red  prior  to  June  Ist,  1865,  withont  any  reference  whatever 
to  the  age  of  the  person  tliat  may  complain  of  snch 
acts.  It  provides  that  "  wlien  the  miemanagement  or  iit- 
veetment  oceorred,  or  was  made  prior  to  that  date,  (mean- 
ing Jane  let,  1865)  suit  shall  be  brought  [by]  Ist  January, 
1870,  and  not  after,  and  the  right  of  action  shall  be  forever 
barred,  if  not  brought  within  that  time." 

The  declaration  in  this  case  alleges  a  breach  of  the  bond 
of-  Williams  in  this:  that  he,  in  the  year  1852,  wasted  and 
converted  to  his  own  use  the  whole  of  the  estate  of  George 
C.  Ticknor.  The  mismanagement  of  the  administrator 
complained  of  occnrred  prior  to  June  1st,  1865,  and  the 
eaie  made  by  the  declaration  comes  clearly  within  the  fifth 
section  of  the  act  of  1869.  George  M.  Ticknor  attained 
bii  majority  in  the  year  1867.  At  that  date  he  was  allowed 
b;  the  limitation  laws  of  this  state  ten  years  in  which  to 
uieoD  this  bond  for  any  breach,  but  the  act  of  1869  made 
■  new  limitation  law  for  certain  breaches  of  the  bond,  to- 
wit:  When  the  breach  consists  of  an  act  of  the  adminis- 
trator done  prior  to  June  Ist,  1865.  George  M.  Ticknor 
"u  at)  adult  at  the  date  of  this  act,  and  it  was  notice  to 
till!  tliit  the  limitation  law  was  changed  thereby,  as  to  suits 
for  the  ''  mismanagement"  of  an  administrator  which  oc- 
cnrred prior  to  June  Ist,  1865. 

The  declaration  filed  in  1874,  avers  the  death  of  George 

H.  Ticknor,  but  docs  not  state  the  date  of  his  death,  nor 

does  it  aver  that  for  any  reason  he  was  prevented  from 

■  Bing  daring  his  life.     In  the  absence  of  such  averments, 

k  *G  tciil  prcsnme  he  was  in  life  during  the  time  allowed  for 

Ainit  of  this  kind  by  the  act  of  1869,  to-wit :  nine  months 

d  fifteen  days  from  date  of  its  passage,  and  we  will  pre- 

Bne  ttiat  during  that  time  there  was  no  legal  obstacle  in 

It  wa/ of  his  suing.    He  did  not  commence  suit  within 

It  time,  and  we  hold  that  his  failure  to  do  so  barred  his 

Bt  to  recover  of  Jordan  for  any  mismanagement  of  Wil- 

I  th*t  occnrred  prior  to  Jane,  Ist,  1865.    Jennie  Tick- 
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nor,  the  widow,  and  James  Henry  and  Mary  J.  Tickao 
the  children  of  George  M.  Tioknor,  bring  this  suit  1 
recover  his  interest  in  the  estate  of  his  father,  George  ( 
Ticknor,  and  for  that  reason  we  have  treated  this  brancli  < 
the  cose  88  thongh  he  were  a  part;  plaintiff. 

The  breach  of  the  bond  is  laid  prior  to  June  Ist,  186£ 
the  right  of  George  M.  Ticknor  to  sue  for  sucli  breach  w: 
barred  by  the  act  of  1869,  and  as  Jennie  Ticknor,  his  wido\ 
and  James  Henry  and  Mary  J.  Ticknor,  his  children,  si 
as  his  heirs  at  law — for  his  interest — for  a  breach  of  tl 
bond  that  occurred  prior  to  June  Ist,  1865,  they  are  lik 
wise  barred, 

%  The  declaration  avers  that  Sidny  J.  Ticknor  attainc 
her  majority  in  January,  1870,  and  it  is  insisted  that  as  s! 
was  a  minor  at  the  date  of  the  act  of  March  16th,  1869,  hi 
right  to  maintain  this  action  is  not  controlled  by  that  at 
As  before  remarked,  the  act  of  March  16th,  1869,  made 
new  limitation  law  for  this  class  of  cases,  that  is,  where  tl 
mismnnngement  of  an  administrator  is  the  breach  of  tl 
bond  alleged,  and  where  that  mismanagement  occurred  pri 
to  June  Ist,  1865. 

Although  the  act  of  1869  made  a  new  limitation  law  f 
this  class  of  cases,  yet  it  did  not  repeal  section  2926  of  tl 
Code,  which  prescribes  the  manner  of  compnting  tit 
apiiiist  persons  disabled  to  sut;.     That  section  is  aa  follow 


AUGUST  TERM,  1878. 


Jofdan  ■>.  Tlckn« 


son  under  any  disability  to  bug  at  that  date  was  entitled 
after  the  removal  of  Bach  disability,  to  nine  months  and  fif- 
teen days  in  which  to  bring  such  suit.  Applying  this  mle 
of  constraction  to  the  case  of  Sidny  J.  Tieknor,  we  hold 
that  as  she  was  a  minor  on  the  16th  day  of  March,  1869, 
and  did  not  attain  her  majority  until  January,  1870,  she 
'was  entitled  to  nine  months  and  fifteen  days,  from  the  last 
named  date  within  which  to  bring  this  snit,  and  no  longer. 
She  failed  to  commence  her  suit  within  that  time — did  not 
commence  it  until  more  than  four  years  from  that  date  had 
expired — and  we  hold  her  right  of  action  as  set  out  in  the 
declaration  is  barred  by  tlie  act  of  1869. 

The  cases  of  Sohbs  V9.  Cody,  45  Ga.,  478,  and  Zaks,  trustee, 
va.  ffardee  et  al.,  57  Ga.  459,  do  not  apply  to  this  case.  The 
case  of  Sobba  vs.  Cody  was  a  suit  by  a  ward  against  her 
gn&rdian  for  a  settlement  after  she  attained  her  majority. 
She  attained  her  majority  in  1S69,  and  brought  snit  against 
her  guardian  for  settlement  of  her  estate  as  it  then  was  in 
Ms  bands,  and  not  for  an  alleged  mismanagement  of  the 
guardian  that  occurred  prior  to  June  1,  1865.  The  case  of 
lah,  trustee,  vs.  Hardee  et  al.  was  a  bill  filed  by  the  cestui 
fit  trust  of  Lake,  calling  upon  him  for  an  account  and  set- 
tlement of  the  trust  estate  that  went  into  his  handif,  but 
there  was  no  effort  made  to  make  Lake  liable  for  any  par- 
^ularact  of  mismanagement  by  htm  which  occurred  prior 
toJnne  1,1865. 

Id  the  case  before  the  court,  the  breach  of  the  bond  is 
Slid  prior  to  Jnne  1,  1865,  which  is  not  true  of  either  of 
theotlier  cases,  and  this  is  the  distinction  between  this  and 
tile  other  cases.  We  therefore  hold  that  the  court  commit- 
ted erjx)r  in  overruling  the  first  ground  of  the  demurrer. 
ThesecondgroDndof  demurrer  is  that  plaintiffs  brougiit 
:  action  of  assnmpsit  to  recover  for  a  breach  of  the  bond 
Williams  instead  of  debt.  We  find  plaintiffs'  cause  of 
in  plainly  and  distinctly  set  out  in  the  declaration,  and 
immaterial  as  to  the  name  given  the  action  by  the 
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pleader.    The  conrt  properly  oTerrnled  this  ground  of  the 
demurrer. 

Judgment  revereed. 

Bleckley,  Justice,  conciirring. 

If,  in  a  Buit  brought  after  January  1,  1870,  the  breach  of 
an  adminiBtrator's  bond  be  laid  in  the  declaration  prior  to 
June  1,  1865,  infancy  iB  no  reply  to  the  etatate  of  limita- 
tions unleas  the  enit  was  brought  within  nine  months  and 
fifteen  days  after  the  disability  ceased;  but  if  the  breach 
be  luid  after  June  1,  1865,  the  limitation  act  of  1869  doea 
not  apply  to  the  face  of  the  declaration. 


DoDBON  &  Pavnb  vs.  McCaclev, 

I.  Tbougb  for  a  lort  wbicli  arnnunls  to  t,  fclonj  do  action  can  be  tn^n- 
talned  to  redress  the  privnle  injurj  without  at  the  same  time  or  pre- 
Tiouely  proaecuiing  for  the  act  as  a  public  offense,  unless  a  sufSclent 
excuse  is  fbown  for  tbe  omiKsioD  to  prosecute,  yet,  the  wrong  doer 
may  lawfully  coiilraci  with  tbe  iujured  pnrty  to  pny  a.  given  amount 
by  way  of  compeosalioD  for  the  private  injury,  and  tbe  breach  of 
such  contract  will  be  a  cause  of  action  whether  a  prosecution  has 
been  commenced  or  not,  provided  the  »^ttlemetit  was  confined 
strictly  to  the  claim  for  damages,  and  no  attempt  was  made  to  satisfy 
the  public  offense,  or  to  suppress  a  prosecution  therefor. 

inir  in  piiini  futlh  til  iii-=ii(ui''  a  civil  action  for  dat 
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3.  It  was  not  competent  evidence  for  the  defendant  that  he  had  heard 
hefore  the  compromise  that  the  widow's  friends  had  made  certain 
threats  against  his  life  and  property,  there  being  no  evidence  that 
the  widow  incited  the  threats,  or  that  she  or  her  counsel  knew  of 
them  or  had  ever  heard  of  them. 

Torts,  Contracts.  Compromise  and  settlement.  Con- 
sideration. Evidence.  Before  Judge  McCutchen.  Whit- 
field Superior  Court.    April  Term,  1878. 

Dodson  &  Payne  brought  suit  in  the  justice  court  of  the 
1049th  dist.,  G.  M.,  on  a  note  made  by  McCauley  on  March 
24th,  1869,  due  by  the  25th  of  the  next  ensuing  December, 
for  $75.00,  payable  to  plaintiffs  or  bearer,  "  for  professional 
services  rendered  by  them."  Judgment  was  rendered  for 
the  plaintiff  and  defendant  appealed. 

The  defendant  pleaded  as  follows  : 

1.  The  note  was  obtained  by  fraudulent  representations 
made  by  Payne,  who  told  defendant  that  certain  persons 
would  swear  things  which  might  give  him  trouble,  and 
under  these  fraudulent  representations  the  defendant  gave 
the  note.     Therefore  the  note  is  without  consideration. 

2.  There  was  no  consideration  for  the  note. 

3.  The  consideration  was  illegal  and  void,  in  this,  that  one 
Street  Camp  had  been  killed,  and  his  widow,  Julia,  alleged 
that  defendant  was  a  party  to  such  killing,  threatened  to 
have  defendant  indicted,  asserted  that  the  homicide  was  a 
felony,  and  also  threatened  an  action  for  damages.  In  order 
to  prevent  any  prosecution  for  the  alleged  felony  (defend« 
ant  not  being  to  blame  in  the  matter),  as  well  as  to  settle 
any  claim  for  damages,  defendant  gave  the  note  sued  on  as 
a  part  of  the  settlement,  the  understanding  being  that  there 
was  to  be  no  prosecution,  and  but  for  such  understanding 
the  note  would  not  have  been  given. 

The  evidence  for  the  plaintiff,  and  it  preponderated,  was 
that  the  settlement  was  of  the  proposed  action  for  damages ; 
Ifaat  plaintiffs  were  the  attorneys  of  Mrs.  Camp,  were  only 

iplojed  to  bring  the  civil  suit,  and  had  no  authority  from 
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her  either  to  institute  a  prosecntion  or  to  settle  the  same  ; 
that  all  of  this  was  distinctly  understood  by  defendant  at 
the  time  the  settlement  was  perfected  ;  that  the  note  sued 
on  was  given  to  plaintiffs  to  cover  their  fee  for  professional 
services  rendered  in  the  matter. 

Defendant's  testimony  was  substantially  to  the  effect  set 
forth  in  the  pleas.  • 

The  jury  found  for  the  plaintiffs.  The  defendant  moved 
for  a  new  trial  upon  the  following,  among  other  grounds : 

1.  Because  the  court  refused  to  charge  as  follows  :  "  If 
no  prosecution  was  intended  or  instituted,  and  no  such  pros- 
ecution has  been  instituted,  the  settlement  will  not  be  up- 
held, according  to  the  provisions  of  the  Code,  §3055,  which 
defendant  insists  controls  this  case." 

2.  Because  the  court  charged  as  follows :  "  A  widow 
may  maintain  a  civil  suit  for  damages  for  the  homicide  of 
her  husband,  but  she  cannot  maintain  such  suit  without  first 
prosecuting  the  accused  for  the  criminal  offense,  or  without 
prosecuting  him  simultaneously  with  the  civil  suit  for  dam- 
ages; yet,  if  Mrs.  Camp  bona  fide  intended  to  commence  a 
civil  suit  for  damages  against  defendant  for  the  homicide  of 
her  husband,  and  had  employed  lawyers  to  institute  such 
civil  suit,  she  had  the  right  to  settle  with  defendant  such 
damage  controversy,  provided  nothing  more  than  her  civil 
claim  for  damages  was  in  fact  included,  or  intended  to  be 
included,  in  such  settlement.  It  is  for  the  jury  to  find 
from  the  evidence,  what  such  settlement  embraced,  or  was 
intended  to  embrace.  If  the  whole,  or  any  part,  of  the  con- 
sideration of  the  note  was  for  the  settlement  of  the  criminal 
offense,  or  to  suppress  or  prevent  a  criminal  prosecution 
against  defendant,  then  the  whole  note  would  be  void,  and 
plaintiffs  cannot  recover.  But  if  such  illegal  consideration 
did  not  enter  into  the  settlement,  and  formed  no  part  of  it, 
and  if  the  consideration  of  the  note  was  solely  for  the  dam- 
ages which  the  law  allows  to  the  widow  in  such  cases,  then 
the  note  would  not  be  void,  though  no  criminal  prosecution 
had  in  fact  been  commenced  against  defendant." 
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3.  Becaase  the  court  exclnded  the  following  evidence  of 
defendant :  ^'  He  had  heard  that  he  had  been  threatened 
by  Mrs.  Caoip^a  friends  that  they  intended  to  kill  him  and 
bnrn  his  house,  and  indict  him." 

The  conrt  ordered  a  new  trial,  and  plaintiffs  excepted. 

Shumate  &  Williamson  ;  W.  H.  Paynb,  for  plaintiffs  in 
error. 

Dawson  A.  Walkbb,  for  defendant,  cited  37  Ga.,  557; 
Code,  §§2970,  3054,  8055;  5  Oa,,  411 ;  9  lb,,  555  ;  15  lb , 
351;  16  /J.,  ?03  ;  4  Black.  Com.,  6  ;  31)  Ga,,  89  ;  54  /J., 
S05;  Code,  §2750 ;  Story  on  Con.,  546 ;  Code,  p054;  Rev. 
Code,  §§4609,  4610,  3771 ;  36  Ga.,  611. 

BxBCKLKY,  Justice. 

1.  This  action  was  not  for  a  tort  but  for  the  breach  of  an 
Express  contract.    The  duty  of  prosecuting  for  the  homi- 
cide of  Camp  had  nothing  to  do  with  it,  though  the  alleged 
stipulation  not  to  prosecute  had  much  to  do  with  it.     The 
duty  of  prosecuting  is  enjoined  where  the  action  is  for  the 
injury — the  tort  embraced  in  the  felony.   Code  §2970.  But 
&f ter  the  felon  has  liquidated  the  damages  and  given  his 
promissory  note  for  them,  his  liability  rests  upon  the  law 
of  contract ;  and  surely  there  is  no  rule  which  requires  any- 
body to  prosecute  anybody  in  order  to  recover  on  a  contract. 
The  legality  of  the  contract,  if  controverted,  is  essential  to 
a  recovery ;  and  in  this  case  the  true  controversy  is  on  that 
qnestion,  and  not  on  the  duty  to  prosecute  for  the  homicide 
of  Camp.     The  notes  given  to  Mrs.  Camp  and  her  counsel. 
Were  not  illegal  if  the  wrong-doer  in  a  case  of  homicide  may 
lawfully  contract  to  pay  a  given  amount  by  way  of  com- 
pensation of  the  private  injury  to  the  wife  of  the  deceased. 
And  why  may  not  this  be  done — this,  pure  and  simple?  By 
iftatate,  the  wrongful  homicide  of  the  husband  gives  the 
1^  ..vidow  u  right  of  action  for  damages.  To  enforce  this  right 
^Mweively,  a  prosecution  as  well  as  an  action  is  necessary, 
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unless  a  good  excaae  is  eliown  for  not  prosecuting.  But 
when  the  wrongdoer  does  not  stand  upon  an  action,  and 
instead  of  risking  a  jury  to  assess  tliu  damages,  computes 
them  for  himself,  and  procures  astipulation  that  tiiere  shall 
be  no  action  for  the  tort,  giving  his  notes  for  the  agreed 
compensation  by  way  of  compromise  or  settlement  of  the 
civil  injury  alone,  what  illegality  is  there  in  the  transaction  J 
The  Code,  section  3054,  expressly  sanctions  it  in  these  terms : 
"  If  the  tort  complained  of  does  not  amount  to  a  crime,  the 
person  injured  may  consent  to  a  satisfaction  and  settlement 
thereof;  and  if  it  does  amount  to  a  crime,  the  person  in- 
jured may  agree  upon  and  receive  compensation  for  the 
personalinjury.  Anyattcmpt,  however,  to  satisfy  the  public 
offense,  or  to  suppress  a  prosecution  therefor,  is  illegal,  and 
vitiates  the  entire  agreement,  except  in  those  cases  where 
the  law  expressly  allows  of  such  a  settlement,"  Courts 
adjudicating  upon  the  common  law  have  enunciated  sub- 
stantially the  same  rule.  1  Camp.,  45  ;  1  Starkie,  467  ;  5 
Hill,  249 ;  9  Wis.,  476 ;  6  Adolph.  &  Ellis,  308.  In  the  case 
last  cited.  Lord  Denman  says  :  "  We  shall  probably  be  safe 
in  laying  it  down  that  the  law  will  permit  a  compromise  of 
all  oflenses,  though  made  the  subject  of  a  criminal  prose. 
ecution,  for  which  the  party  might  sue  and  recover  damages 
in  au  action.  It  is  often  the  only  manner  in  which  he  can 
obtain  redress.     But,  if  the  offense  is  of  a  public  nature, 
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compromise  was  confined  to  the  intended  action  for  the  civil 
injury,  and  there  was  both  a  pure  consideration  and  a  val- 
uable consideration  for  the  notes  which  were  given  when 
the  compromise  was  effected ;  one  of  which  notes  was  the 
subject-matter  of  the  present  controverey.  Whether  Mc- 
Cauley  actually  committed  the  homicide  or  was  concerned 
in  it,  is  not  an  open  question ;  nor  has  it  been  since  the 
notes  were  given.  He  closed  it  voluntarily  by  the  terms 
of  compromise.  It  is  enough  that  an  action  was,  in  good 
faith,  intended,  and  that  the  bringing  of  it  was  prevented 
by  the  settlement.  The  jury  must  have  found  that  there 
was  no  fraud,  or  at  least,  that  the  plea  which  set  up  fraud 
was  unsupported. 

8.  The  exclusion  of  the  testimony  concerning  threats  was 
obviously  proper,  as  there  was  nothing  to  connect  Mrs. 
Camp  or  her  counsel  with  them,  or  with  any  knowledge  of 
them.  If  threats  influenced  Mr.  McOauley,  he  should  have 
made  it  known  at  the  time. 

The  court  committed  no  error  for  which  a  new  trial 
should  be  granted,  and  the  verdict  of  the  jury  was  in  con- 
formity to  both  law  and  evidence. 

Judgment  reversed. 


McNuLTY,  George  &  Hall  et  al.  vs.  Pruden,  administrator. 

1.  On  a  bill  in  equity  by  the  administrator  agaiast  the  creditors  to  set- 
tle the  order  of  priority  among  the  various  claims  against  the  estate, 
the  decree  being  favorable  to  some  of  the  defendants  and  unfavorable 
to  the  others,  the  latter  class  cannot  prosecute  a  writ  of  error  to 
reverse  the  decree  without  joining  the  former  as  co-plaintiffs  in  error. 
The  omission,  however,  is  amendable,  and  is  not  cause  for  dismissing 
the  writ,  unless  the  privilege  of  amending  is  declined. 

2.  Where  a  debtor  has  recognized  and  acknowledged  as  correct  a  claim 
against  him  resting  in  account,  by  entering  the  amount  thereof  in 
his  books  to  the  credit  of  his  creditor,  and  has  afterwards,  upon  the 
day  preceding  his  death,  referred  the  person  expected  to  act  as  his 
administrator  to  his  books  as  a  means  of  correct  information  touch- 
ing his  liabilities,  the  account  against  his  estate  should  be  ranked, 

'    nider  the  Code,  section  2583,  paragraph  7,  as  a  "  liquidated  de- 
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maud,"  if  the  creditor  will  limit  bis  claim  to  the  amount  or  balance 
in  bis  favor  as  showo  by  the  books  of  the  decedent. 

8.  A  baflmeat  of  goods  for  sale,  aD  entry  of  the  value  thereof  by  the 
bailee  iu  hia  booka  to  the  credit  of  the  bailor,  and  a  sale  of  ihe  goods 
by  the  bailee  in  bis  life-time  for  cash,  will  render  the  claim  for  the 
proceeds  a  "  liquidated  demand  "  against  his  estate. 

4.  By  the  Code,  §406,  one  balf  of  llie  fee  of  an  attorney,  unless  other- 
wise stipulated,  is  a  retainer  and  due  immediately.  Hence,  where 
counsel  were  employed  by  parol  contract  at  a  gross  sum  to  defend 
certain  indlctmente,  and  Ihe  accused  died  before  all  the  contem- 
plated services  were  rendered,  and  there  was  no  abandonment  of 
the  casea,  or  other  default,  ou  Ihe  part  of  the  attorneys,  one  half  of 
the  stipulated  fee  was  a  "  liquidated  demand  "  against  the  client's 

Practice  in  the  Supreme  Court.  Parties.  Amendment, 
Administrators  and  executors.  Distribution.  Attorney 
and  client.  Fees.  Before  Judge  McCutchen.  Whitfield 
County.     At  Chambers.     January  lOtli,  1878. 

This  case  arose  upon  a  bill  filed  by  Pmden  as  adminis- 
trator of  Haddock,  a^iust  the  creditors  of  the  intestate 
to  marshal  the  assets,  and  praying  direction  as  to  the  pay- 
ment of  the  debts.  By  agreemeut,  the  case  was  heard  in 
vacation.  The  questions  passed  upon  in  this  court  arose 
upon  four  claims,  to-wit:  let.  McNnlty,  George  &  Hall, 
account  for  $832.42.  2nd.  The  Holstou  Salt  and  Plaster 
tL'Count  for  ^25.20.     3rii.  Jolinson  &  McCitmy, 
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Stated  to  him  that  his  books  would  show  how  much  he  owed 
foreign  creditors.  The  administrator  found  only  two  books 
relating  to  his  mercantile  business,  one  a  cash-book  and  the 
other  a  statement  of  accounts  with  persons  from  whom  he 
bought  goods.  The  last  was  in  deceased's  hand-writing.  It 
showed  the  amount  due  to  McNulty,  George  &  Hall,  as 
above  stated. 

As  to  the  second,  the  facts  were  as  follows  : 

The  Holston  Salt  and  Plaster  Company  placed  their  salt 
with  deceased  to  be  sold  on  commission.  The  latter  sold  out 
for  cash,  and  this  indebtedness  was  for  the  goods  thus  sold. 

As  to  the  third  and  fourth  accounts,  the  facts  were  as  fol- 
lows ;  Deceased  was  indicted  in  two  cases  in  Whitfield  supe- 
rior court.  He  employed  Johnson  &  McCamy  and  Hanks 
&  Bivings  to  defend  him,  agreeing  to  pay  each  firm  for  their 
services  $25.00.  One  of  the  cases  was  a  misdemeanor  and 
the  other  a  felony,  though  the  counsel  believed  both  to  be 
'JMsdemeauors  at  the  time  of  their  employment.  The  first 
was  tried  and  finally  disposed  of  before  intestate's  death ; 
the  latter  had  been  terminated  by  his  death.  His  counsel 
present  their  claims  in  the  following  shape :  $10.00  as  due 
^  each  firm  in  the  misdemeanor,  and  $7.50  as  due  to  each 
*8a  retainer  in  the  felony. 

The  chancellor  decreed  that  the  aforesaid  accounts  be 
postponed  to  the  notes.  To  this  ruling  the  four  defendants 
*bove  named  excepted. 

When  the  case  was  called  in  this  court,  counsel  for  de- 
fendant moved  to  dismiss  the  writ  of  error  because  all  of 
the  defendants  to  the  bill  in  equity,  especially  the  creditors 
by  note,  were  not  made  parties  plaintiffs  in  error.  From 
Aebill  of  exceptions  itself  it  is  impossible  to  state  who  were 
Ae  defendants  in  error.  Service  was  perfected  upon  the 
Administrator  and  one  of  the  creditors  by  note. 

In  reply  to  this  motion,  counsel  for  plaintiffs  moved  to 
liaeDd  the  bill  of  exceptions  by  making  the  other  defend- 
to  the  bill  in  the  court  below  plaintiffs  in  error.     This 
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was  allowed  and  the  motion  to  dismiBs  overruled,  as  will 
appear  by  the  first  head-note, 

Shcuatb  &  Williamson  ;  J.  L.  Smith  ;  T.  R.  Jones,  for 
plaintiffs  in  error,  cited  19  6a.,  554;  2d  Story's  Eq.,  1258; 
14  Oa.,  379;  59  lb.,  782;  Code,  §2533;  Cobb's  Dig.,  287; 
5  Oa.,  275;  33  /*.,  219;  18  /*.  407;  15  lb.,  322. 

Johnson  &  McCamt  ;  W.  K.  Moore,  for  defendant,  cited 
1  Chitty's  Prd'gs,  359  ;  1  Saunders,  32 ;  2  Gr'lTs  Ev.,  128. 
On  the  motion  to  dismiss,  they  cited  Code,  §4259;  1  Ga., 
495 ;  2  lb.,  287,  348, 408, 439 ;  3  lb.,  584, 121 ;  7  /*.,  ftlO ; 
26 /J.,  398;  57 /J.,  197. 

Blecklet,  Justice. 

1.  The  'dotion  made  to  dismiss  the  writ  of  error  for  the 
the  non-joinder  of  those  defendants  in  the  bili  to  whom 
precedence  or  priority  in  sharing  the  assets  of  the  estate  was 
decreed  below,  could  be  met  and  avoided  only  by  an  amend- 
ment introducing  said  co-defendants  as  co-plaintiffs  in  error 
here.  The  amendment  may  be  made  instanter,  the  record 
affording  matter  to  amend  by,  (Code,  §4288 ;  i  Ga.,  iOZ  ; 
8  Ik,  317;  12  lb.,  270;  49  7*.,  388,)  and  when  made,  it 
will  be  the  privilege  of  the  new  parties  to  serer  with  the 
old,  and  decline  to  take  part  in  prosecuting  the  writ.     Be- 
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and  adding  new  defendants  in  error,  the  difference  is  consid- 
wable ;  so  is  it  in  regard  to  giving  notice  or  effecting  service. 
A  plaintiff  in  error  is  not  to  be  served,  whether  he  comes  up 
by  his  own  act  or  by  the  act  of  his  co-plaintiffs.  But  a  de- 
fendant in  error  most  be  served  as  the  statute  prescribes. 
Code  §4259.  The  only  necessary  defendant  in  error  was 
the  complainant  below ;  that  is,  the  administrator,  and  he 
waa  dnly  served.  On  the  requisite  parties  as  plaintiffs  in 
error,  the  right  to  sever,  etc.,  see  8  Bac.  Abr.,  335,  336;  6 
<?a.,207;  7  /*.,  510;  10  /J.,  2;  18  /J.,  619,620;  26  74., 
398. 

2, 3, 4.  The  privilege  of  amending  having  been  accepted 
and  exercised,  the  merits  of  the  case  are  to  be  passed  upon. 
And,  drst,  it  is  to  be  observed  that  the  question  of  liquid- 
ated demands,  as  now  presented,  stands  clear  of  the  act  of 
February  24,  1877  (pam.  p.  19j,  which  act  gives  rank  to 
«ich  acknowledgments  only  as  are  evidenced  by  writing. 
The  act  is  too  recent  to  be  invoked  on  the  present  occasion, 
the  intestate  having  died  before  it  was  passed.  The  sev- 
^th  paragraph  of  section  2533  of  the  Code  enumerates  the 
dtbta  which  are  to  be  ranked  as  liquidated  demands  in  dis- 
tributing this  estate,  the  relative  rights  of  the  creditors  hav- 
"*g  become  fixed  at  the  time  of  the  intestate's  death.  The 
^ords  of  that  paragraph  are  as  follows :  "  All  liquidated 
^lemands,  including  foreign  judgments,  dormant  judgments, 
'H)nd8,  and  all  other  obligations  in  writing  for  the  payment 
o{  nioney,  promissory  notes,  and  all  debts  the  amount  due 
^  which  was  fixed  and  ascertained  or  acknowledged  prior 
to  the  death  of  the  decedent."  The  book  entries  made  by 
^  debtor  in  his  lifetime,  and  his  oral  recognition  of  his 
boob  as  correct,  upon  the  day  before  his  death,  would 
■WTe,  we  think,  to  acknowledge  the  amount  shown  against 
lum  on  balancing  the  account  of  McNulty,  George  &  Hall 

oontained  in  the  books.  It  was,  doubtless,  to  these  credit- 
Mind  others  whose  accounts  were  in  the  books,  that  he  re- 
as  "  foreign  creditors."  The  books  alone  would 
the  debt,  without  a  word  of  evidence  from  the  out- 
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Bide  ;  and  thiB  tliey  would  do  by  virtue  of  the  adni 
aeknowledgment  of  the  debt  by  the  debtor,  as  deduced 
from  the  entrieo.  Indeed,  we  do  not  well  seewhyfluch  en- 
tries would  not  come  up  even  to  thcraqnisitione  of  the  new 
statute,  and  be  the  acknowledgment  in  writing  which  it  re- 
qnircB.  McNuIty,  George  &  Hall  are  claiming  only  to  the 
extent  of  amount  or  balance  shown  in  their  favor  by  the 
deceased  debtor's  books,  and  not  beyond  it.  In  regard  to 
the  consignment  of  ealt  by  the  IloUton  Salt  and  Plaster 
Company,  the  record  seema  to  indicate  that  the  deceased 
had  credited  the  company  with  the  consignment,  and 
Bold  ont  for  cash.  He  thns  had  the  company's  fnnds 
in  his  hands,  and,  aa  we  understand  tlie  record,  the 
amount  can  bo  arrived  at  from  the  entries  made  by  the 
deceased  in  his  own  books.  At  all  events,  the  administrator 
retnms  it  in  his  bill.  He  probably  acquired  his  informa- 
tion from  the  cash  book  if  not  from  the  account  book. 
The  fees  of  the  counsel  who  were  employed  by  theintCB- 
tate  in  his  lifetime  at  round  sums  expresely  agreed  upon, 
were  liquidated  to  the  extent  of  one  half,  if  there  was  no 
stipulation  making  the  retainer  less  than  half,  and  no  aban- 
donment of  the  cases,  or  other  default,  on  the  part  of  the 
counsel.  This  results  from  section  406  of  th-i  Codo,  which 
declares  that,  "  Unless  otherwise  stipulated,  one-half  of  the 
fee  in  any  cause  is  a  retainer,  and  due  at  any  time,  DDlcaa 
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to  be  made  if  the  attorney  keeps  himself  in  a  situation  to 
render  the  stipulated  services,  and  does  not  at  any  time 
neglect  or  violate  his  duty.  An  apportionment  takes  place, 
perhaps,  even  as  to  this  half,  where,  by  election  to  office, 
removal  from  the  state,  or  providential  incapacity  the 
attorney  becomes  nnavailable  to  the  client;  but  where  the 
client  is  at  fault,  or  where  the  providential  visitation  is  to 
bini,  we  cannot  suppose  that  the  law  intends  the  retainer  to 
be  reduced.  Why  should  it  be  reduced  ?  In  the  nature  of 
things,  a  retainer  is  earned  when  the  attorney  dedicates  him- 
self by  contract  to  his  client's  service,  thereby  cutting  him- 
self off  from  employment  by  the  adverse  party.  The  sub- 
sequent voluntary,  or  even  involuntary,  disability  on  his 
part  to  render  the  service  contemplated,  may  well  work  a 
forfeiture  of  the  retainer,  in  whole  or  in  part;  but  so  long 
*s  the  attorney  remains  able  and  willing  to  perform  all  the 
service  for  which  he  contracted,  neither  the  fault  nor  the 
^nisfortune  of  his  client  ought  to  aflEect  him — certainly  not, 
^jond  that  half  of  the  fee  to  which  the  quality  of  a  re- 
Wner  does  not  belong.  A  proper  application  of  what  we 
decide,  to  the  claims  for  fees  by  the  firms  of  Johnson  & 
McCamy  and  Hanks  &  Bivings,  would  be  to  allow  each  firm 
twelve  dollars  and  fifty  cents  as  liquidated.  Perhaps,  it  would 
oe  safest  not  lo  attempt  any  apportionment  of  the  agreed 
foe  of  twenty-five  dollars  between  the  two  cases  (the  mis- 
<lemeanor  and  the  felony)  as  such  apportionment  would 
"epend  upon  matters  extrinsic  of  the  contract.  For  decisions 
heretofore  made  by  this  court  as  to  what  constitute  liquidated 
"eiuands,  see  the  reports  cited  by  the  counsel  for  the  plain- 
Mf»  in  error. 
Judgment  reversed. 
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"Wetter,  trustee,  vs.  Walkee. 

[Jickson.  jBi>t1c«.  Mng  rdatad  lo  Itn  cattii  yu*  InatM  01  iba  pUiDtW  tn  error,  did  not 
pn<Edc.  noD.  Qeorge  Hilljei,  Jnd^e  of  Ihe  BUpeilor  conrt  of  Ihe  Atluilk  dmlt,  wu 
dealenMed  Oj  tbe  governor  Co  ube  hla  place.] 

1.  GeDcrnlly,  a  larger  estate  will  not  be  implied  where  a  amaller  one  Is 
expressly  granted.  Hence,  a  power  of  disposition  snneied  to  an 
express  estate  fov  life  will  not  be  construed  as  enlarging  the  latter 
into  a  fee.  unless  tbe  power  be  necessarily  iaconsisient  with  an  estate 
for  life  only. 

8.  Though  the  husband  be  by  statute  the  sole  heir  of  the  wife,  he  la 
not  included  in  a  will  under  the  expression.  "  such  persons  as  may 
come  under  the  designaiioo  of  her  next  of  kin  by  the  statute  tif  dis- 
tributions." 

8  The  above  propositions  applied  to  a  will  made  in  18SB.  by  which  the 
testatrix  disposed  of  her  whole  estate  as  follows:  "Ideviseand 
bequeath  to  the  husband  of  my  grand -daughter  (naming  bath)  all 
my  property  bolb  real  and  personal  which  may  remaiD  after  the 
payment  of  my  just  debts,  to  hold  said  property  In  trust  for  the 
sole  and  separate  use  of  my  said  grand- daughter,  free  from  the 
debiA,  liabilities  and  contracts  of  ber  present  or  any  future  husband, 
during  her  natural  life  ;  and  in  further  trust,  to  convey  tbe  same, 
during  her  natural  life,  from  time  to  time,  to  such  persons,  id  such 
proportions,  alid  on  such  considerations  as  she  may  in  writing  re- 
quest ;  in  further  trust,  upon  her  decease,  to  make  such  disposition 
of  said  property  as  she  may  by  any  writing  of  a  tnstamentary  char- 
acter direct;  in  further  trust,  should  she  die  intestate,  tn  hold  said 
property  lor  the  benefit  of  such  persons  as  may  at  the  time  of  her 
decease,  come  under  tho  designation  of  her  next  of  kitt  by  the 
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(116.05,  besides  interest.  The  defendant  pleaded  the  gen- 
eral iffiue,  and  specially  that  no  snch  trust  existed. 

The  questions  involed  were  submitted  to  the  court  with- 
out the  intervention  of  a  jury,  upon  the  following  facts: 

The  work  was  done  and  the  material  furnished  to  repair 
the  property  named,  and  the  charges  made  were  correct. 
Btle  to  the  property  came  from  Margaret  Telfair  to  her 
grand-daogbter,  Mrs.  Wetter,  under  the  item  of  the  former's 
will  (made  in  1859)  set  forth  in  the  third  head-note.  Mrs. 
Wetter  died  intestate  in  1865,  leaving  her  husband,  the  de- 
fendant, and  several  children  surviving  her,  who,  it  seems, 
we  still  minors.  She  made  no  disposition  of  the  property 
during  her  life.  The  defendant  claims  such  property  as  his 
own  nnder  the  aforesaid  will. 

The  court  held  as  follows : 

1.  "The  words  'next  of  kin,'  as  used  in  this  will,  mean 
Dearest  blood  relations. 

2.  "The  reference  to  the  statute  of  distributions  is  for 
ttie  purpose  of  pointing  out  the  rule  to  be  followed  in  as- 
certaining who  were  the  nearest  blood  relations. 

3.  "Upon  the  death  of  Mrs.  Wetter,  the  property  devised 
'^ythe  second  item  of  Mrs.  Telfair's  will  and  not  disposed 
<>f  by  Mrs.  Wetter  during  her  life,  passed  to  Wetter  in  trust 
for  her  children. 

**  Judgment  for  the  plaintiff." 

To  this  ruling  the  defendant  excepted. 

T.  M.  NoEWOOD ;  N.  C.  Collier,  for  plaintiff  in  error, 
cited  15  Ga.,  462 ;  21  lb.,  394 ;  13  /*.,  277  ;  Mart.  &  Y. 
R  (Tenn.),  302 ;  6  Mass.,  500 ;  16  Ves.,  135 ;  2  Fearne  on 
Bern.,  354 ;  13  Ves.,  445 ;  3  /J.,  244 ;  Cobb's  Dig.,  294, 
885,805;  Code,  §2484;  Watkins' Dig.,313;  Mar.  (fe  Craw. 
%.,  217;  3  Bro.  Ch.v64;  19  Ves.,  404;  27  Oa„  324;  8 
A,  279;  22 /J.,  420;  30 /J.,  308;  Bouv.  L.  D.  *'Next 
i<kiA,^'8L.&£.,  28. 

.Eb  Lkstbb  ;  K.  D.  Walkbr,  Jr.  ;  W.  W.  Mackall,  Jr., 
idant,  argued  as  follows :  Power  of  disposal  distinct 
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from  estate,  and  lietice  did  not  affect  it,  23  6a.,  472 ;  15 
lb.,  457 ;  2  74.,  307 ;  13  Veaey,  Jr.,  445  ;  56  Barb.,  679 ; 
16  Jolin.,  537;  1  Sug.  on  Powers,  124;  3  Ad.  &  E.,  123. 
Estate  by  implication  not  favored,  1  Sng.  on  Powers,  424; 
4  Ga.,  64,  37y.  Separate  estate  in  wife  for  life  intended, 
Hill  ouTrost.,  631;  44  Ala.,  338;  26Md.,  1;  2  Ga.,  307. 
Husband  not  inelnded  in  -'next  of  kin,"  Code  of  1863, 
§171 1 ;  Code  of  1873,  §1761 ;  2  W'ms.  on  Ex'r's,  343,  731 ; 
O'Haraon  Wills,  319;  1  Hoff.  Ch,.  213;  18  Vesej,  49;  1 
Bonv.  L.  D.,  666.  Husband's  right  to  wife's  estato  not  de- 
rived from  statnte  of  distributions,  Cobb's  Dig.,  294,  1129 ; 
4  Ga.,  884 ;  2  Blacketone  Com.,  515 ;  2  Dev.,  360 ;  3  Veeey 
Sr.,  244 ;  14  Vesey  Jr.,  372,  "  Next  of  kin  "  means  blood 
relatives,  Cobb's  Dig.,  291 ;  Code  of  1863,  §2456 ;  14  Ves., 
379:  6  lleav.,  86;  1  Penn.,  506;  67  N.  Y.,  387;  27  Ga., 
325;  15  Vesey,  536;  23  N.  Y.,  158.  Courts  lean  to  life 
estate,  29  Ga.,  544. 

Blecklbt,  Jnetice. 

1.  "A  derise  of  an  estate  generally,  or  indefinitely,  with 
a  power  of  disposition  over  it,  carries  a  fee.  Bnt  where  the 
estate  is  given  for  life  only,  the  devisee  takes  only  an  estate 
for  life,  though  a  power  of  disposition,  or  to  appoint  tho  fee 
bv  deed  or  will,  be  annexed;  unless  there  should  be  some 
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word,  means  sach  persons  as  are  related  to  him  hy  Hood : 
and,  accordingly,  relations  by  marriage  are  generally  inca- 
pable of  bringing  themselves  within  the  description  of 
^  next  of  kin '  in  a  will ;  and  (as  in  the  case  just  mentioned,  of 
^relations')  neither  husband  nor  wife  can  bo  entitled  under 
a  bequest  to  the  '  next  of  kin '  of  either  of  them."  2  Wms. 
on  Ex'rs,  815;  67  N.  T.,  387;  69  lb.,  36;  72  /*.,  312. 
Though  by  the  statute  of  distributions  in  force  in  1865,  the 
husband  was  sole  heir  to  the  wife,  children  stood  in  the  first 
iegree.    Code,  §2484. 

3.  Applying  the  foregoing  rules  to  the  will  now  under 
consideration,  it  follows  that  the  grand-daughter  of  the  tes- 
tatrix took  an  equitable  estate  in  the  property  for  her  life, 
and  no  more ;  and  that  her  children,  not  her  husband,  were 
her  next  of  kin,  and,  on  her  death  intestate,  became  enti- 
tled to  the  remainder.  Even  any  apparent  inconsistency 
between  the  power  and  the  express  life  estate  disappears  by 
eouatruing  the  terms,  "  and  in  further  trust  to  convey  the 
8»nQe,  during  her  natural  life,  from  time  to  time,  to  such 
persons,  in  such  proportions,  and  on  such  conditions  as  she 
Daay  in  writing  request,"  as  restricting  the  duration  of  the 
^te  60  authorized  to  be  conveyed,  to  the  period  of  her 
Me;  and  this,  in  all  probability,  is  the  true  intent  and 
nieaning  of  the  clause,  for  it  is  immediately  added,  "  in  f ur- 
^er  trust,  upon  her  decease,  to  make  such  disposition  of 
^id property  as  she  may  by  any  writing  of  a  testamentary 
eharacter  direct ;  in  further  trust,"  should  she  die  intestate, 
to  hold  said  said  property ^^  etc.  The  purpose  seems  to  have 
l^n  to  keep  the  trust  on  foot  as  to  the  inheritance  in  the 
^hdU  of  the  property ;  and  to  do  that,  any  conveyance 
niade  during  the  life  of  the  grand-daughter  at  her  request 
Would  have  to  be  limited  in  its  opemtions  to  the  period  of  her 
fife,  or  to  a  more  brief  duration.  See  23  G'^a.,515.  We  in- 
fer from  the  record  that  the  children  were  minors  when  the 
iDt  sued  upon  arose,  and  even  when  the  action  was 
it,  but  whether  they  were  or  not  is  of  no  consequence. 

epere  requested  in  the  argument  to  construe  the  will 
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to  the  extent  which  we  have  gone,  and  this  ib  all  ve  haTe 
attempted.  It  was  not  contended  that  if  Mrs.  Wetter  took 
a  life  eBtate  onlj,  with  no  enlargement  of  it  by  her  power  of 
disposition,  and  if  the  children  came  in  for  tlie  remainder, 
the  trust  became  execnted  at  her  death  by  reason  of  there 
being  nothing  for  the  trnstee  to  do  after  that  event  hap- 
pened. 

Judgment  affirmed. 


LoDDON,  assignee,  vs.  Coleman,  receiver, 

1.  On  A  motion  (o  dislribuie  money  in  tbc  bsnilB  of  •  receiver,  where 
the  flndiog  of  a  jury  nliowetl  to  certain  attorneys  agiven  amount  for 
BCrriceB  in  securing  8D<1  prcsemog  the  fund,  and  to  a  machinist  • 
given  amount,  nod  to  llie  plnintiff  in  a  distress  varront  a  given 
amount,  the  Judgment  will  not  be  arrested  at  the  instance  of  the 
debtor's  assignee  in  bankruptcy,  one  of  the  parties  to  the  motion, 
for  any  of  the  following  causes  :  Because  the  nKorneys  heretofore 
claimed  for  the  same  service  on  a  previous  trial  of  the  same  motion, 
and  nothing  whs  allowed  lh«m,  in  which  result  Ihcy,  for  the  time 
being,  acquiesced;  because  of  a  misnomer  or  misdescriptloD  in  the 
record;  because  no  execution  against  the  realty  covered  by  the  lien 
of  the  mnchlniet  has  issued ;  because,  though  the  verdict  defined  tbe 
amount  of  (he  fund  lo  be  recovered  by  each  claimant,  it  embraced 
DO  express  finding  ns  lo  Ibe  existence  of  any  lien:  because  the  ver. 
diet  did  not  declare  preferences  or  priorities  among  those  In  whose 
fnvor  it  WHS  rgnilert'il  ;    ix'ciiusi.-   llie  ci-rvices  of  ihe  n 
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of  judgment  has  been  overruled;  provided  both  motions  aro  made 
during  the  term  at  which  the  verdict  was  rendered. 

3.  Where  there  are  several  claimants  to  a  fund  in  court,  and 
all  of  them  have  introduced  evidence,  the  order  of  argument  is  sub- 
ject to  regulation  by  the  sound  discretion  of  the  judge. 

4.  Counsel  bringing  the  money  into  court,  or  securing  the  fund  for 
the  receiver,  are  entitled  to  reasonable  compensation  as  a  part  of  the 
necessary  expenses. 

5.  Error  in  the  judgment  is  not  cause  for  new  trial  if  the  verdict  was 
correct. 

6.  Where  each  of  the  successful  claimants  to  the  fund,  claimed,  on  the 
record,  as  a  lien  creditor,  and  not  otherwise,  a  verdict  awarding  to 
each  a  given  amount  is  to  be  construed  as  finding  that  the  lien 
exists  to  that  extent,  though  no  mention  of  any  lien  be  made  in  the 
verdict. 

7.  The  charge  to  the  jury  on  the  subject  of  the  lien  set  up  by  the 
machinist,  was  substantially  in  conformity  to  the  rulings  of  this 
court  upon  the  former  writ  of  error  in  this  case.   59  Ga.,  658. 

8.  Where  the  lien  of  a  machinist  binds  the  premises  to  which  the 
machinery  was  attached,  as  well  as  the  machinery,  and  the  premises 
are  not  the  property  of  the  debtor  but  of  his  lessor,  other  creditors 
of  the  common  det>tor  have  no  right  to  force  the  machinist  to  resort 
to  the  realty  for  satisfaction,  in  order  to  leave  the  proceeds  of  the 
machinery  (sold  as  personalty)  to  be  applied  to  debts  of  inferior 
dignity  in  favor  of  such  creditors. 

9.  Where  a  stationary  engine  was  sold  and  put  up  by  a  machinist,  and, 
as  a  part  of  the  contract  of  sale,  it  was  stipulated  that  the  engine 
was  to  be  started  and  put  in  proper  order  for  running,  necessary 
work  done  to  start  it  and  fit  it  for  running  in  position  was  work 
done  in  pursuance  of  the  original  contract,  though  said  work  was 
charged  for  in  an  open  account,  and  the  price  of  the  engine  itself 
was  covered  by  drafts,  and  did  not  enter  into  the  account.  A  record 
of  the  machinist's  lien,  made  within  three  months  after  the  work 
was  completed,  though  not  within  three  months  after  the  sale,  was  in 
time. 

aO.  \^  hen  a  machinist's  lien  was  upon,  say,  one-fourth  in  value  of  the 
whole  property  sold,  the  lien  attached  to  one-fourth  of  the  proceeds 
of  sale,  and  no  more.  When  of  this  entire  fund  all  was  lost  except, 
say,  one-third,  the  lien  upon  the  fund  saved  was  in  the  like  propor- 
tion; that  is,  it  wus  upon  one-fourth  of  the  amount  saved,  and  no 
more. 

Judgments.      Misnomer.      Machinist's    lieu.      Verdict. 
Binkrapt.    Liens.    New  trial.     Pr*actice  in  the  Superior 
riQrart     Argument.      Fees.     Before    Judge    Cbawford. 
Superior  Court.    May  Term,  1878. 
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In  May,  1S72,  Bevoral  attachments aud  an  execution,  based 
on  the  foreclosure  of  a  machinist's  lien,  were  let'ied  upon 
the  property  of  the  Empire  Cotton  Seed  Huller  and  Oil 
Company,  a  foreign  corporation.  The  levy  was  upon  per- 
sonalty, of  a  perishable  nature,  all  of  whicli  was  sold,  un- 
der order  of  the  judge  of  the  superior  court,  on  Juno  14, 
1S72,  producing  the  net  sum  of  $5,125.00.  Conflieting 
claims  on  this  fund  were  presented,  aud  it  was,  by  order  of 
court,  June  22,  1S72,  deposited  with  John  King,  banker. 
King  became  an  involuntary  bankrupt.  Blandford  &  (4ar- 
rard,  attorneys,  in  behalf  of  Fontaine,  a  judgment  creditor 
of  the  Huller  and  Uil  Company,  whoso  judgment  has  since 
been  transferred  to  them,  and  in  behalf  of  Mary  S.  Smith, 
a  creditor  by  distress  warrant,  petitioned.  May,  1874,  for  the 
appointment  of  a  receiver  to  collect  from  the  estate  of 
King  the  amount  so  deposited,  and  to  bring  it  before  the 
court.  Coleman  was  appointed  such  receiver.  Blandford 
&  Garrard  represtnted  him  in  the  bankrupt  court  There 
was  awarded  to  him  a  sum  which,  after  deducting  his 
charges,  leaves  in  his  hands  $1,869.00  for  distribution. 

In  July,  1872,  the  Huller  and  Oil  Coinpany  was  adjudi- 
cated a  bankrupt  in  the  U.  S.  district  conrt  for  the  southern 
district  of  New  York,  and  in  the  following  September 
John  Loudon  was  appointed  assignee. 

The  following  claims  were  presented  as  liens  on  said  fund: 

1.  Blandford  &  Garrard,  attorneys,  for  professional  ser- 
vices rendered  in  having  the  receiver  appointed,  and  for  ser- 
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from  the  time  the  work  was  completed.  Within  twelve 
months  from  the  time  said  debt  matured,  an  attachment  was 
levied  at  its  instance  upon  said  machinery  and  fixtures  ;  the 
property  was  sold  under  order  of  the  judge,  and  is  i-epre- 
sented  by  the  fund  now  in  court  for  distribution. 

3.  Distress  warrant  in  favor  of  Mary  S.  Smith  for  rent, 
♦550.00,  which  was  levied  upon  a  part  of  the  property  sub- 
sequently sold  under  order  of  the  judge. 

John  London,  as  assignee  in  bankruptcy,  claimed  the  en- 
tire fund,  and  filed  objections  to  every  assertion  of  lien 
thereon  except  the  tliird  above  set  forth.  He  was  successful 
>i^  against  all  except  the  above  three.  As  to  them,  the 
following  verdict  was  returned  : 

**  We,  the  jury,  find  in  favor  of  Blandford  &  Garrard 
S3OO.00,  the  amount  claimed  by  them.  We  further  find  for 
the  Columbus  Iron  Works,  $1,119.01,  and  for  Mary  S. 
Smith,  $550.00." 

Whereupon  the  court  adjudged  that  the  receiver  first  pay 

^11  the  costs,  and  then  the  parties  mentioned  in  the  verdict 

in    the  order  named.     This  judgment   was  subsequently 

changed  by  requiring  that  the  costs  be  paid  by  the  parties 

*n  proportion  to  the  amount  recovered  by  each. 

London,  assignee,  moved  in  arrest  of  judgment  upon  the 
following  grounds : 

1.  Because  at  the  November  term  1877,  the  Columbus 
li'on  Works  Company,  certain  judgment  creditors,  Blandford 
&  Garrard,  and  Mary  S.  Smith,  presented  their  claims  of 
*i^n  on  this  fund,  to  all  of  which  movant  objected  except 
^he  last.  Upon  the  trial  of  the  issues  thus  formed,  the 
^hole  fund  was  found  subject  to  the  lien  of  the  Iron  Works 
^mpany.  To  this  finding  all  of  the  claimants  submitted 
except  movant  and  Mary  S.  Smith.  They  moved  for  a  new 
trial,  which  being  refused,  they  appealed  to  the  supreme 
eoort.  That  tribunal  held  that  the  only  necessary  parties  to 
.  laid  motion,  the  others  not  contesting  the  verdict,  were  the 
rants,  the  Iron  Works  Company,  and  the  receiver.  A 
trial  was  ordered.    (59  Ga.,  653.)  Upon  the  new  trial. 
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Blandford  &  Garrard  again  claimed  for  fees,  wlieti  the  ver- 
dict and  judgment  were  rendered  as  above  stated. 

2.  Because  there  ie  no  such  case  shown  by  the  records  of 
this  court  as  that  of  Blnndfoi'd  &  Garrard,  partners,  etc., 
■t)8.  Charles  Coleman,  receiver,  Cohimbnfl  Iron  Works,  Mary 
S.  Smith,  Jolm  Loudon,  et.  al.  (This  is  the  heading  which 
precedes  the  judgment  of  t)ie  court.) 

3.  Because  the  finding  of  the  jnry  in  favor  of  the  Iron 
Works,  even  if  based  on  a  machinist's  lien  for  famishing 
and  repairing  machinery  to  the  amount  >if  $1,119.01,  does 
not  authorize  a  judgment  requiring  the  receiver  to  pay  that 
amount  out  of  the  fund  in  his  hands,  until  an  execution 
shall  first  be  ordered  against  tho  premises  to  which  said 
machinery  was  attached. 

4.  Because  the  fund  was  not  sn  bject  to  the  amount  f  onnd 
by  the  jury  unless  tho  verdict  had  gone  further  and  de- 
clared that  tlie  Iron  Works  Company  had  a  lien  on  all  the 
property  which  produced  the  fund,  or  else  stated  what 
portion  of  said  fund  was  the  proceeds  of  property  upon 
which  said  company  had  a  lien. 

5.  Because  tho  mere  finding  of  $1,1 19.01  in  favor  of  the 
Iron  Works  Company,  without  more,  did  ncit  authorize  a 
judgment  requiring  the  receiver  to  pay  out  of  a  fund  in 
his  hands;  nor  did  it  authorize  the  court  to  postpone  one 
creditor  to  another. 
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Iron  Works,  and  yet  the  judgment  gives  it  its  whole  debt 
out  of  the  fund,  although  a  portion  thereof  must  be  the 
proceeds  of  property  on  which  Mary  8.  Smith  had  a  specific 
lien,  and  on  which  it  had  no  lien. 

9.  Because  the  fund  arises  from  the  sale  of  the  whole 
property,  and  neither  Mary  8.  Smith  nor  the  Iron  Works 
claimed  any  lien  on  a  great  and  valuable  part  of  the  prop- 
erty, to  the  proceeds  of  which  movant  is  entitled. 

10.  Because  the  whole  fund  arises  from  the  sale  of  per- 
sonal property  which  was  perishable,  and  the  Hen  of  the 
machinist  only  extends  to  such  machinery  as  he  delivers, 
which  is  attached  to  the  realty,  and  to  the  realty  itself,  of 
which  the  machinery  becomes  a  part. 

The  motion  in  arrest  was  overruled,  and  movant  excepted. 
He  then  moved  for  a  new  trial  upon  the  following 
grounds : 

1.  Because  the  court  erred  in  ruling  that  the  arguments 
should  be  made  in  the  order  in  which  the  parties  came  into 
court  and  in  which  the  evidence  was  introduced ;  that  is, 
that  Blandford  &  Oarrard  should  open,  counsel  for  other 
creditors  follow,  then  counsel  for  movant,  then  counsel  for 
said  creditors  in  reply  to  movant,  then  Blandford  &  Garrard 
in  conclusion. 

2.  Because  the  court  erred  in  entering  the  following  judg- 
ment on  the  verdict.  (Then  follows  the  judgment  as  origin- 
ally rendered,  not  as  subsequently  changed.) 

3.  Because  the  verdict  does  not  specify  whether  the  jury 
found  a  lien  in  favor  of  the  Iron  Works  Co.  tor  construction 
of  an  engine,  for  repairs,  or  for  what  repairs. 

4.  Because  the  court  erred  in  charging  as  follows  in  refer- 
ence to  the  claim  of  Blandford  &  Garrard :  ^^  Whenever 
eounsel  represent  a  party  in  a  court,  and  perform  service  for 
lunii  such  counsel  would  be  entitled  to  compensation  for 
Mch  service,  if  such  party  accepted  the  service.    Blandford 

■■4$  Oarrard  claim  that  they  brought  this  money  into  the 

[V^^llMb  of  the  receiver,  and  therefore  are  entitled  to  pay.    If 

have  brought  themselves  within  these  rules  of  law. 
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tlicn  they  are  entitled  to  ench  fee  ae  tliey  may  have  proven 
their  ecrvicee  to  have  been  worth."  It  is  insisted  that  this 
charge  was  calculated  to  inielead  the  jury. 

6.  Because  the  court  erred  in  postponing  the  Hen  of  Mary 
S.  Smith  to  the  costs  and  the  Hens  of  Blandford  &  Garrard 
and  the  Cohimbus  Iron  Works. 

6.  Becanse  there  was  no  evidence  (o  show  what  pr.rt  of 
the  fund  in  the  hands  of  the  receiver  was  the  proceeda  of 
the  property  on  which  a  Hen  attached  for  tlie  sum  found  in 
favor  of  the  Iron  Works, 

7.  Because  the  verdict  was  contrary  to  law  and  to 
evidence. 

8.  Because  the  court  erred  in  failing  to  state  in  its  cliarge 
any  right  which,  nnder  any  circumstances,  movant  might 
have  to  tlie  fund. 

9.  Because  the  court  erred  in  its  charge  asa  whole,  and  in 
Tarioue  parte. 

In  reference  to  the  last  ground,  it  is  only  necessary  to 
state  that  the  conrt  charged,  in  substance,  the  principles  of 
law,  so  far  as  applicable,  enunciated  by  this  court  wheu  the 
case  was  here  before — 59  Ga.,  t>53. 

The  evidence  on  the  claim  of  Blandford  &  Garrard 
showed  that  they  had  Ooleman  appointed  receiver,  proved 
his  claim  as  receiver  against  the  estate  of  King,  bankrupt, 
'giition.  collticted  liia  prn  rata  of  tlio 
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The  claim  of  the  Iron  Works  was  based  upon  a  draft  for 
$850.00,  and  an  open  account  for  $1,020.20,  commencing 
November  4th,  1871,  and   ending   April   4th,  1872.     The 
draft  was  given  in  part  payment  for  a  steam  engine  built 
by  the  Iron  Works.     The  price  was  $1,350.00.    The  Iluller 
and  Oil  Company  gave  two  drafts  for  this  amount,  dated 
January  let,  1872,  the  first  for  $850.00,  due  at  four  months, 
the  second  for  $500.00,  due  at  six  months.     The  last  draft 
was  paid  by  turning  over  to  the  Iron  Works  a  smaller  engine. 
The  iii-st  is  still  due  and  unpaid.     The  larger  engine  was 
"set  up"  the  last  of  December,  1871,  and  was  in  position 
ready  for  use  sometime  between  January  19th  and  Febru- 
ary let  following.     "  Setting  up  "  an  engine  is  putting  it  up 
on  woodwork,   and    then    building    the    brickwork,   at- 
taching  the   chimney,   and   making   the    proper    connec- 
tion of   steam   and   water.     It   was    stipulated    that    the 
engine  was  to  be  put  in  position  ready  for  running,  though 
the  expense  of    this  was  to  be  paid  for    in  addition  to 
the  $1,350.00  for  the  engine.     The  charges  for  this  work 
^ere  entered  in  the  open  account,  making  the  engine  in 
pofiition,  ready  for  work,  with  all  necessary  attachments, 
<^t  about  $1,500.00.     The  remaining  items  of  the  account 
^  for  such  articles  as  an  iron  works  company  would  natu- 
^Uj  furnish  to  a  hnller  and  oil  company,  and  for  repairs  on 
fl^e  8ame.     The  claim  of  lien  of  the  Iron  Works  was  re- 
^^rded  on  April  5th,  1872,  and  covered  about  one-fourth  in 
^alne  of  the  property  sold  by  the  sheriflf  on  June  14th. 

No  question  was  made  on  the  amount  allowed  to  Mary 
8.  King. 

The  motion  was  overruled,  and  movant  excepted.  Error 
^assigned  upon  the  refusal  to  arrest  the  judgment,  and  the 
^fasal  to  grant  a  new  trial. 

B.  J.  Mosss,  for  plaintiff  in  error. 

FiABODY  &  Bbankon,  for  defendants. 
[f  jiotioD  for  new  trial  not  maintainable  after  motion  in 


fij-' 
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arrest,  2  Tidd's  Prao.,  913 ;    23  Oa.,  496.     Order  of  ai 
ment,  56  Oa.,  152;  Code,  §3718. 

Blkceley,  JnBtice. 

1.  The  state  of  the  record  considered,  the  groiinda  of 
motion  in  arrest  of  judgment  were  not  appropriate  to  s 
a  motion.  A  motion  in  arrest  can  properly  be  based 
nothing  bat  what  is  apparent  on  the  face  of  the  recon 
pleadings.  Code,  §35S7.  As  to  the  points  made  on  the ' 
diet,  they  are  answered  by  the  fact  that  tlie  verdict,  ( 
atrued  in  the  liglit  of  the  pleadings,  and  considering 
natare  of  the  issues  on  trial,  is  not  only  intelligible, 
BDffieiently  definite  and  certain.  It  would  not  be  diffi< 
to  enter  up,  on  the  verdict,  a  judgment  which  would  ci 
oat  the  intention  of  the  jury  as  to  all  the  parties. 

2.  The  motion  in  arrest  of  jadgment  was  made  and  o 
niled  at  the  term  of  the  court  at  which  the  verdict  was 
dered.  The  motion  for  a  new  trial  was  then  made  dm 
the  same  term.  In  Georgia  practice  it  is  allowable  to  fol 
an  unsuccessful  motion  of  the  former  class  with  a  mo 
of  the  latter  class.  59  Oa.,  105  ;  55  76.,  667 ;  23  7J.,  • 
The  Code  restricts  motions  for  a  new  trial,  except  in  extr 
dinary  cases,  to  the  term  at  which  the  trial  was  had,  (C< 
§3719) ;  but  no  other  restriction  in  point  of  time  is  impo 
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6.  The  failure  of  the  verdict  to  mention  any  lien  was 
not  fatal  to  it.  That  the  successfnl  claimants  each  claimed 
as  a  lien  creditor,  and  not  otherwise,  was  apparent  on  the 
face  of  the  record,  and  the  character  of  each  lien  was  set 
forth.  The  verdict  is  to  be  construed  as  finding,  by  neces- 
sary implication,  a  lien  to  the  extent  of  the  sum  of  money 
awarded  to  each  claimant. 

7.  We  have  compared  the  charge  of  the  court  in  respect 
to  the  lien  set  up  by  the  Columbus  Iron  Works  Company 
as  a  machinist,  with  the  rulings  of  this  court  upon  the  for- 
mer writ  of  error  in  this  same  case  (59  Ga.j  653),  and  find  no 
substantial  difference  between  them.  It  seems  to  us  that 
the  charge  conforms  to  our  previous  rulings,  in  general 
sense  and  substance,  and  closely  enough  for  all  practical 
purposes. 

8.  The  effort  of  the  other  creditors  to  drive  the  machinist 
against  the  realty,  and  thus  leave  the  personalty  entirely 
unaffected  by  the  machinist's  lien,  cannot  and  ought  not  to 
succeed.  This  is  a  money  rule,  and  there  is  a  fund  in  court 
to  be  distributed.  In  so  far  as  the  lien  of  the  machinist  is 
the  highest  and  best  lien  upon  that  fund,  it  ought  to  take 
without  reference  to  what  might  be  readied  by  other  and 
further  operations  against  property  not  yet  sold,  or  even 
condemned.  K  creditors  who  have  junior  liens  upon  the 
fund  wish  to  have  the  benefit  of  the  machinist's  lien  as 
against  this  other  property,  let  them  advance  the  money 
necessary  to  control  this  lien,  and  then  pursue  the  property 
at  their  own  risk  and  expense.  In  this  particular  case,  there 
is  another  feature  of  great  moment,  and  that  is,  that  the 
realty  does  not  belong  to  the  debtor,  but  to  a  lessor ;  and 
even  if  this  lessor's  property  could  be  taken  to  pay  the  les- 
see's debt  for  machinery,  under  the  special  provisions  of 
par  lien  laws,  the  holder  of  the  lien,  it  would  seem,  ought 
Ml  to  be  compelled  to  resort  to  it.     There  may  be  a  mere 

^  '^pd  liability  of  the  lessor's  property,  but  if  so,  there  would 
'  *"        inequity  to  the  other  creditors  of  the  lessee  not  to 
it.    It  will  be  seen  that  the  question  presented  is 
11 
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Dot  as  to  parening  the  lessee's  term  io  the  leased  premises, 
hot  the  premiseB  themselves. 

9.  The  record  of  the  machinist's  Hen  wos  in  time,  as  to 
the  price  of  the  engine  and  the  cost  of  pntiing  it  np,  etc, 
if  the  record  of  the  Hen  was  within  three  months  after  the 
work  contracted  for  was  completed.  The  contract  for  the 
work,  it  wonld  seem,  was  not  separate  from  the  contract  of 
sale,  but  a  part  of  one  and  the  same  contract.  This  is  the 
great  fact.  The  sale  was  not  an  independent  transaction, 
but  was  connected  witli  a  stipulation  for  work.  To  perform 
the  contract  fully,  required  the  completion  of  the  work,  as 
well  as  the  delivery  of  the  engine.  Arrang<iments  abont 
the  price  were  immaterial  on  the  question  now  before  as. 
Many  particulars  in  respect  to  price,  mode  of  payment, 
time  of  payment,  etc.,  may  be  embraced  in  one  contract; 
for  a  contract  may  be  carved  into  varions  specifications  and 
snbordinate  parts. 

10.  In  the  argument  here  in  behalf  of  the  machinist,  it 
was  conceded  that  tUe  open  acconnt,  except  for  putting  the 
engine  in  position,  etc.,  conid  not  be  so  connected  with 
the  purchase  of  the  engine  as  to  make  the  whole  one  con- 
tract. For  this  reason,  the  main  body  of  the  account 
was  pat  out  iof  the  case.  The  .unpaid  portion  of  the 
price  of  the  engine  was  the  main  sum  for  which  a 
lien   was  insisted   upon.       Now   this   lien,  as   we  gather 


AUGUST  TEHM,  1878.  167 

Brown  vf.  The  State— Toang  w.  The  »tate,  etc 

same  proportion  of  the  part  of  the  fund  saved  as  it  bound 
of  the  original  fund — say,  one  fourth.  If  money  belonging 
to  several  persons  be  mixed,  and  some  of  it  be  lost,  each  has 
a  right  to  his^r^  rata  share  of  the  amount  saved.  Benja- 
min on  Sales,  i>53.  The  principle,  we  think,  applies  to 
lien  as  well  as  to  title.  It  cannot  be  assumed  that  the  part 
of  the  fund  upon  which  the  lien  did  not  rest  was  the  part 
out  of  which  the  whole  loss  happened.  Upon  another  trial, 
it  will  be  incumbent  on  the  jury  to  ascertain  exactly  how 
much  of  the  fund  in  the  hands  of  King  was  produced 
by  the  property  which  was  subject  to  the  machinist's  lien ; 
and  that  proportion  should  be  kept  steadily  in  view  in  divid- 
ing the  remnant  of  the  fund  with  other  claimants,  including 
the  assignee  in  bankruptcy. 
Judgment  reversed. 


*Bbown  vs.  The  State  ;  Young  vs.  The  State  ;  Chapman 
V8.  The  Mayob,  etc.,  of  Maoon  ;  Henderson  et  al^  va^ 
Adaib  &  Beos.  ;  Brooks  vs.  Saunders  ;  Warren  & 
HoBBS  vs.  The  Southern  Bank  ;  Tanner  v^.  Taylor, 
adm'r ;  Murphy  vs.  Masling,  trustee ;  The  Mayor,  etc., 
OP  Maoon  vs.  Whttehubst  ;  Wright  vs.  Smith  et  al. ;  Long, 
admV,  et  al.  vs.  Oaru^er,  trustee ;  Coleman  &  Newsom 
vs.  Warren  et  aL 

The  discretion  of  the  court  below,  exercised  in  granting  or  refusing  a 
new  trial,  will  not  be  controlled  unless  grossly  abused. 


DoziER  VS.  Owen  et  al. ;    Sawyer  vs.  Sawyer  et  al. ;  Wim- 

BERLY  vs.  WiMBERLY   et    ol.  \   MoRRIS   VS.  TiNKER    et   ol.  \ 

WnrrB  et  al.  vs.  The  Naoooghee  Gold  Min.  Co.  ;  McCall 
vs.  Ouilmabtin  &  Co.  ;  Cubbedge,  Hazelhurst  &  Co.  vs. 
Walton,  Whann  &  Co. 

V'fke  discretion  of  the  chancellor  will  not  be  controlled  in  the  grant  or 
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bond  were  dated  on  tbe  13th  of  Januarj,  1874,  Kod  the  ftame  was 
not  an  attachment  p«7ul»nU  lite  ;  and  where  it  further  appeared  that 
the  declamtion  so  filed  waa  an  ordinarv  short-form  statutory  decla- 
ration with  the  usual  procesa  attached  thereto,  and  that  the  refer- 
ence to  attachment  therein  waa  in  these  words  :  ' '  for  which  said 
sum  of  money  ^titionera  have  sued  out  process  of  attachment 
against  said  Andrew  F.  Bill,  returnable  to  the  April  term  superior 
court  of  said  county,  1874  "  ;  and  where  no  motion  was  made  to 
amend  or  explain  the  defects  apparent  upon  the  record  : 

&ld,  litM  priTna  faeie  no  declaration  in  attachment  waa  filed  pursuant 
to  law  at  the  llrst  term,  tvwit ;  the  April  term,  1874,  to  which  the 
Kttaclunent  was  returnable,  and  that  on  the  face  of  the  record  no 
attachment  was  pending  when  the  declaration  was  filed  on  the  10th 
of  January,  1874,  and  that  therefore  the  court  was  right  in  austt^n- 
ing  the  illegality  on  this  ground  at  tbe  instance  of  the  surety. 

i.  In  an  attachment,  as  in  other  cases  founded  on  contract  where  no 
issaable  defense  on  oath  is  made,  the  court  should  render  judgment 
without  a  Jury— G8  Oa.,  377. 

Jacksoh,  JusnoB. 


Macs  va.  Sinulktom, 

Where,  in  defense  to  a  not«  which  reads  as  rollows;  "(BOO.OO.  By  tbe 
twenty-fifth  day  of  December  next.  I  promise  to  pay  F.  H.  Single- 
ton or  bearer  tbe  sum  of  five  hundred  dollars  in  full  payment  for  lot 
of  land  No.  BSS,  in  the  eth  district  of  Early  county.  This  Nov. 
4th,  1870,"— it  was  alleged  by  way  of  equitable  plea,  in  substance, 
that  the  lavd  bad  been  sold  to  defendant  by  one  Johnson,  and 
that  defendant  was  nnable  to  pay  for  it  when  the  money  fell 
due,  and  that  Johnson  was  about  to  move  from  Early  county 
when  the  trade  was  made,  to  go  into  mercantile  busineaa  with  tbe 
plaintiil.  Singleton,  who  was  his  brother-in-law,  in  Griffin,  and  that 
Singleton  advimced  the  money  to  Johnson  to  go  into  tbe  said  business, 
and  at  his  own  volition  and  suggestion  took  tbe  note  from  defend- 
ant, and  that  defendant  took  a  warranty  from  Johnson  to  the  land, 
but  took  none  from  Singleton,  and  that  there  was  an  outstanding 
judgment  obtained  in  Early  against  Johnson,  at  the  date  of  the  pur- 
ee, of  which  defendant  was  igooranC.  which  amounted  to  aeven- 
e  dollars  more  than  tbe  balance  due  on  the  note  given  to  Sin- 
gleton and  sued  on  by  him,  and  that  Johnson  was  now  insolvent  to 
tbe  best  of  his,  defendant's,  knowledge  and  belief,  and  that  tbe  rea< 
n  wbf  he  did  not  also  make  Singleton  warrant  the  title  was  that 
^  did  Bot  know  of  the  Judgment;  and  where  the  plea   nowhere 
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diBtinctly  chftr^gu  any  knowledge  of  said  Judgment  fn  Singleton, 
but  merely  e&ja  in  giving  an  excuse  why  defendant  did  not  take 
Singleton's  warranl}'  thnt  he  did  not  know  of  raid  Judgment  wben 
he  bought,  the  knowledge  thereof  being  fraudulently  concealed  from 
him  by  siud  Johnson  and  said  Singleton,  and  where,  while  there  are 
insinuations  of  fraudulent  combination  between  Singleton  and 
Johnson,  there  are  no  distinct  allegations  of  fraud — and  the  court 
Btmck  the  plea  as  not  entitling  tho  defendant  to  relief; 

HM,  1st,  That  there  Is  no  equity  in  said  plea,  there  being  no  distinct 
BTerment  therein  of  knowledge  of  the  judgment  agunsl  Singleton, 
or  of  any  other  fraud  in  him,  but  only  conjecturee  and  insinuations 
thereof. 

2)1.  That  equity  will  not  relieve  a  defendant  from  the  payment  of  a 
note  after  he  has  been  guilty  of  such  laches  for  eight  years  until  hia 
warrantor  has  become  insolvent,  If  he  be  so,  which  fact  itself  is  not 
distinctly  alleged  in  the  plea. 

Jackson,  JtiBtice,  

Kelsob  vs.  Tatlob  &  Co. 

1.  In  case  of  the  death  of  the  presiding  judge  and  the  reriflcaUon  of 
the  bill  of  exceptions  under  section  4355  of  the  Code,  the  plaintiff 
in  error  must  use  diligence  to  prosecute  his  case  to  the  next  term  of 
the  sopreme  court,  and  if  it  appear  on  the  face  of  the  record  that 
the  counsel  drew  his  affidavit  on  the  6th  of  July  and  delayed  to  take 
the  oath  until  the  S6tb  of  July,  and  thereby  lost  a  term,  and  no  sat- 
isfuctory  reason  therefor  appears,  the  writ  of  error  will  be  dis- 
missed. 

S.  In  such  case  the  Teriflcation  of  the  counsel  for  the  plaintiff  In  error 
It  be  9  up  piemen  ltd  by  that  of  "at  least  one  dijintcrested  n 
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2.  When  parties  agree  m  writing  to  settle  a  JL  fa.  in  a  certain  way 
therein  described,  the  writing  is  the  best  evidence  of  how  the  fi,  fa. 
was  to  be  settled,  and  must  be  produced  to  show  whether  the  arti- 
cles received,  or  alleged  to  have  been  received,  came  up  to  the  written 
agreement. 

Jackbon,  Justice. 

Allbn  et  al.  vs.  Meyebhabdt. 

It  will  be  seen  from  the  record  that  on  the  4th  of  June,  1877,  a  certain 
order  therein  recited  was  passed  by  the  road  commissioners  of  Floyd 
county  in  favor  of  Meyerhardt  against  Allen  &  Jones,  requiring  the 
latter  to  open  a  certain  private  way  upon  conditions  therein  named. 
Those  conditions  were  that  Meyerhardt  should  put  the  road  in  good 
condition  within  ninety  days,  to  be  passed  upon  by  the  commission- 
ers of  Baker's  district;  within  ten  days  after  their  approval  Allen 
&  Jones  were  to  erect  gates,  and  thereby  remove  obstructions  to  the 
road;  if  Meyerhardt  failed  to  put  the  road  in  good  condition  within 
the  time  specified,  then  the  way  was  to  be  closed. 
On  the  14th  September,  1877,  Meyerhardt  applied  again  to  the  com- 
missioners of  the  county,  reciting  the  first  order  and  his  compliance 
therewith,  and  that  Allen  &  Jones,  after  notice,  refused  to  put  up 
the  gates,  and  again  prayed  that  the  obstructions  be  removed.  The 
facts  alleged  were  traversed  by  Allen  &  Jones,  and  it  was  denied  that 
the  road  had  been  put  in  good  order,  but  insisted  that  a  new  road 
in  some  material  points  had  been  laid  out  and  worked  by  Meyerhardt. 
On  this  point  issue  was  joined,  and  the  road  commissioners  of  the 
county  found  against  Meyerhardt,  and  ordered  the  road  closed. 
From  this  judgment  of  the  commissioners,  Meyerhardt  appealed  by 
cerUoran  to  the  superior  court  on  the  11th  of  December,  1877,  when 
that  court  sustained  the  certiorari,  and  passed  the  following  order: 
"  Upon  Shearing  the  eertiarari,  it  is  ordered  and  adjudged  that  the 
certiorafi  be  sustained,  the  judgment  closing  the  road  be  set  aside, 
and  the  commissioners  direct  the  way  to  be  opened  as  a  private  way, 
with  the  right  of  defendants  to  erect  gates  where  the  fences  now 
are.  If  the  road  is  not  on  the  old  road-bed,  that  Meyerhardt  work 
it  on  the  old  road-bed  within  ninety  days  from  the  date  of  their  or- 
der following  this  judgment,  as  per  terms  of  the  order  of  June  4th, 
1877, — the  said  Jones  &  Allen  to  point  out  and  stake  the  old  road- 
bed for  Meyerhardt  or  his  agent,  and  if  they  refuse  to  do  so,  that 
the  road  remain  open  as  now  worked. "  To  this  judgment  exception 
is  taken,  and  the  question  is  the  legality  thereof. 
In  10 far  as  this  judgment  directs  the  old  bed  of  the  road  to  be  pointed 

r  ML  and  staked  by  Allen  &  Jones,  otherwise  the  new  road  to  stand, 
0n  tihiiik  it  beyond  the  power  of  the  superior  court  to  pass  it  under 
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lie  inuBt  apply  for  It  according  to  law. 

We  tberefore  send  the  case  buck,  vllb  directions  that  the  Ruperiot 
court  dispose  of  the  case  according  h>  this  judgment,  by  pasung  npoa 
the  iaaue  made. 
Jacssok,  JaBtice, 


Smith  va.  Chaubebs. 

Where  the  case  belov  turned  on  the  trial  of  an  illegality,  ftnd  the 
record  does  not  contain  the  affidavit  of  illegality,  a  reversal  ia  im- 
practicahte. 

Wabkeb,  Chief  Justice. 


Elliott  vs.  Thb  Wkstkrn  and  Atlantic  Railroad  Compant. 

This  court  held  that  the  court  below  did  not  abuse  its  discretion  in 
granting  a  new  trial  in  this  identical  case,  when  the  verdict  waa  the 
same  as  now.  See  58  Oa..  4H.  We  repeat  the  same  ruling,  with 
the  remark  that  the  superior  court  would  have  abused  its  discretion 
hod  it  allowed  any  such  verdict  as  {5.000,00  to  stand  in  such  a  case. 

Jackson,  Jastice. 
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am I -  _  -.---- . 

Oox  et  ux.  V8.  The  Eabt  Tennssseb,  YmoiNiiL  aitd  Geobgia 

Bailboad  Company. 

An  application  by  a  foreign  corporation  to  remove  a  case  from  a  state 
court  to  the  circuit  court  of  the  United  States  on  account  of  fear  of 
failure  of  justice  through  local  prejudice,  etc.,  need  not  be  Died  at 
the  appearance  term,  but  at  any  time  before  trial. 

Wabnbr,  Chief  Justice. 


Cleveland  vs,  Walden. 

"Where  suit  was  brought  in  1877  in  a  justice  court,  on  a  cause  of  action 
which,  on  the  face  of  the  record,  accrued  prior  to  June,  1865,  judg- 
ment rendered  for  the  plaintiff  and  an  appeal  taken  by  the  defend- 
ant, it  was  not  error  to  dismiss  the  case  on  motion,  although  the 
plea  of  the  statute  of  limitations  had  been  theretofore  filed. 

"Wabneb,  Chief  Justice. 


Roberts  vs.  Neal,  administrator. 

X.  On  the  trial  of  a  claim  case  where  the  question  is  as  to  the  validity 
of  a  sale  from  the  defendant  in  fl,  fa.  to  the  claimant  just  before 
judgment  went  against  the  defendant,  the  said  defendant  and  claim- 
ant being  brothers,  sayings  and  acts  of  the  defendant  while  in  pos- 
session of  the  property,  and  admissions  of  the  claimant  against  him- 
self, are  both  admissible,  and  the  court  will  not  scrutinize  closely 
the  relevancy  of  such  testimony  if  it  bear  at  all  upon  the  question 
of  fraud  and  point,  though  indirectly,  to  fraud. 
3.  Where  exception  is  taken  to  a  part  of  a  charge,  and  the  whole  charge 
taken  together,  including  that  excepted  to,  and  read  in  connection 
with  it,  gives  the  case  legally  and  fairly  to  the  jury,  this  court  will 
not  sustain  such  exception  and  remand  the  case  for  another  hearing. 
S.  When  counsel  present  their  requests  in  writing  to  the  court  at  the 
close  of  the  charge,  and  the  general  charge  has  already  embraced 
the  requests,  the  court  may  well  say  to  the  jury  that  such  requests 
are  the  law,  but  no  more  so  than  when  given  in  the  general  charge, 
and  this  court  will  not  pronounce  such  remark  error  at  the  instance 
of  the  plaintiff  in  error,  especially  when  the  same  remark  was  made 
in  respect  to  like  requests  made  by  the  defendant,  the  contest  being 
Irtiieen  them  which  should  get  the  last  word  from  the  court  to  the 

the  verdict  is  fully  supported  by  the  evidence,  we  would  be 


.-b.  . 
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slow  lo  grant  ft  Dew  trifti,  none  being  asked  for  bolow,  and  unlen 
errors  were  serious  sad  likely  to  change  the  verdict,  this  court  would 
not  interfere. 
jACKfiOMj  Justice. 


Malloby  va.  The  State  of  Gbobqia. 

1.  Where  the  court  in  considering  a  motion  to  suBpend  a  caee  until  a 
witness  could  come  in,  made  by  counsel  who  stated  tliat  he,  the 
counsel,  did  not  have  notice  that  the  evidence  of  the  state  would 
disclose  the  date  or  place  or  the  other  party  to  the  game  (the  indict- 
ment being  for  gaming),  and  the  court  replied,  "  But  your  client 
knew  "and  when  the  counsel  alladed  to  the  fact  that  the  indictment 
specified  another  day,  and  said  hisclient  did  not  know,  and  thecourt 
replied  "  the  court  thinks  he  did,''  and  added  "  that  the  state  had 
the  right  to  prove  the  offense  any  time  within  two  years  before  the 
finding  of  the  bill  and  that  the  law  cbnrged  the  defendant  with  no- 

Seld,  that  there  is  no  such  exprestloo  or  intimation  of  an  opinion  on 
the  evidence  as  requires  the  grant  oF  a  new  trial.    22  Qa.,  408. 

2.  NIcbels  staked  at  cards  need  not  be  proven  to  be  of  value. 
8.  The  evidence  is  sufficient  to  convict. 

Jackson,  Justice, 


The  N0BTHEA8TBBN  Bailboad  Coupany  vs.  Hawkins  «f  al. 

1.  Evidence  that  plaintiif  had  sold  cross-ties  to  defendant,  cut  from 
the  land  on  which  the  trespass  was  alleged  to  have  been  committed 
by  defendant  in  excavating  and  erecting  its  road  on  plaintiff's  land. 
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^iod,  tAnxX  v-  Gairett,  adm V-HodMm  f».  The  Board  of  Bdacation  of  Cherokee  Go. 

Brand,  admV,  vs.  Gabbett,  adm'r. 

[WiBRXB,  Chief  Justice,  wu  proridentiaUy  preyented  from  pretidlng  in  thia  caee.  ] 

The  bill  of  exceptions  in  this  case  not  being  signed  by  the  party 
plaintiff  or  the  attorney  according  to  the  Code,  §4251,  must  be 
dismissed.  The  indorsement  of  the  name  of  the  attorney  on  the 
back  of  the  bill  of  exceptions  is  not  such  signing  it  as  is  contem- 
plated and  required  by  the  Code. 

Jackson,  Jastice. 


Hudson  vs.  The  Board  of  Education  of  Cherokee  County. 

[Wabhsb,  Chief  Justice,  waa  providentially  prevented  from  presiding  in  this  case.] 

Where  upon  the  face  of  the  bill  of  exceptions  it  appears  that  the 
recommendation  of  the  grand  jury  on  which  the  judge  removed  the 
plaintiff  in  error  from  the  office  of  county  school  commissioner  was 
made  on  the  petition  of  the  county  board  of  education,  and  where 
the  president  of  the  board  was  served  too  late  with  a  copy  of  the 
bill  of  exceptions,  the  proceeding  in  the  court  below  cannot  be 
treated  as  ex  parte,  so  as  to  render  due  service  of  the  bill  unnecessary 
under  section  4200  of  the  Code.  The  removal  having  been  recom- 
mended on  the  official  petition  of  the  board,  the  board  stood  in  the 
relation  of  a  substantial  party,  and  would  be  entitled  to  be  heard  in 
the  supreme  court. 

Bleckley,  Jastice. 

Parties.  Schools.  Practice  in  the  Supreme  Court, 
August  Terra,  1878. 

At  the  February  term,  1878,  of  Cherokee  superior  court 
the  board  of  education  of  the  county  preferred  charges  be- 
fore the  grand  jury  against  Hudson,  the  county  school 
commissioner,  and  asked  for  his  removal  from  office.  He 
filed  an  elaborate  reply.  The  grand  jury  recommended  his 
removal,  and  the  judge  of  the  superior  court  so  ordered. 
To  this  judgment  and  the  proceedings  leading  thereto, 
Hudson  excepted. 

When  the  case  was  called  in  this  court,  the  defendants 
nonred  to  dismiss  the  writ  of  error  because  the  president  of 


SUPKEME  COURT  OF  GEORGIA. 


the  board  of  edncation  had  not  been  served  with  a  cop;  of 
the  bill  of  exceptioDs  within  the  lime  prescribed  bj  etatate. 
Thie  was  admitted  by  coansel  for  plaiutiS  in  error,  bat  it 
was  replied  that  the  proceeding  was  ex  parte  and  therefore 
no  service  was  necessary.  The  court  ralcd  as  indicated  in 
the  head-note. 

Irwin,  McGlatchey  &  Ibwim  ;  0.  D.  FHiLUpa,  for  plain- 
tiflE  in  error. 

J.  L.  BfioWM,  for  defendants. 


Gbeen  v8,  Rouers. 

1.  A  mortgage  of  all  other  articles  in  a.  certain  Btore  of  every  descrip- 
tion, after  enumera^ng  certain  speciSed  goods,  and  "  of  all  future 
purchases  wbich  lie  may  purchase,  or  goods  which  he  may  come 
poueased  of  hereafter  in  said  store,"  is  such  a  description  of  prop- 
erty as  is  certain  enough  to  sustain  the  validity  of  the  mortgage  as 
between  the  mortgagor  snd  mortgagee. 

?.  In  an  affidavit  of  Illegality,  the  effect  of  which  Is  to  suspend  the 
process  of  the  court,  the  grounds  should  be  set  out  In  such  manner 
as  to  show  clearly  that  the  execution  la  proceeding  Illegally  by  the 
conduct  of  the  plaintiff  or  of  the  officers  of  the  law:  therefore,  an 
allegation  that  the  mortgage  was  altered  without  stating  who  altered 
it,  or  that  it  was  done  without  the  consent  of  the  mortgagor,  was 
propt:rly  held  ipsulBcient ;  Hinl  so  lr)i>  nii  iLlle^'jilioTi  tliat   ' 
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Wilton  M.  The  State— Harman  v$,  Stange,  adm*x,  ei  al, 

Wilson  vs.  The  State  of  Geobgia. 

Upon  an  indictment  charging,  in  one  count,  an  assault  with  intent  to 
murder,  and  in  another  count,  unlawful  stabbing  not  done  in  self- 
defense  or  under  other  circumstances  of  justification,  the  verdict 
was,  *'  We  the  jury  find  the  prisoner  guilty  of  the  offense  of  stab- 
bing." The  prisoner  moved  in  arrest  of  judgment,  insisting  that 
the  verdict  was  special  and  not  general ;  that  it  did  not  find  all  the 
issues  involved  ;  and  that  a  verdict  for  stabbing,  without  negativ- 
ing self-defense  or  other  justification,  does  not  find  any  crime  or 
misdemeanor  for  which  sentence  can  be  pronounced.  That  all  the 
issues  were  disposed  of,  see  58  €kt,,  200  ;  and  that  the  verdict,  con- 
strued in  connection  with  the  indictment,  was  sufficient,  see  51  Oa,, 
144. 

Bleckley,  Jastice. 

J.  L.  Hardeman  ;  Elias  Herman,  for  plaintiff  in  error, 
cited  for  reversal :  55  Oa.,  191 ;  58  /J.,  546 ;  38  /J.,  117 ; 
1  Bish.  C.  P.,  378,  379,  677,  833 ;  2  Green  Or.  Law  Rep., 
91,  250,  251,  748;  1  Chit,  C.  L.,  643;  Hopkins  P.  L.,  518; 
28  Oa.,  367 ;  3  lb.,  417 ;  31  76.,  206 ;  32  7J.,  251 ;  Code, 
varions  sections. 

0.  L.  Babtlett,  solicitor  general,  for  the  state,  cited  for 
affirmance  :  Code  §4369 ;  51  Ga.,  144 ;  25  76.,  396. 


Habman  V8.  Stanoe,  administratrix,  et  al. 

A.  motion  was  made  to  dismiss  the  bill  of  exceptions  in  this  case  on  the 
ground  that  the  deeds  which  were  attached  to  the  bill  of  exceptions 
were  not  referred  to  therein,  were  attached  after  and  separate  from 
the  judge's  certificate,  and  in  nowise  identified  as  exhibits  to  the  bill, 
in  accordance  with  the  10th  rule  of  this  court.  These  deeds,  whether 
they  constitute  a  mortgate  or  absolute  title,  and  especially  in  view 
of  the  transfer  or  assignment  upon  one  of  them  by  certain  adminis- 
trators of  one  estate  to  those  of  another,  are  absolutely  necessary  in 

.  order  to  pass  an  intelligent  judgment  in  reviewing  the  decision  com- 
gained  of;  and  we  cannot  tell  whether  they  were  in  evidence  or  not, 
€f  what  sort  of  deeds  they  were,  without  the  certificate  of  the  judge 

*  urtome  other  act  of  his  identifying  them.    The  motion  to  dismiss 

/l>MHl  Uierefore  be  sustained.    See  Tai/lar  vs.  Cook  et  al,,  51  Qa,,  215. 

l^f^MftB  Ihe  less  reluctant  to  dismiss  the  case,  because  if  he  acted 
Ibe  evidence  as  contained  in  the  bill  of  exceptions  certified 
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Colquitt,  goTeraor,  for  use,  t«.  I^ty,  An  Iff,  €t  oL 

to,  we  should  be  constrained  to  affirm  the  jadgment  under  the 
ruling  in  Kinnebrew  m.  Me  Whorier  et  al. ,  decided  at  this  term.  For, 
conceding  that  this  evidence  makes  the  transaction  only  an  equita- 
ble mortgage— that  is,  that  there  was  an  absolute  deed  with  bond  to 
reconvey  on  payment  of  money  borrowed — then  the  widow  cannot 
get  dower  until  she  has  paid,  or  offcredjto  pay,  the  principal  sum 
borrowed,  with  interest  thereon.  So  that,  as  she  has  not  complied 
with  this  rule  so  laid  down  in  Kinnebrew  w.  MeWhorter  et  al.,  the 
judgment  would  have  been  affirmed ;  and  the  dismissing  the  bill  only 
has  the  same  effect. 

Jaokbon,  Justice. 


Colquitt,  governor,  for  use,  vs.  Ivey,  sheriff,  et  al. 

1.  For  the  sheriff  to  neglect  to  serve  a  declaration  and  process  and 
make  return  of  service,  when  by  law  it  is  his  duty  to  serve  and  re- 
turn, is  a  breach  of  his  official  bond;  and  any  person  aggrieved 
thereby  may  maintain  an  action  upon  the  bond,  against  the  sheriff 
and  his  sureties.    Code,  §§12,  849,  861,  8889,  8919  ;  15  (?a.,  46. 

2.  In  this  case  the  amended  declaration  sets  forth  a  cause  of  action. 
The  breach  of  the  bond  is  sufficiently  assigned.  Taking  the  alle- 
gations as  true,  damages  flowed  from  the  breach.  It  was  error  to 
sustain  the  demurrer. 

Bleckley,  Justice. 

Sheriffs.  Service.  Pleadings.  Before  Judge  Cbawfobd. 
Muscogee  Superior  Court.    May  Term,  1878. 

This  was  an  action  of  debt  by  Colquitt,  governor,  for 
use  of  Lackey,  on  a  sheriff's  bond  executed  by  Ivey  and  his 
securities.  As  finally  amended  the  declaration  set  forth  a 
breach  in  substance  as  follows : 

For  that  on  April  15,  1876,  Lackey  being  the  holder  of 
two  promissory  notes  on  Clemens  and  Mehaffey,  due  Feb- 
ruary 2,  1875,  aggregating  in  amount  $3,150.00,  filed  his 
complaint  on  said  notes  and  sued  out  process  returnable  to 
the  May  term,  1876;  the  clerk  made  out  copies,  with  pro* 
cess  attached,  and  delivered  the  same,' with  the  original,  to 
Ivey,  sheriff,  more  than  twenty  days  before  said  term  con- 
vened, and  within  full  time  for  service  and  return  twenty 
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Colqnitt,  goremor,  for  use,  vg.  Ivey,  sheiifP,  ei  al. 

days  before  such  term,  Mehaffey  residing  in  the  city  of 
Colnmbns  in  the  cotinty  of  Muscogee,  and  demons  within 
two  miles  of  said  city  and  in  said  county.  The  said  sheriff 
served  Clemens,  who  was  then  and  is  now  entirely  insol- 
vent, but  failed  and  neglected  to  eerve  Mehaffey  or  to  make 
returns  thereof.  At  the  trial  term  of  said  case,  counsel  for 
Mehaffey  moved  the  court  to  dismiss  the  action  for  want  of 
service  on  him.  Mehaffey  was  a  resident  of  the  county,  a 
security  on  the  bond  of  the  sheriff,  and  solvent.  The  court 
sustained  the  motion.  Counsel  for  plaintiff  Lackey  then 
dismissed  as  to  Clemens,  and  re-commenced  suit  against 
both  of  the  defendants,  returnable  to  the  May  term,  1877, 
but  before  said  term  Mehaffey  sold  out  all  of  his  property 
in  said  county,  and  removed  with  his  family  without  the 
limits  of  this  state.  Therefore  by  the  said  sheriff's  neglect 
of  duty.  Lackey  failed  to  obtain  judgment  against  Mehaffey 
at  the  November  term,  1876,  so  as  to  bind  his  realty  and 
personalty  in  said  county,  which  was  then  ample  to  pay  said 
indebtedness,  thus  causing  him  to  lose  his  entire  debt. 
Judgment  was  recovered  against  both  of  said  defendants  at 
the  November  term,  1877,  and  nuUa  bona  has  been  returned 
on  an  execution  issued  therefrom,  and  thus  the  entire  debt 
has  been  lost  to  said  Lackey. 

Count  for  $500.00  for  counsel  fees,  costs  and  expenses  of 
attending  court. 

To  the  declaration  as  amended  defendants  demurred,  be- 
cause the  breach  of  the  bond  assigned  is  not  plainly,  fully 
and  distinctly  set  forth,  and  because  it  did  not  appear  that 
the  loss  and  damage  sued  for  wa^  the  result  of  the  sheriff's 
neglect  of  duty. 

The  demurrer  was  sustained  and  the  plaintiff  excepted. 

No  opinion  was  pronounced  beyond  that  set  forth  in  the 
head-notes. 

BuflSELL  &  RussBLL ;  Thobnton  &  Grimes  ;  Blandfobd 
Gabrabd,  cited  for  revei*sal :  Code,  §§3332,  3344,  et  seq,; 
'00.,  374;  16  Conn.,  556;  1st  Day,  128;  1st  Comyn's 


ITO  SUPREME  COURT  OF  QEORGIA. 

SbMlr,  fDudlui,  M.  Toola— Bnrga  t*.  Tb«  Stite. 

Dig.,  414;  9  John.,  384;  15  lb.,  456;  7th  Ga„  445;  17 
Ih.,  589, 625 ;  3i8t  Ih,  601 ;  44  /*.,  14 ;  Sedg.  Meas.  Dam., 
534  ;  Sher.  &  Bed.  or  Neg.,  ^21,  523,  533,  604 ;  3  Esp., 
476 ;  8th  Mo.,  619 ;  18th  Vt.,  227. 

Pbabodt  &  Bbannon,  cited  for  affirmance,  33  &a.,  478  j 
27  /*.,  268. 


Shbalt,  guardian,  v€.  Toole. 

1.  On  a  case  made  to  trf  an  lasue  of  damages  for  the  Interpoaition  of  a 
claim  for  delaj  only,  under  section  8741  of  the  Code,  It  was  not 
error  to  strike  an  equitable  plea  filed  in  the  claim  case,  the  claimant 
beicg  allowed  to  iotroduce  all  his  evidetice  to  elucidate  the  iasoe 
before  the  court. 

%.  In  such  a  case  It  is  enough  that  a  plain  Israe  charging  that  the  claim 
««s  interposed  for  delaj  only  be  tendered,  and  no  formal  pleading 
is  necesBary,  especially  if  no  objection  be  made  to  it  before  or  at  the 
trial. 

8.  Where  a  plaintiff  is  seeking  to  enforce  bis  judgment  for  the  pur- 
chase money  of  land,  which  the  defendant  had  bought  for  himii^, 
and  bad  not  paid  for,  and  the  defendant  put  in  a  claim  to  the  land 
as  guardian  for  his  ward  on  the  ground  that  the  ward's  money  had 
paid  for  the  land  as  for  as  it  had  been  paid  for,  and  that  the  plaintiff 
knew  that  his  ward's  money  had  been  used  by  him,  and  the  claitn  is 
discontinued,  and  an  issue  is  made  np  under  the  Code,  section  3741, 
and  no  material  error  is  committed  by  the  court  on  the  trial  of  anch 
iMue,  and  the  Jury  find  that  the  claim  was  interposed  for  delay  only, 
there  being  no  shadow  of  title  In  the  ward  to  the  land,  and  thecourt 
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Kennedy  vt.  tiiii«e -Powell  v$.  Franklin. 


the  jury  believe  from  the  evidence  that  the  watch  was  hanging  on  a 
post  covered  by  the  roof  of  the  building,  and  the  defendant  took  it 
therefrom,  it  is  larceny  from  the  house."  As  all  the  charge  is  not 
in  the  record,  the  presumption  is  that  the  prisoner's  intent,  the 
manner  of  the  taking,  the  ownership  of  the  watch,  etc.,  were  prop- 
erly submitted. 

fiLBOKLEY,  Justice. 


Kbnnbdt  vs.  Guisk. 

IPVhere  a  bill  praying  for  ao  injunction  is  based  upon  trespass  to  real 
estate  in  cutting  down  and  sawing  up  the  timber  thereon,  and  it  is 
alleged  that  the  chief  value  of  the  land  consists  in  the  timber,  it 
being  quite  poor  and  of  little  value  for  agriculture,  and  that  the 
complainant  apprehended  that  the  defendant  would  fell  and  destroy 
all  the  timber,  and  leave  the  tops  and  limbs  unsuited  for  lumber  to 
rot  on  the  ground  and  generate  malMriu  and  produce  sickness  in  de- 
fendant's family,  he  living  on  adjoining  lands  and  cultivating  them, 
having  bought  this  lot  for  its  timber;  but  wjere  complainant  failed  L 
to  allege  Insolvency  in  the  defendant,  and  while  he  set  up  title  al- 
leged  to  be  perfect  in  himself,  yet  disclosed  the  fact  that  the  defend-  • 

ant  alBO  claimed  under  title,  though  charged  to  be  fraudulent,  and  \ 

did  not  charge  that  his  own  was  older  than  defendant's,  and  where  ' 

the  bill  disclosed  the  fact  that  defendant  had  erected  a  saw-mill  on 
the  land,  and  was  regularly  and  openly  sawing  the  timber,  but  failed 
to  allege  when  this  was  done,  whether  before  or  after  complainant's 
purchase,  which  purchase  was  only  a  short  while,  some  two  years, 
before  the  bill  was  brought  for  enjoining  the  trespass: 

Mild  1.  That  the  facts  made  by  the  bill,  taken  altogether,  are  not  suffl-  • 
cient  to  take  the  case  out  of  the  ordinary  rule  that  equity  wilf  not 
interfere  to  restram  trespass  where  the  defendant  is  solvent,  but  will    / 
leave  the  parties  to  their  remedy  at  law.  ' 

S.  That  the  chancellor's  discretion  in  refusing  the  injunction  without 
hearing  from  the  defendant  by  the  temporary  restraining  order  and 
rule  to  show  cause,  was  not  abused. 

JiOKSON,  Jastice. 


Powell  va,  Franklin. 

Votice  of  defective  consideration  in  negotiable  paper  purchased  by 
'  ffif  pUintiff  before  maturity  being  in  issue,  and  both  parties  having 
^'llitttod  that  the  plaintiff  inquired  of  the  defendant,  the  maker  of 
jSMl1M^>  ^^o:%  purchasing,  and  the  only  conflict  being  as  to  the 

1^ 
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ODlcen  of  Coort «.  Wjrilt— Bnntle;  x.  Bock  tt  al.,  etc, 

tenna  of  the  defendant'e  response  Id  tbe  ioquiiy,  aad  tbere  being  no 
otLer  evidence  on  the  subject  or  Doljce,  the  court  did  not  eir  in 
rcfuH:Dg  to  charge,  generally,  tliut  any  circumaianco  which  would 
place  a  prudent  man  upon  his  guard  is  sufflctenl  notice  to  *  pur- 
chaser, and  In  charKiug  more  Bpecifically  in  line  with  the  testimony, 
"that  if  the  pkintiff  made  inquiry  of  the  defendant  and  was 
informed  llmt  the  paper  was  good,  lie  would  be  protected  in  pur- 
chasing :  but  that  if  the  nnswi'r  be  received  would  put  a  rcaaonable 
man  on  further  inquiry,  he  would  not  be  protected. " 

S.  The  evidence  was  eufflcieiit  to  warraol  the  verdict  under  the  law. 

Blecklby,  Justice, 


■    Officbbb  of  Coi:et  vs.  Wyatt. 

[WixHEB,  Chief  JiMfce.  ni  provMenUtJI]'  piereiilad  frain  preeldlng  In  thla  caM.J 

1.  Where  four  defendants  are  Jointly  indicted  and  Jointly  tried,  the 
clerk  of  court,  under  sec  lion  3(105  of  the  <!ode,  is  only  entitled  to  five 
dollars  costs. 

2.  In  such  a  case,  under  section  8696,  the  sheriff  is  not  entitled  to  costs 
for  taking  the  four  appearance  b''>ud3 — no  provision  being  made  in 
said  section  or  elsewhere  for  such  costs. 

Jacssor,  Justice. 


fiRABTLEY  VS.  Bl'CK  St  ol. 

A  judgment  in  a  claim  cese.  declaring  the  property  subject  and  direct- 
ing that  the  Ji.  fa.  proceed.  Is  not  a  judgment  for  any  sum  certain 
BO  aa  to  enable  the  supreme  court  (o  award  damBges  against  the 
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WilkiiMon  V8.  Lhim  A  Hotanes— Clark,  Hotter  ACo.  v$,  Wheatoa,  eurvivor. 

dered  the  aoditor*s  report  to  be  received  and  entered  on  the  minutes 
of  the  court,  and  thereupon  at  the  same  term  entered  a  final  decree 
in  the  cause  without  furtlier  consent: 

Held,  1st.  That  the  final  decree  so  entered  was  not  embraced  in  the 
agreement  of  counsel,  and  hence  that  the  judge,  having  been  of 
counsel,  had  no  legal  power  to  make  it,  and  it  must  be  annulled, 
under  §205  of  the  Code. 

^eld,  2d.  That  the  judge  of  the  superior  court,  acting  as  that  court  and 
subject  to  the  review  of  this  court,  must  have  power  to  hear  and 
determine  the  whole  case,  and  if  parties  only  agree  that  he  shall 
hear  and  decide  a  part  thereof,  he  is  a  mere  referee  of  theirs,  and  his 
action  upon  the  matter  referred  is  not  subject  to  be  reviewed  here: 
therefore,  whilst  we  set  aside  the  decree  which  the  court  was  dis- 
qualified to  render,  we  decline  to  interfere  with  the  judgment  of  the 
referee  sustaining  the  demurrer  and  dismissing  the  exceptions  to  the 
report. 

Wx  is  due  to  Judge  Crisp  to  say  that  in  his  verification  of  the  bill  of  ex- 
ceptions he  adds  the  following:  "  The  counsel  for  Bryan  had  left  the 
court  before  a  decision  was  made  on  the  demurrer.  After  the  decision 
was  made  and  the  decree  entered,  counsel  for  defendants  in  error  called 
the  attention  of  the  court  to  the  fact  that  perhaps  the  agreement  only 
extended  to  passing  on  the  demurrer,  and  then  agreed  in  open  court 
that  if  counsel  insisted  on  that,  the  decree  should  be  set  aside,  and 
the  judgment  of  the  court  extend  no  further  than  sustaining  the  de- 
murrer. Immediately  after  the  adjournment  of  the  court  counsel 
were  notified  of  this.' 

Jackson,  Justice. 


Wilkinson  vs.  Lanb  &  Holmes. 

'I'hough  this  court,  if  sitting  as  a  jury  in  the  box  of  the  superior  court, 
would  probably  not  have  rendered  the  verdict  which  was  rendered, 
there  was  no  abuse  of  discretion  by  the  presiding  judge  in  not  set- 
ting it  aside.  There  is  enough  evidence  to  uphold  it  in  a  court  of 
errors,  and  it  is  not  contrary  to  law. 

Bleoklbt,  Jastice. 

Clask^  Bosses  &  Company  vs,  Wheaton,  surviv^or. 

1.  This  case  as  to  the  nature  of  the  instrument  is  controlled  by  the 

case  of  Lee  ds.  Clark,  Rosser  db  Co.,  decided  to-day. 
&  If  the  principle  there  ruled,  that  the  paper  held  by  Clark,  Rosser  & 
"     Oq,  was  a  mortgage  and  not  a  sale,  did  not  rule  the  case,  the  judg- 
'«:iifeMit  here  being  older  than  the  oldest  of  the  instruments  held  by 

inXea  iw.  Clark,  Sotser  db  Oo.ot  thia  term.— (R.) 


» 
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FlilHM.  The  Bute— Dniiw.  Bdtcfcluid. 

Clark,  RoMcrfti  Co.  would  take  the  crop  iuprefereace  to  their  ct^m. 
The  lien  of  that  Judgmeat  was  upon  the  land  of  defendant  and 
whatever  was  planted  and  grew  thereon,  and  so  Boon  as  the  crop  was 
grown  thereon  and  matured,  the  lien  attached  to  the  crop,  aad  it 
could  be  sold  under  iitefl.fa.  issued  upon  the  judgment. 
Jaokbob,  Jnstice. 


FiBHBB  va.  Tbb  State  of  Gbobqia. 

1.  Cert^n  articlea  of  jewelry  which  disappeared  from  the  building  as 
the  result  of  the  burglary,  having  been  found  in  the  prisoner's  house, 
evidence  showing  whether  he  was  married  or  unnuuried  was  not 
irrelevant  on  his  trial. 

2.  Illegal  evidence  which  comes  in  without  objection,  and  is  ruled  out 
as  soon  as  any  motion  for  the  purpose  Is  made  in  behalf  of  the 
prisoner,  is  not  cause  for  a  new  trial. 

5.  That  the  prisoner  said  to  some  one  "  I  amgoing  to  carry  some  ladies 
to  your  house, "-was  not  relevsnt  testimony. 

4.  The  charge  of  the  court  on  the  subject  of  explaining  the  prisoner's 
possesion  of  the  Stolen  goods,  was  not  error,  on  the  facts  contained 
in  the  record. 

6,  The  verdict  was  warranted  by  the  law  and  the  evidence,  and  do 
cause  for  a  new  trial  is  apparent 

Bleoklet,  JoBtice. 


Dati8  V3.  Stbiokland. 
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The  Ocoui  Steamship  Company  w.  Kniue— Stevenwrn  vt,  Bmith. 

^X3d.  That  the  answer,  without  more,  was  insufficient  to  prevent  the 
rule  from  being  made  absolute  against  the  constable —the  levy 
on  the  cotton  having  been  actually  made,  and  it  not  appearing  that 
the  cotton  had  been  surrendered  by  the  constable,  or  that  the  levy 
bad  been  stayed  by  process  of  law. 

^^GKfiosr,  Justice. 


The  Ocean  Steamship  Company  vs.  Kbauss. 

^  —  Oral  evidence  not  incorporated  into  the  brief  of  evidence  as  agreed 

upon  by  counsel  and  approved  by  the  court,  canno*;  be  considered 
on  a  motion  for  a  new  trial.  If  some  of  the  evidence  was  omitted 
from  the  brief,  it  could  have  been  supplied  by  amending  the  brief, 
l)ut  not  otherwise,  not  even  by  revertmg  to  the  judge's  personal 
memory. 
^  According  to  the  evidence  as  set  out  in  the  brief  contained  in  the 

:vecord,  there  was  no  testimony  submitted  to  the  jury  of  any  rela- 
^on  whatever,  between  the  parties  to  the  case;  and  that  being  so, 
^he  court  appears  to  have  erred  in  overruling  the  motion  for  a  non- 
suit, and  in  refusing  a  new  trial  on  that  ground.  As  a  prima  faci$ 
^^ase  was  not  made  out,  questions  raised  on  the  charge  of  the  court 
re  only  speculative,  having  now  no  practical  importance.  The  court 
ihould  not  have  charged  anything,  but  should  have  ordered  a  non- 
^aniit.    Let  a  new  trial  be  granted. 

^:eckley,  Justice. 


Stevenson  vs.  Smith, 

^^^ere  an  execution  was  proceeding  for  the  benefit  of  an  attorney  to 
collect  fees  due  him  thereon,  and  the  same  bore  date  in  1867,  and 
"Was  met  by  affidavit  of  illegality,  on  the  ground  that  it  had  been 
p^d  off  prior  to  the  act  of  February  24,  1878,  giving  a  lien  on  exe- 
cutions to  attorneys  for  fees,  and  the  settlement  consisted  in  the 
payment  of  fifteen  dollars  cash  and  the  settlement  of  a  drug  bill 
owing  by  plaintiff  to  defendant: 
Bebl  1.  That  the  settlement  was  good  against  the  attorney  unless  he 

gave  notice  of  fees  due  him  to  the  defendant  in  fl.  fa, 
1  That  whether  the  settlement  was  fair,  and  executed  and  made  with- 
out cdUosion  against  the  attorney,  was  matter  for  the  jury  to  decide, 
.    md  the  issue  being  fairly  submitted  by  the  judge  and  he  being  sat- 
Med  with  the  verdict,  this  court  will  not  interfere. 

fyaaosSy  Justice. 
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A8P1NW4LL  va,  Tbeanor. 

Areturaof  nuZlaAonamade  by  the  regular  mureltal  of  the  townof  Black- 
sbeor.  in  Pierce  county,  or  by  &  Bpecial  morabnl  Appointed  by  the 
mayor,  upon  a  f.fa.  issued  from  a  justice  court,  will  not  prevent 
the  judgment  from  becoming  dormant.  The  functions  of  the  mttr- 
abals  as  constables  are  confined  to  process,  etc.,  emanating  from  the 
corporation  court  created  by  the  special  act  of  August  27,  1879, 
<pamph.  p.  143,)  and  do  not  extend  to  executions  issued  from  other 
courts  In  rlrtue  of  the  general  law.  The  fourth  and  fourteenth  sec- 
tions of  the  special  act  are  to  be  read  together,  and  are  to  be  con- 
strued in  reference  to  tlie  title  of  the  act,  and  to  the  constitutional 
rule  requiring  both  unity  and  conformity  Id  the  subject  matter. 

Code,  gsose. 
Blscklbt,  Justice. 


Andbewb  et  al.  va.  Fooce. 

1.  A  suit  on  a  written  contract  for  building  a  house  ca 
by  adding  thereto  an  account  to  whicb  the  written 
apply,  audi  account  being  a  distinct  cause  of  action. 

3.  The  other  grounds  for  new  trial  are  not  well  taken. 

Jackson,  Justice. 


Thomas,  judge,  vs.  Reese,  treasurer. 

In  fixing  tbe  solarv  of  the  county  judge,  the  first  grand  jury  acting 
upon  the  subject,  establishes  a  salary  for  one  year  only,  and  not  for 
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Banew  «i;  Ihurlef— Stephens  tw.  Smith— Findley  vt.  Saner. 

Ranew  vs.  Darley. 

ire  on  the  9th  of  October   1873,  the  plaintiff  in  error  obtained  a 
Teversal  of  the  Judgment  of  the  court  below  and  a  remittitur  of  that 
<late  was  sent  to  him,  in  accordance  with  the  practice,  as  the  prevail- 
ing party,  and  was  not  made  the  judgment  of  the  superior  court 
^ntil  June  term  1876,  and  where  the  superior  court  at  the  October 
"term  1875  passed  an  order  requiring  the  said  plaintiff  to  establish 
<»ples  of  the  original  bill  in  equity  and  other  papers  not  to  be  found 
:mu  the  office  of  the  clerk  of  the  superior  court  by  the  next  term 
thereafter  or  the  case  would  be  dismissed,  and  where  the  case  was 
dismissed  at  the  October  term  1876,  and  a  motion  at  the  same  term 
^^i^as  made  to  set  aside  the  judgment  of  dismissal  and  reinstate  the 
$,  and  the  court  overruled  the  motion  : 
I,  that  this  court  on  such  a  question  of  practice  with  such  laches 
ill  not  control  the  discretion  of  the  superior  court  in  overruling 
'^he  motion. 

^ -^h^-^zjKsoN,  Justice. 


Stephens  vs.  Smith. 

open  account  for  supplies  furnished  during  the  year  1877,  to  enable 
purchaser  to  make  his  crop,  and  necessary  for  that  purpose, 
^^^ving  been  reduced  to  judgment  by  suit,  and  a  lien  thereby  c;  eated, 
^hke  subsequent  setting  apart  to  the  debtor  of  the  corn,  fodder,  cotton 
^nd  cottonseed,  the  produce  of  that  year,  as  exempt  personalty  under 
^tie  constitution  and  statutes  of  the  state,  did  not  protect  the  same 
^rt>m  levy  and  sale  under  the  judgment.     According  to  the  principle 
i^led  in  Ttfl  vs,  Niwsom^  44  (?a.,  600,  necessary  supplies  for  making 
t^e  crop  are  to  be  regarded  as    *  material  furnished  therefor  ",  or  in 
trbe  nature  of  purchase  money,  and  therefore  outranking  the  exemp- 
tion ri^t. 

^x-ifiCKLBY,  Jastice. 


FiNDLET  VS.  SaSSER. 

^osboa  Mercer  died  in  1848  leaving  a  will  by  which  he  devised 
certain  lands  to  his  wife  for  life,  remainder  to  his  children,  among 
them  Elizabeth  who  intermarried  with  Findley  in  1859.  In  Decem- 
ber 1866,  Sasser  bought  the  life  estate  of  the  widow  and  went  into 
powcoflion  January  Ist,  1867,  and  he  bought  of  Findley  the  remain- 
4m  interest  devised  to  Elizabeth  his  wife,  in  1867.  The  widow 
|lsd  in  1876,  and  Elizabeth  Findley  applied  for  writ  of  partition  to 
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Cheny  H.  The  NcMh  and  Soutli  Ballniad  Compuv— nanlnt  M-  Whitlleld. 

bave  her  atua*  wt  apart  on  the  ground  that  the  right  thereto  was  here, 
and  not  her  husbaQ<1'8  bf  virtue  of  liia  marttal  Hfchta,  nnder  the  act 
of  I86S,  known  aa  "the  woman's  law:" 
Seld,  that  the  title  to  the  remainder  vested  in  the  husband  on  his  inter- 
marriage with  Elizabeth  in  1669,  and  that  it  passed  legally  into  Sas- 
ser  by  the  husband's  converance  in  1647  See  25  6a.,  S9S;  S7  Oa., 
413. 

Jacksoh,  Jnstice. 


Cbshbt  v9.  The  Nobth  &  South  Railroad  CoHPAHr. 

After  Judgment  in  the  superior  court  dismissing  tbe  action  for  want  of 
service,  and  after  affirmance  of  that  Judgment  by  this  court,  nothing 
remains  to  be  done  but  to  make  the  Judgment  of  this  court  the  Judg- 
ment of  that  conrt.  Leave  to  reinstate  the  case  in  the  superior  court 
for  the  purpose  of  having  the  defendant  duly  served,  and  then  pro- 
ceeding with  the  action,  will  not  be  granted  either  before  or  after 
the  rtmilHlvr  is  entered.  The  case  on  the  former  writ  of  error  Is  re- 
ported in  59  Qa.,  446. 

Blecklet,  Justice. 

Fleuino  vs.  Whitfield. 

[iruwiR,  C3il«r  Jutln,  wu  pnxideiitiiill]' pnnBtad  trom  pmldlngbi  tbliCMe.] 

Where  W.  purchased  a  homestead  which  was  set  apart  for  a  widow 
and  minora  out  of  the  lands  of  a  deceased  father  and  husband,  and 
sold  to  F.,  and  where  W's  title  from  the  widow  made  no  reference 
to  homestead,  and  where  some  of  the  heirs  at  law  of  the  deceased 
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Bryan  ei  al.  m.  The  State— Field  €C  al,  v»,  WUlixigham  el  al,,  etc. 

Bbyak  et  al.  vs.  The  State  of  Georgia. 

1.  Where  burglary  and  larceny  were  committed  together,  the  prison- 
er's possession  of  the  stolen  property  (wheat)  twelve  days  thereafter, 
if  not  satisfactorily  explained,  would  be  a  circumstance  to  be  con- 
sidered on  his  trial  for  the  burglary.  In  order  for  the  possession, 
th'^ugh  after  such  a  lapse  of  time,  to  be  of  no  weight  as  a  fact  tend- 
ing to  prove  guilt,  it  would  have  to  be  accounted  for.  The  prisoner 
would  not  be  relieved  from  the  burden  of  explaining  it,  if  he  wished 
to  rid  himself  entirely  of  its  e£fect  in  its  due  connection  with  other 
circumstances. 
2.  There  was  no  abuse  of  discretion  in  refusing  a  new  trial. 

Bleckley,  Jastice. 


Field  et  al.  vs.  Willinohah  et  al. 

This  court  will  not  control  the  discretion  of  the  chancellor  in  refusing 
to  grant  an  injunction,  and  remove  a  cause  pending  at  law  in  the 
county  of  Gordon  to  the  chancery  side  of  the  court  in  Whitfield, 
when  there  has  been  great  delay  in  bringing  the  bill  and  asking  the 
injunction;  and  when  the  common  law  case  consists  of  money 
rules  pending  against  the  sheriff  of  Gordon  county,  which  are 
themselves  in  the  nature  of  equitable  proceedings  ;  and  when  it  is 
apparent,  from  a  consent  rule  agreed  upon  and  entered  on  the  min- 
utes of  Gordon  superior  court  by  the  defendants,  that  one  case  may 
decide  the  several  issues  and  avoid  a  multiplicity  of  suits ;  and 
when  the  pleadings  may  be  so  framed  at  law,  and  a  verdict  and  de- 
cree so  rendered,  as  to  do  complete  justice  without  changing  the 
venue  from  the  county  where  the  cause  is  pending  to  another,  or 
the  forum  from  the  common  law  to  the  equity  side  of  the  court. 

Jackson,  Justice. 


Johnson  et  al.  vs.  The  State  of  Georgia. 

That  the  prosecutor  was  a  member  of  the  grand  jury  which  found  the 
bill,  is  not  good  in  arrest  of  judgment.  The  objection  thus  pre- 
sented comes  too  late. 

Wabner,  Chief  Justice. 

IJsRY  vs.  Saulsbitry,  Bespess  &  Co. 

*l>.Aa  ftTerment  that  "since  the  said  sums  became  due  the  said  Sauls- 
f,  Respess  &  Co.,  by  their  agent,  the  said  James  M.  Bateman, 
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Vtf  M.  Huilsbary,  Se*p«M  t  Co. 

have  demanded  payment  thereof  of  the  said  Wm.  Uery,"  ie  ft  suffi- 
cient avenneDt  of  a  demand  upon  Usry  as  the  owner  of  the  crop  and 
maker  of  the  lien,  the  fact  that  he  was  such  and  that  Batuman  was 
the  agent  of  the  plaintiSs  appearing  eUewbere  in  lbs  affidavit  to 
foreclose  the  lien. 

S.  If  It  appetrfrom  the  date  of  the  judgment  of  foreclosure  and  of  the 
levy,  that  the  execution  must  have  been  issued  between  thoao  two 
dales,  and  that  every  step  was  taken  in  time  to  foreclose  and  enforce 
the  lien,  the  omissioD  bj  the  clerk  to  date  the  jf.  fa.  is  not  fatal  to 
the  case. 

8.  A  draft  signed  by  Wm.  Uary  and  indorsed  by  him  and  addressed  to 
Baulsbury.  Respess  &  Co.,  Macon.  Oa.,  and  promising  to  deliver  to 
them  cotton  enough  to  pay  il,  or  in  default  of  such  delivery,  to  pay 
the  sum  specified  to  them,  is  autflcient  to  bind  llBry  as  the  maker 
and  indorser  thereof,  though  made  payable  to  the  order  of  blank — 
the  blank  being  left  unfliled  with  the  word  "  myself." 

4.  A  levy  upon  corn  in  February,  1874.  under  an  esecution  issued  upon 
the  foreclosure  of  a  lien  upon  the  crop  of  1873,  is  sufficient,  espe- 
cially when  it  is  pointed  out  for  levy  by  the  defendant. 

5.  The  other  objections  made  in  the  bill  of  exceptions  are  not  true  in 
fact,  as  appears  from  the  record.    13  6a.,  SS. 

Jacebok,  JnBtice. 

Lien.  Execntions.  Negotiable  inetmrnents.  Levy  and 
Bale,  Be'ore  Jnd^  Ceibp.  Sumter  Superior  Court.  Oc- 
tober Adjourned  Term,  1877. 

Plaintiffs  proceeded  by  affidavit,  on  Febraary  13,  1874, 
to  foreclose  a  inercliant's  lien  on  the  crop  of  TJsry  for  1873. 
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Ufliy  Of.  flBiilelmry,  BatpeM  A  Co. 

the  mffidsTit  as  to  a  demand  on  him.  The  motion  was  over- 
ruled. 

Plaintiffs  tendered  in  evidence  the  execution  with  the  in- 
dorsement of  levy  thereon.  Defendant  objected  because 
the  execution  was  not  dated  and  was  insufficient  in  law,  and 
because  the  levy  did  not  appear  to  be  on  the  crop  of  1873. 
It  was  admitted  in  evidence. 

Plaintiffs  tendered  in  evidence  two  written  instruments, 
one  of  them  as  follows,  and  the  other  differing  from  it  only 
in  amount  and  in  not  being  witnessed : 

••  $222.00.  Macon,  Ga.,  March  13th,  1878. 

"  On  the  Ist  day  of  October  next,  please  pay  to  order  of  two 

tkundred  and  twenty-two  dollars,  for  value  received  as  an  advance  on 
my  crops  to  be  raised  the  present  year  (including  your  comissions  for 
tlie  same),  for  the  purchase  of  provisions  and  commercial  manures  to 
snake  said  crop;  and  for  the  purpose  of  securing  the  payment  of  this 
<3raft  at  or  before  maturity,  I  hereby  create  a  lien  in  your  favor,  with 
Authority  to  transfer  the  same,  on  my  crop  of  cotton  and  other  crops 
growing  and  to  be  grown  by  me,  or  in  which  I  have  or  may  have  any 
interest,  as  also  on  my  stock  of  all  kinds  now  on  my  plantation  In 

Sumter  county,  consisting  of .    And  I  agree  to  deliver  to  you  at 

3rour  warehouse  before  the  maturity  of  this  draft  a  sufficiency  of  cotton 
to  pay  the  same.  Which  cotton  you  are  authorized  to  sell  at  your  dis- 
cretion for  that  purpose.  If  I  fail  to  pay  this  draft  punctually  at  matu- 
rity, it  is  to  bear  interest  from  its  date,  and  I  agree  to  pay  all  costs  and 
and  counsel  fees  incurred  in  its  collection,  above  obligation  payable 
at  my  option  in  middling  cotton  at  fifteen  cents  per  pound,  delivered 
in  Macon,  Ga. 

(Signed)  "  Wm.  Usrt.    [l.  s.]  " 

"To  Saulsbnry,  Respess  &  Co..  Macon,  Ga." 

Executed  in  the  presence  of  £.  L.  Bacon. 

Indorsed  on  back,  Wm.  Usry. 

To  these  instruments  defendant  objected,  among  other 
reasons,  because  they  were  not  such  as  to  bind  any  one,  being 
payable  to  the  order  of  blank,  indorsed  by  the  drawer,  and 
Dot  accepted  by  any  one.  The  objection  was  overruled,  and 
the  instruments  admitted. 

The  jury  found  for  plaintiffs.  Defendant  excepted, 
and  anigned  each  of  the  above  rulings  as  error.  There 
also  other  objections  to  the  above  rulings  stated  in 
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the  bill  of  exceptions,  bat  tbe;  are  not  corroborated  by  the 
record. 


Hawkinb  &  Hawkins  for  pUiutiS  ia  error. 
OrsBBT  &  SoH,  for  defendants. 


No  opinion.     The  qnestions  raised   are   decided  in   the 
head-notes. 


CASES  ARGUED  AND  DETERMINED 

IN  THE 

nptm  ^mti  of  ^Ha<|]9i«» 

AT  ATLANTA. 


FEBRUARY  TERM,  1879. 


Prbsent— HIRAM  WARNER Chibp  Justicb. 

L.  E.  BLECE:LEY Associate  " 

JAMES  JACKSON ••         •• 


Allrn  et  al.  V8.  Sharp,  guardian,  et  al. 

IThis  CMe  wis  aigaed  ftt  the  lait  tenn,  and  the  decision  reeenred.] 

1.  Where  judgment  was  recovered  against  a  trustee  founded  on  a  note 
which  contained  the  statement  that  it  was  given  "for  purchase 
money  of  house  and  lot  in  the  town  of  Forsyth,"  such  description 
Wat  not  sufficient  to  give  a  lien  for  purchase  money  on  any  special 
property  so  as  to  take  precedence  of  other  judgments  against  the 
same  defendant. 

1  The  judgment  was  not  void,  and  if  the  house  and  lot  sold  were  in 
fact  the  same  for  the  purchase  money  of  which  the  note  was  given, 
the  creditor  would  have  an  equitable  right  to  be  paid  from  its  pro- 
ceeds, although  the  description  in  the  note  was  not  specific.  The 
sheriff  is  directed  to  hold  the  money  to  give  time  for  such  equitable 
claim  to  he  made,  on  notice  to  the  other  parties. 

Jadgmenta.  Tmsta.  Money  mle.  Lien.  Equity. 
Before  Jndge  Hall.  Monroe  Superior  Court  February 
Term,  1878. 


^ 
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AlleD  tl  at.  vt.  6hup,  giurdtBD.  »t  at. 

The  sheriff  of  Monroe  conntj  sold  certain  land  aoder 
two  fi.fas.,  one  in  favor  of  Sharp,  guardian,  the  other  in 
favor  of  Willin^ham  &  Dunn,  both  against  Stone,  trastee. 
Various  other  ji.  fas.  claimed  the  proceeds.  A  rule  was 
broDght  by  Sharp,  guardian,  and  the  other  claimants  became 
parties.  There  were  three  elasfiei  of  contestants  for  the 
fund.  (I.)  Fi.Jaa.  for  taxes.  (2.)  Fi.fa.  of  Sharp,  gnar- 
dian.  He  brought  sait  in  the  short  form  of  complaint 
against  Stone,  tmatee,  on  a  note  given  to  him  by  the  latter, 
in  which  it  was  stated  that  it  was  "  for  purchase  money  of 
honse  and  lot  in  the  town  of  Forsyth ;"  jadgment  was  ren- 
dered by  default,  and  the  ^.ya.  now  claiming  issued  thereon. 
(3.)  Fl.fua.  of  Allen  et  al.  These  parties  all  claimed  by 
virtue  of  money,  lumber,  etc.,  which  had  been  applied  to 
the  trust  property.  These  were  junior  to  the  fi.  fa.  of 
Sharp,  guardian,  bnt  claimed  as  having  a  superior  lien  on 
the  fund.  The  jury,  under  the  charge  of  the  court,  fonnd 
tliat  the  \.KKJi.fa.  be  first  paid,  and  the  balance  be  applied 
to  the  ji.  fa.  of  Sharp,  guardian.  The  other  claimants 
moved  for  a  new  trial.     It  was  refused,  and  they  excepted. 

Berneb  &  TcntNEEL  for  plaintiffs  in  error,  eited  as  fol- 
lows: Sharp's  judgment  void,  Code,  ^377,  3378,  3381, 
33S2;  30  ffa.,  648;  56  lb.,  138.  This  jadgment  not  for 
purchase  money  of  this  lot,  Code  §2724 ;  40  Oa.,  423 ;  54 
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Allen  etal.vt.  Sharp,  gnardlan,  ei  al. 

^ -  -  —    -    .  

8um  of  $535.00.  There  were  other  Ji. /as,  placed  in  the  sher- 
ifTs  hands  to  claim  the  money,  one  in  favor  of  Allen  et  al.j 
and  some  tsix  Ji./as.  against  the  defendant.  On  the  trial  of 
the  issue,  the  jury,  under  the  charge  of  the  court,  found  the 
following  verdict:  "We,  the  jury,  find  the  money  subject 
to  city  council  tax  for  the  years  1874:,  1875,  1876,  1877, 
$60.00,  and  the  remainder  of  the  money  to  Cyrus  H.  Sharp, 
guardian."  A  motion  was  made  for  a  new  trial  on  the 
grounds  therein  stated,  which  was  overruled,  whereupon 
Willingham  &  Dunn,  and  Allen  et  al.  excepted. 

There  is  no  complaint  made  in  the  motion  for  a  new  trial, 
or  insisted  on  here,  as  to  the  payment  of  the  tax  Ji.  fas. 
It  appears  from  the  evidence  in,  the  record  that  the  J£,  fa. 
in  favor  of  Sharp  is  of  older  date  than  either  of  the  Ji, /as. 
of  the  other  parties  claiming  the  money,  but  they  insist 
t^hat  inasmuch  as  their  /.  /as.  were  issued  on  judgments 
x-endered  against  the  trust  property  that  was  sold  according 
t:o  the  sections  of  the  Code,  3377  to  3382,  inclusive,  and  as 
tJie  Sharp  fi./a.  was  not  issued  on  a  judgment  rendered 
against  the  trust  property  as  required  by  those  sections  of 
^he  Code,  that  the  same  is  void,  and  that  their  ji.  /as,  are 
entitled  to  claim  the  money  in  preference  to  the  Sharp  ^./ix. 
The  reply  is  that  the  Sharp  judgment  was  not  founded  on, 
or  obtained,  to  enforce  any  claim  against  the  trust  estate  for 
services  rendered,  or  for  articles,  or  property,  or  money  fur- 
nished for  the  use  of  said  estate,  but  the  Sharp  judgment 
was  obtained  for  the  purpose  of  enforcing  a  lien  against 
property  for  the  payment  of  the  purchase  money  due  there- 
for as  provided  by  the  8654rth  section  of  the  Code,  and  the 
question  is  whether  the  Sharp  judgment  and  the  Ji.  /a. 
which  issued  thereon  were  sufficient,  according  to  the  previ- 
ous rulings  of  this  court,  to  authorize  the  plaintiff  therein 
to  enforce  his  lien  for  the  purchase  money  against  the  pro 
eeeds  of  the  sale  of  the  house  and  lot  sold  by  the  sheriff  ? 
T^B  declaration  of  the  plaintiff  sets  out  a  note  made  by 
flbme  as  trustee  for  wife,  whereby  he  promised  to  pay  the 
itiff  $500.00  for  purchase  money  of  house  and  lot  in 
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the  town  of  Forsyth.  The  jud^nent  is  rundered  aj^inst 
the  defendant  S.  H.  Stone,  trnstee  for  wife,  to  be  made  out 
of  the  honse  and  lot  named  in  the  note.  There  is  notliiug 
in  the  note,  nor  in  the  judgment  rendered  thereon,  ^^hich 
identifies  anyoneparticularhonseandlotinthetown  oi  For- 
Bjth  more  than  another,  and  the  sheriff  would  have  had  just 
the  same  aathority  to  enforce  the  plaintiff's  lien  for  the  pur- 
chase money  againet  any  one  huoso  and  lot  in  the  tow;i  of 
Forsyth  as  another,  when  thcj£./a.  was  placed  in  his  hands 
for  the  purpose  of  being  executed,  so  far  as  the  process 
itself  would  indicate.  But  it  is  said  the  3654tb  section  of 
tlie  Code  which  gires  the  right,  does  not  require  the  prop- 
erty to  be  specially  described.  If  It  was  an  open  qnestioa 
in  this  court,  we  should  hold  according  to  the  general  prin- 
ciples of  the  law,  that  when  a  man  seeks  to  create  a  special 
lien  upon  any  particular  piece  of  property  for  a  specific  pur- 
pose by  the  jndgment  of  a  court,  that  particular  piece  of 
property  should  be  described  in  the  judgment  with  reason- 
able certainty,  and  that  was  the  principle  recognized  and 
decided  in  Uayden,  va.  Johnson,  trustee,  59  Ga.,  104. 

But  the  plaintiff's  judgment  is  not  void,  and  if  the  money 
in  the  sheriff's  hands  is,  in  fact,  the  proceeds  of  the  sale  of 
ike  house  and  lot  in  the  town  of  Forsyth,  for  the  purchase 
money  of  which  the  plaintiff's  judgment  was  obtained,  then 
it  is  equitably  entitled  to  be  paid  out  of  the  proceeds  of  the 
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[TbiB  case  was  argued  at  the  last  term  and  the  decision  reserved.  Justice  Bleckley 
having  been  of  counsel,  Judf^e  Pottle,  of  the  northern  circuit,  was  designated  by  iixt 
fovemor  to  preside  in  his  place.] 

i.  Lost  pleadings  may  be  established  instanter,  and  unless  some  legal 
objection  to  their  establishment  be  made  to  appear  to  this  court  from 
the  record,  the  order  of  the  superior  court  thereon  will  not  be  re- 
versed. 

3.  An  action  brought  by  one  party  for  the  use  of  another,  may  be 
amended  by  changing  the  usee  or  striking  (he  usee  out  altogether. 

8.  An  amendment  to  the  effect  that  the  insurance  company  absolutely 
declined  to  pay  the  loss  stipulated  for  by  the  policy,  and  had  thereby 
waived  the  preliminary  proof  provided  for,  on  general  demurrer  to 
the  declaration  as  amended,  will  be  held  to  mean  that  the  absolute 
refusal  to  pay  was  within  the  sixty  days  limited  for  such  prelimi 
nary  proof,  as  no  subsequent  refusal  would  work  such  a  waiver,  and 
the  demurrer  was  properly  overruled. 

^.  This  court  will  not  control  th 3  discretion  of  the  superior  court  in 
refusing  to  continue  the  case  on  the  ground  of  surprise  on  the  part 
of  counsel,  when  the  alleged  surprise  was  caused  by  the  evidence  of 
the  agent  of  defendant,  and  the  evidence  of  the  party  to  the  action 
disclosing  the  origin  of  her  title  to,  or  interest  in,  the  property 
burnt,  where  no  artifice  or  misrepresentation  is  used  by  such  party 
to  deceive  the  defendant. 

^.  Where  newly  discovered  testimony  consists  of  the  evidence  of  the 
person  who  erected  the  house  which  was  burnt,  and  occupied  it  im- 
mediately before  the  plaintiff,  and  such  person  resided  at  New  nan, 
within  a  few  hours  ride  of  the  venue  of  the  trial,  and  whose  evidence 
was  accessible  to  the  defendant  during  the  entire  pendency  of  the 
suit,  which  had  been  pending  eight  or  ten  years,  and  where  the  re- 
mainder of  said  newly  discovered  evidence  is  that  of  the  agent  of 
defendant,  who  had  been  examined  on  the  trial,  and  the  court  over- 
ruled the  motion  for  a  new  trial  therefor,  this  court  will  not  inter- 
fere. 
k  Charges  of  the  court  that  the  production  in  evidence  of  the  policy, 
together  wi«h  proof  that  the  plaintiff  was  owner  of  the  property 
insured;  that  the  property  was  destroyed  and  lost  bona  fide  by  fire, 
wi  bin  the  time  limited  in  the  policy,  wiih  satisfactory  proof  of  its 
Tiloe,  and  of  a  compliance  with  all  the  conditions  required  on  the 

j,i^  bippening  of  loss  or  a  waiver  of  the  same,  would,  in  the  absence  of 

lltfimsfi,  entitle  the  plaintiff  to  a  recovery,  and  if  the  plaintiff's 

failt  in  any  of  these  particulars,  she  cannot  recover;  and  that 

iBMirer  has  the  right  to  prescribe  regulations  as  to  notice  and 

13 
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preliminniy  proof  ot  loss,   which   must  be  aubatHntiallj  complied 

with  by  the  assured:  Provided  ilie  snme  are  made  koowD  at  the  time 

of  the  insuraace,  and  are  not  muierially  changed  during  the  exist- 

ence  of  the  contract,  but  that  an  absolute  refuaal  to  pay  waires  a 

compliance  with  these  preliminaries;  and  that  if  tbe  loss  occurred, 

and  the  defendant,  or  its  authorized  agent,  had  notice  of  the  fact,  and 

be  viewed  Ibe  premises,  and  nn  apprnisement  was  agreed  on  or  bad, 

and  the  matter  discussed,  and  papers  prepared  or  presented  relntive 

to  tbe  loss,  and  these  negolialions  were  terminated  by  an  uncondi- 

-  tional  aoDOUDcement  from  the  defendant,  or  its  agent,  to  the  other 

party  that  defendant  would  not  pay  because  of  defect  of  title,  ot 

/    some  point  relative  to  assignment  of  the  policy,  and  making  no 

j     allusion  to  any  otber  objection,  this  would  amount  to  Ibo  absoltite 

I      refusal  to  pay  meant  by  the  law,  and  would  lie  a  waiver  by  defend- 

I      ant  of  all  conditions  as  to  notice  and  preliminary  proof  of  lose;  are 

I      not  illegal,  but  contain  a  cleur  statement  of  tbn  law  of  tbe  case  at 

bar  under  the  facts  disclosed  by  tlic  record 
7.  The  verdict  is  supported  by  ibc  evidence,  and  not  against  the  law 
of  Ibe  case  as  made  by  the  record.     If  the  record  be  unintelligible 
or  confused,  it  is  the  misfortune  of  tbe  plainti£F  in  error,  ns  tbe  bur* 
den  is  on  him  to  make  the  erroi's  complaiaed  of  apparent  to  this 

Pleadings.  Practice  in  the  Superior  Court.  Ainend- 
ment.  Continuance.  New  trial.  Insurance.  Before  Jndgc 
HiLLTBB.     Fulton  Superior  Court.     October  Terra,  1877. 

At  the  trial  of  this  case,  Mrs.  Mary  Stantoa  (who  be- 
came Mre.  Marj  Sparks  by  a  eecond  marriage)  was  plain- 


FEBRUARY  TERM,  1879.  189 

The  J&tnti  InBorance  Co.  v*.  Sparks. 

from  the  county  court.  Whether  these  form  one  or  two 
cases  is  not  clear,  nor  how  the  appeal  was  remodeled  into 
the  assumpsit. 

On  the  trial,  the  jury  found  for  the  plaintiff,  $1,000.00, 
principal,  with  interest.  Defendant  moved  for  a  new  trial ; 
iti  "was  refused  provided  plaintiff  would  write  off  one-half 
of  the  verdict,  and  defendant  excepted. 

The  policy  which  formed  the  basis  of  the  suit  was  issued 
V>y  the  defendant  to  J.  J.  Stanton,  agent  for  his  wife ;  it 
ciovered  this  and  other  property.  This  house  was  destroyed 
t>y  fire  within  the  time  of  insurance,  and  the  suit  was  to 
x-ecover  under  the  policy,  the  amount  of  insurance  on  it 
t>eing  $1,000.00. 

On  the  trial,  Blanchard,  the  agent  of  defendant  at  the 
<3ate  of  the  insurance  and  loss,  was  sworn  as  a  witness. 
On  the  subject  of  the  refusal  of  the  company  to  pay,  his 
-testimony  was  as  follows:  "My  estimate  about  the  time 
"when  the  company  refused  to  pay  this  claim  is  indefinite. 
I  can't  tell  whether  it  was  sixty  or  ninety  days,  or  more.     I 
^on't  remember.     When  the  papers  were  presented  to  me 
SLud  were  forwarded  to  the  company,  some  correspondence 
passed  between  Bennett  and  myself,  and  after  that  I  was  noti- 
fied.    The  notice  was  in  letters,  which  were  afterwards  burnt 
up.     These  letters  were  written  and  received  by  me  about 
sixty  or  ninety  days  after  the  loss,  I  suppose.     I  reckon  in 
about  thirty  days  after  the  papers  were  sent  on  there  was  a 
question  of  title  made  in  the  controversy  about  the  prop- 
erty.    I  gave  notice  that  the  company  declined  to  pay,  I 
think,  to  Stanton,  and  then  Mrs.  Ennis  and  Stanton*s  wife 
came  to  see  me.    The  company  refused  to  pay  on  the  ground 
of  objection  to  the  title.     I  couldn't  tell  whether  that  was 
what  was  stated  in  the  letters  that  were  burnt  up.     I  think 
there  was  a  disagreement  about  Bridget  Ennis  having  signed 
die  appraisement.     Objections  were  grounded  on  her  being 
A  itnoger  to  the  policy.     I  think  there  was  some  writing 
K  the  subject.    There  may  have  been  other  subjects.     Q. 
the  objection  to  payment  solely  on  the  question  of 
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title }  A.  I  have  no  recollection  of  anything  else.  Q.  Yi 
have  no  recollection  of  anything  eleo  \mng  said  on  tb 
point?  A.  My  recollectioD  is  that  that  is  all  that  was  sa 
OD  it;  I  am  not  certain. 

Q.  You  stated  that  an  ohjcction  was  made  on  the  groai 
that  no  anhmiesion  could  be  made  between  Bridget  Eni 
and  the  company,  as  she  was  a  stranger  to  the  policy  ? 

A.  My  recollection  is  that  (his  was  the  ground  of  obje 
tione.  Upon  this  simple  question  letters  passed,  and  tbi 
refused  to  pay.  Papers  were  forwarded  relative  to  the  lo 
after  fire  occurred. 

Q,  State  whether  there  were  any  objections  on  the  part 
the  company  to  the  award  on  the  property  ?  A.  The  on 
objection  was  on  the  question  of  title ;  it  was  a  long  tin 
ago,  ten  or  eleven  years  ago,  and  that  is  the  best  of  n 
recollection ;  I  could  not  be  positive.  Q.  Who  made  oi 
the  papers }  A.  My  recollectioQ  is  that  I  did.  I  had  blanl 
for  this  purpose,  1  don't  swear  to  this  fact.  Q,  You  si 
yon  beard  no  objections  except  sucli  as  were  made  to  t) 
title  ?  A.  My  recollection  is  that  there  may  have  been  ot 
era,  but  these  are  all  that  I  remember.  The  policy  was  mat 
to  J.  J.  Stanton  as  agent  for  Mrs.  Stanton,  and  the  objf 
tion  was  that  the  appraisement  was  signed  by  Bridget  £nu: 
This  point  was  made  in  the  correspondence. 

Mary  (Stanton)  Sparks  testified :  "  At  the  date  of  t. 
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n  to  have  a  connection  with  the  property  in  February, 
Gi;  father's  health  got  bad  and  I  helped  him.     In  Jnly, 
en  they  were  leaving  Atlanta,  Capt.  Lewis  wanted  to 
e  everything  away  that  belonged  to  the  government, 
"fcher  wonld  not  let  him  take  the  malt  until  he  had  paid 
I    debt.     What  he  owed  me  was  $1,000.     He  asked  if  I 
»mild  take  the  house  for  the  debt ;  he  said  he  did  not  have 
money  to  pay  me.     He  said  if  I  wonld  take  the  house 
the  debt  he  would  pay  me.     That  agreement  was  made 
ween  Lewis  and  myself.     I  held  the  house  under  those 
ti-^rms  until  it  was  burnt,"  etc. 

j^t  the  close  of  Mrs.  Spark's  testimony,  defendant's  coun- 
sel asked  for  a  continuance  on  the  ground  of  surprise. 
Ooansel  stated  that  the  case  had  been  brought  on  the  idea 
trliat  Mrs.  Ennis  could  adopt  the  insurance  which  had  been 
'KXiade,  and  a  recovery  be  had  for  her ;  that  he  was  surprised 
^t  the  turn  the  case  had  now  taken,  and  the  new  right  set  up. 
iTie  continuance  was  refused,  and  this  was  one  of  the 
Sounds  in  the  motion  for  a  new  trial. 

Another  ground  was  the  newly-discovered  evidence  of 

wis,  to  the  effect  that  he  built  the  house  on  Ennis'  land, 

d  was  a  partner  of  his  in  the  malt  business ;  that  just  be- 

^re  the  capture  of  Atlanta,  he  told  Ennis  and  his  daughter 

t  they  could  have  the  house,  but  nothing  was  ever  said 

ut  moving  it  from  the  land.     There  was  also  some  evi- 

^nee  newly  discovered  from  Blanchard,  unnecessary  to  be 

tout. 

Some  question  was  made  as  to  an  assignment  of  the  pol- 
i^.    It  appears  from  the  record  that  after  the  fire,  Stanton, 
nt,  made  an  assignment  of  the  policy  to  Mrs.  Ennis. 
e  assignment  is  in  general  terms,  but  the  consent  of  de- 
fendant's agent  under  which  it  was  made  was  limited  *'  to 
*J^e  extent  of  the  property  not  burned." 

For  the  other  facts  of  this  case,  see  the  opinion. 

Hopkins  &  Olenk,  for  plaintiff  in  error,  cited,  on  strik- 
^  name  of  cestui  que  use^  Code,  §3480. 
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CoLLiEB  &  Collies  ;  P.  L.  Mynatt,  for  defendant,  cited 
as  folIowB :  Demurrer  properlj  overruled,  Code,  §4251 ;  38 
Co.,  561.  On  amendment,  43  Ga.,  354;  Code,  §§3486, 
3487.  On  continuance,  55  Oa.,  21;  57  lb.,  448;  Code, 
§3531.  On  new  evidence,  Code,  §3716;  42  Ga.,  472;  57 
/*.,  609 ;  39  Ih.,  706 ;  56  Ih.,  405.  Waiver  of  prelimina- 
ricB  by  refusal  to  pay,  6  Paige,  Cb.,  583 ;  14  Md.,  285 ;  4 
Wait's  Actions  and  DefenseB,  80 ;  Wood  on  Fire  Ins.,  726. 
££tablishinfr  lost  papers,  Code,  §3980 ;  3  Ga.,  121.  Insura- 
ble interest,  Code,  §2795.  Failure  to  specify  not  vitiate 
policy,  58  Ga.,  251 ;  Code,  §§2803-2807. 

Jackson,  Justice. 

1.  This  case  arose  from  a  fire  as  far  back  as  1866.  There 
seems  at  one  time  to  have  been  a  suit  by  Bridget  Knnts  for 
this  or  some  other  loss  in  the  county  court,  and  conoael 
dispute  in  respect  to  the  question,  whether  or  not  that  is  this 
original  case,  and  whether  it  has  become  changed  by  some 
sort  of  amendment  into  the  case  before  us,  or  whether  this  is 
a  now  case  different  from  that  ?  One  thing  can  be  gathered 
with  certainty  from  this  confused  record,  and  that  is,  that 
the  papers  were  lost  at  one  time  and  copies  thereof  have 
been  established  under  the  Code,  section  3980  ;  and  when 
the  case,  by  the  establishment  legally  of  this  copy,  emerged 
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amended  twice,  and,  as  amended,  it  was  demurred  to.    The 

first  amendment  struck  out  the  name  ot  Bridf^t  Ennis  as 

usee  and  left  the  suit  to  proceed  in  the  name  of  Mary 

Sparks  alone.    It  would  seem  that  as  the  legal  title  is  in 

IMary  Sparks,  this  could  be  done — 43  Ga,,  353,  Demington 

-«»«.  Sparks.    Indeed,  even  if  the  original  suit  had  been  in 

't^.he  name  of  Bridget  Eunis,  it  could  have  been  amended  by 

i  nBerting  Mary  Sparks  for  the  use  of  Bridget  Ennis — Code, 

§3486.     But  the  declaration,  after  a  copy  had  been  estab- 

Xished,  was  further  amended  by  inserting  therein  words  to 

^he   effect  that   the    insurance  company    had    absolutely 

declined  to  pay  the  loss  stipulated  for  by  the  policy,  and 

liad  thereby  waived  the  preliminary  proofs  provided  for  in 

t;he  policy  to  be  made  after  the  fire ;   and  the  demurrer  is 

put  in  argument  here,  upon  the  ground  that  the  declaration 

does  not  allege  that  this  refusal  was  made  within  the  sixty 

days  after  the  fire  which  are  allowed  for  the  making  of  such 

proofs.     The  demurrer  was  general,  and,  if  well  founded, 

had  it  been  special  and  pointed  out  the  particular  point  of 

objection,  it  might  have  been  remedied  by  amendment. 

Besides,  the  effect  and  true  intent  thereof  seems  to  be,  that 

the  refusal  was  within  the  time,  inasmuch  as  the  allegation 

is,  that  thereby  the  proofs  were  waived — these  proofs  having 

to  be  made  in  this  time.     At  all  events,  we  do  not  see  that 

the  declaration  should  have  been  dismissed  on  this  ground, 

and  we  think  that  the  court  did  not  err  in  overruling  the 

general  demurrer. 

8.  So  that  we  have  Mary  Stanton  properly  in  court  and 
suing  for  the  destruction  of  .this  house  by  fire.  When  the 
hearing  had  progressed  for  some  time,  and  the  plaintiff's 
case  had  been  presented  to  the  jury  by  the  evidence  of  Mr. 
Blanchard,  who  was  the  agent  of  the  company  when  the 
house  was  insured,  and  by  her  own  evidence,  the  defend- 
ant's counsel  moved  for  a  continuance  on  the  ground  of 
mrprise  at  the  testimony  of  Blanchard  and  of  Mrs.  Sparks, 
as  10  set  out  in  the  report  of  facts.  So  far  as  Blanchard's 
•fidenoe  is  concerned,  it  is  the  evidence  of  the  defendant's 
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own  agent  who  made  the  contract  on  belialf  of  defendant, 
and  the  defendant  should  have  known  all  abont  what  he 
would  8wear ;  and,  as  to  Mrs.  Sparks'  testimony,  that  wfaicli 
BeemB  to  haye  snrprked  connael  was,  that  she  showed  that 
ehe  was  the  owner  of  the  burnt  bonae  and  how  she  acquired 
title  thereto.  So  far  as  the  record  discloses,  she  was  K*^''*y 
of  no  frand  or  concealment  or  other  trick,  whereby  defend- 
ant misconceived  whence  ehe  derived  title  to  the  honse. 
The  man  who  bnilt  the  house  and  who  had  nsed  it  before 
she  went  into  possession,  in  connection  with  her  father,  was 
accessible — in  Newnan — a  short  diatance  from  Atlanta — and 
might  have  been  interrogated — and  it  was  natural  that  he 
should  have  been — as  to  how  h^  bnilt  it  and  to  whom  he 
transmitted  liis  rights  when  lie  left  Atlanta.  It  seems  that 
there  was  want  of  diligence  -—see  Code,  §3528  ;  5  ^  ,  75  ; 
10  Oa.,  86,  403  ;  and  many  other  cases.  Besides,  continu- 
ances are  in  the  discretion  of  the  circuit  court,  and  this 
court,  even  in  cases  where,  if  it  were  an  original  question  it 
would  have  granted  the  continuance,  will  not  control  that 
discretion  unless  abused.  We  do  not  see  such  abuse  here  as 
requires  our  interference.  Code,  §3531 ;  WUkineon  va. 
Smith,  57  Oa.,  609 ;  Young  vs.  The  State,  56  &a.,  405, 
4th  head  of  opinion. 

4.  The  next  ground  in  the  motion  for  new  trial  is  newly 
discovered  evidence.     That  consists  of  the  affidavit  of  Mr. 
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<sovered  evidence  of  Bianchard.  He  was  a  witness  on  the 
^tand  and  examined,  and  was,  besides,  the  agent  of  the  de- 
^fendant. 

5.  The  next  gronnd  is  that  the  verdict  was  against  cer- 
*^in  portions  of  the  charge.  The  jndge  who  made  the 
c^harge  did  not  think  so,  and  as  he  gave  it  and  heard  the  evi- 
dence we  will  not  overrule  his  judgment,  it  not  being  clear 
to  VLB  that  the  verdict  is  so  much  against  it  as  to  be  against 
"law. 

6.  It  is  next  said  that  the  court  erred  in  charging  as  fol- 
lows : 

1.  "  The  production  in  evidence  of  a  policy  of  insurance, 
such  as  described  in  the  declaration,  together  with  proof  to 
the  satisfaction  of  the  jury  that  the  plaintiff  was  owner  of 
the  property  insured,  that  the  property  was  destroyed,  and 
a  honajlde  loss  of  the  same  by  tire,  within  the  time  limited 
by  the  policy,  with  satisfactory  proof  of  its  value,  and  of  a 
compliance  with  all  the  conditions  required  by  the  policy 
to  be  performed  on  the  happening  of  loss,  or  of  a  waiver 
of  the  same,  would,  in  the  absence  of  a  defense,  entitle  the 
plaintiff  to  a  recovery.  If  the  plaintiff^s  case  fails  in  any 
of  these  particulars  she  cannot  recover. 

2.  "  Every  insurer  has  a  right  to  prescribe  regulations  as 
to  notice  and  preliminary  proof  of  loss,  which  must  be  sub- 
stantially complied  with  by  the  assured  ;  provide  the  same 
are  made  known  at  the  time  of  the  insurance,  and  are  not 
materially  changed  during  the  existence  of  the  contract. 
An  absolute  refusal  to  pay  waives  a  compliance  with  these 
preliminaries.    Code,  §2813. 

3.  '^  If  the  loss  by  tire  occurred,  and  the  defendant,  or  its 
authorized  agent,  had  notice  of  the  ^act,  and  he  viewed  the 
premises,  and  an  appraisement  was  agreed  on,  or  had,  and 
the  matter  discussed,  and  papers  prepared  and  presented 
relative  to  the  loss,  and  these  negotiations  were  interrupted, 
or  terminated,  by  an  unconditional  announcement  from  the 
defendant,  or  its  agent,  to  the  otherTparty  that  the  defend- 
Ittt  would  not  pay,  because  of  want  of,  or  defect  of,  title, 
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or  aome  question  relative  to  the  asBignment  of  the  policy,  and 
making  no  allnsion  to  any  other  objection,  tliis  would  be 
the  abn>lnte  refusal  to  pay  meant  by  the  law,  and  would 
be  a  waiver  by  the  defendant  of  all  conditions  as  to  notice 
and  preliminary  proof  of  loss." 

We  ece  no  objection  to  those  several  charges.  One  of 
them  is  in  the  language  of  the  Code,  and  all  appear  to  as 
to  be  in  accordance  with  law.     See  Code,  sections  2803,2813. 

7.  There  is  no  pretense  that  the  house  was  not  burnt, 
none  that  the  plaintiff  had  aught  to  do  with  the  tire,  none 
that  it  was  not  worth  the  sum  found  by  the  jury,  and  the 
defense  seems  to  us  to  bave  been,  and  to  be,  technical 
throughout.  Blanchard,  tlie  Georgia  agent,  investigated 
Mrs.  Sparks'  title ;  was  satisfied  with  it ;  told  the  company 
80,  and  the  company  insured  the  house.  Within  two  days 
after  the  fire  he  was  notified  j  the  matters  in  dispute  were 
left  to  arbitration ;  the  loss  was  fixed  at  11,000.00 ;  the 
company  refused  to  pay  on  account  of  title,  or  of  the  as- 
signment of  the  policy,  though  the  assignuient  even  of  the 
burnt-house  part  of  the  policy,  was  assented  to  by  the 
company,  according  to  defendant's  position  ;  tlie  probabil- 
ities are  strong  that  tlie  refusal  was  within  the  sixty  days 
fixed  for  proof  of  loss;  no  time  was  lost  to  communicate 
the  fact  of  the  burning  to  Blanchard,  the  defendant's  agent; 
Mary  Stanton  (or  Mary   Sparks   now),  her   husband,  and 
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davit  of  Lewis;  and  her  father  may  have  given  her  his 
^iare,  if  he  had  any  in  reality ;  the  jury  passed  upon  the 
question  of  ownership,  and  the  evidence  supports  the  ver- 
dict. 

Some  point  was  made  that  the  plaintiff  had  assigned  her 
interest  in  the  policy  to  Bridget  Ennis,  her  mother,  and  that 
fckT  this  reason  she  could  not  recover.  But  this  assignment 
^^«s  made  after  the  fire  which  consumed  this  house,  the  sub- 
J^ct  of  this  suit.  Other  property  was  covered  by  the  policy  ; 
&i=^cl  no  assignment  could  be  made  without  the  assent  of  the 
inenrer,  and  it  assented  only  to  the  assignment  so  far  as  that 
ttot  consumed  was  embraced  in  the  policy. 

It  is  objected,  also,  that  the  court  erred  in  directing  that 

tHe  plaintiff  should  write  off  half  the  verdict,  or  a  new  trial 

^^ould  be  granted.     Unless  entitled  to   an   unconditional 

gT^nt  of  a  new  trial,  the  defendant  cannot  complain  of  this 

order ;  and  we  have  seen  that  in  our  judgment,  as  in  that 

of  the  circuit  court,  the  defendant  is  not  so  entitled. 

In  conclusion,  it  is  well  to  say  again,  that  when  a  case  has 

o^en  brought  to  this  court  by  a  plaintiff  in  error,  the  onus 

^  upon  him  to  show  from  the  bill  of  exceptions  and  the 

^>^ii8cript  of  the  record,  error  in  the  court  below ;  and  if, 

0^  account  of  an  obscure  or  confused  record,  or  omissions 

^"^erefrom,  such  error  is  not  made  apparent  to  us,  we  have 

^o  alternative  but  to  affirm  the  judgment.     Looking  at  this 

^^^^«  from  what  we  can  see  in  this  record,  and  ascertaining 

*®    'Well  as  we  are  able  from  it  the  truth  of  the  case,  we 

*^iiik  that  this  plaintiff  is  entitled  to  recover  upon   this 

Policy,  and  that  there  has  been  made  to  appear  to  us  no 

*^^li  error  in  respect  to  the  rulings  or  charge  of  the  court  as 

'Quires  us  to  set  aside  the  verdict  and  to  remand  the  case 

^^1^  a  new  hearing.     Code,  §2795 ;  58  Oa.,  251. 

Judgment  affirmed. 
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Spabrb  vs.  Thb  Mtsi  Insurance  Coicpany. 

^rhl*  CAM  WW  v^ed  ftt  th«]>Attflrni,mnddeclR]oiirnflrTed.  Jaflldce  Blbcklkt  havtiif 
beea  of  cannMl,  Jadffe  Pottlk,  of  thfl  aorUum  cLrcalt,  wmi  dealgiutad  bj  IhA 
gi>TemoT  to  pKBldfl  In  blj  plHC«.J 

Where  a  now  triftl  Is  avftrded,'UDle«a  tbe  plaintiff  shall  vrite  off  « 
part  of  tbe  recoTeiy,  and  tbe  plaintiff  voluntarily  doee  ao,  reserving, 
liowever,  the  right  to  a  bill  of  eiceptiuna  lo  this  court,  such  volun- 
tary act  on  the  partof  the  plaintiff  will  estop  her  from  complaining 
about  that  which  she  did  at  her  own  election.  She  must  either 
refuse  to  write  off  part  of  the  verdict,  and  bring  the  whole  case  here 
for  review,  or  acquiesce  In  the  judgment  and  take  what  that  Judg- 
ment accords  her.  The  superior  court  may  grant  new  trials  upon 
terms,  and  auch  terms  may  require  the  writing  off  of  part  of  tbe 
verdict. 

Jackbon,  Justice. 


Tappan  vs.  Thb  Wbstbem  and  Atlantio  Railboad. 

[ruieutniusaed  atthe  lultemi,  andlhededalon  rarcned.] 

Prior  to  the  incorporation  of  the  Western  and  Atlantic  Railroad  Com- 
pany, the  Western  and  Atlantic  Rulroad  being  the  property  of  the 
state,  its  method  of  business  was  regulated  by  law,  and  its  superin- 
tendent had  no  power  to  moke  contracts  involving  more  than 
(8,000.00,  without  the  written  approval  of  the  governor. 


"Western  aod  Atlantic  Railroad.    Actions.  ContraetB.  Be- 
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:follow8 :  W.  &  A.  R.  R.  no  corporation  when  contract 
made,  legislation  as  to  it,  Cobb's  Dig.,  401,  402,  404,  100- 
114;  92  D.  S.  R.,  665  ;  37  Ga.,  240  ;  23  /J.,  436  ;  19  lb., 
543  ;  Code,  §§968-986,  1002.  No  authority  in  superintend- 
ent to  make  this  contract,  56  Ga.,  577 ;  2  Hill  (N.  Y.),  174 ; 

8  Paige,  526  ;   7  Wallace,  676-677  ;    12  Wheaton,  559  ;  23 
La.  An.,  267;  15  Peters,  377;  46  Ga.,S50;  *0/J.,418;  9 
Cush.,  343  ;  8  Wend.,  496  ;  23  Pick.,  302  ;  8  Met.,  456  ;  3 
Head,  619,  229  ;  4  Sneed,  53-55 ;  1  /ft.,  69  ;  12  Ala.,  252 ; 
1  Taunt.,  346 ;    7  Mees.  &  Wek.,  595 ;   1  Dan.  on  Neg. 
Ins,,  262-271,  373,  and  cases  cited ;   2  Ala.,  718  ;   60  Ga., 
277 ;   31  /ft.,  371.     Strict   construction,   Bjles  on   Bills, 
22  (marg.) ;    Story  on  Ag.,  §§62-67,  307  a ;    1   Dan.  on 
Neg.    In.,   440;    1   N.   H.,   270;    4   Wheaton,   636;    62 
Me.,   338 ;   26  /ft.,  306 ;    20   Md.,  1 ;    2  Nott  &   Hun. 
144;    10   Wis.,   518;    12  Iowa,   142:    1  Nott   &   Hun. 
270;  52  Mo.,  578;   6  Nott  &  Hun.,  71.     Innocent  holder 
1  Dan.  on  Neg.  In.,  377 ;    2  Haw.,  441  ;   12  Kan.,  186 
14  Wall.,  282 ;   1  /ft.,  83,  175 ;   5  /ft.,  772 ;   35  N.  Y. 
505;  52  Ga.,  211 ;   18  Grat.,  750  ;   8  Paige,  Ch.,  750,  526 
UUra  Vires,  101  Mass.,  57  ;  22  N.  Y.,  290  ;  97  Mass.,  494 
10  Wall.,  682 ;  2  Hill,  174 ;  Story  on  Ag.,  §307  a ;  55  Ga. 
672 ;  Field  on  Corp.,  §384 ;   7  Man.  Grang.  &  Scott,  101 

9  Cranch,  213  ;  Code,  §1982 ;  37  Ga.,  240  ;  34  /ft.,  543. 
No  answer  to  say  there  is  now  no  superintendent,  acts 
1871-2,  p.  79 ;  59  Ga.,  446. 

Warner,  Chief  Justice. 

It  appears  from  the  record  and  bill  of  exceptions  in  this 
case,  that  the  plaintiff  sued  the  defendant  on  two  promissory 
notes  for  the  sura  of  $18,006.57  principal,  besides  interest, 
one  of  said  notes  being  for  the  sum  of  $12,006.57,  dated  8th 
of  July,  1870,  and  payable  eight  months  after  date,  the 
other  being  for  the  sura  of  $6,000.00,  dated  25th  of  July, 
1870,  and  payable  five  months  after  date — both  of  said  notes 
being  made  payable  to  £.  N.  Kimball,  manager,  or  order,  at 
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the  office  of  Hearj  Clews  &  Co.,  32  Wall  Btreet,  New  York, 
and  signed,  "  The  Western  and  Atlantic  Railroad,  by  Foster 
Blodgett,  superintendent,"  and  indorsed  by  E.  N.  Kiuihall, 
manager.  The  defendant  deninrred  to  the  plaintiffs  decla- 
ration, which  demurrer  was  sustained  by  the  conrt,  and  the 
plaintiff  excepted. 

At  the  time  the  notes  were  made,  the  Western  and 
Atlantic  railroad  was  the  property  of  the  state,  and  had  not 
been  incorporated.  By  the  public  law  of  the  state  defining 
the  powers  of  the  superintendent  of  its  railroad,  he  did  not 
have  the  power  to  make  contracts  for  the  purchase  of 
machinery,  cars,  materials,  workshops,  or  other  contracts 
necessary  for  the  general  working  and  bnsineea  of  the  road, 
for  any  amount  exceeding  three  tbousand  dollars.  All 
contracts  over  that  amount  made  by  the  superintendent  of 
the  road,  in  order  to  be  valid  and  binding  contracts  npon 
the  state,  or  its  road,  were  required  to  have  the  approval  of 
the  governor  of  the  state  in  writing — Code,  §971.  The 
contracts  sued  on  as  having  been  made  by  the  superintend- 
ent being  for  more  than  three  thousand  dollars,  he  had  no 
legal  power  or  authority  to  make  the  same  without  the 
approval  of  the  governor  in  writing,  and  there  is  no  pre- 
tense that  such  approval  by  the  governor  was  ever  had  to 
the  contracts  set  forth  in  the  plaintiff's  declaration,  and  there 
n  siist.iiriinif  the  dufiiTuliiiit'sdeiiiiii 
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ister  the  notes  according  to  New  York  law ;  and  the  record  of  the 
New  York  court  is  admissible  in  a  suit  between  the  distributees  of 
the  estate  and  defendants  in  Qeorgia,  whose  property  the  said  distrib- 
utees were  seeking  to  condemn  by  tracing  the  funds  of  the  estate  into 
said  property, 
d.  The  charge  of  the  court  to  the  effect  that  the  recitals  of  pleadings 
in  a  pending  suit  are  notice  to  all  the  world  in  respect  to  parties 
therein  directly  concerned,  but  only  notice  to  parties  thereto  so  far  as 
collateral  persons  were  alluded  to  therein,  cannot  be  complained  of 
—certainly  when  there  was  no  record  evidence  of  such  pleadings — 
the  same  having  been  lost — and  when  the  parol  evidence  in  relation 
to  the  contents  of  said  pleadings  was  vague,  confused  and  uncer- 
tain. 
9,  Whilst  notice  to  the  agent  is  notice  to  the  principal,  proof  of  the 
agency  is  indispensable;  and  the  fact  that  one  as  father  or  friend 
merely  gives  information  or  advice  in  reference  to  a  land  trade,  does 
not  make  such  friend  the  agent  in  the  sense  of  the  above  rule. 

^-  A  judgment  of  the  surrogate  court  of  New  York,  where  the  notes 
of  the  intestate  were  administered,  on  a  regular  accounting  before 
that  court,  and  which  shows  that  these  complainants  recovered  each 
his  interest  in  the  Georgia  notes  from  the  administratrix,  and  which 
shows,  moreover,  that  the  administratrix  was  by  the  same  judgment 
allowed  to  retain  in  her  hands  several  thousand  dollars  of  the  assets 
of  the  estate  as  her  share  thereof,  and  where  the  records  of  said  sur- 
rogate court  also  show  that  she  gave  bond  and  security  for  the  ad- 
ministration of  the  estate^these  Georgia  notes  being  included  in  the 
inventory,  and  therefore  covered  by  the  bond — will  preclude  the 
distributees  of  the  estate  from  pursuing  the  land  of  third  persons  in 
(Georgia,  unless  said  judgment  shall  be  unproductive  by  reason  of 
the  insolvency  of  the  administratrix  and  her  sureties.  The  distrib- 
utees will  be  held  to  have  elected  to  go  upon  the  administratrix  and 
her  sureties  by  such  judgment  of  the  surrogate  court,  and  must  ex- 
haust that  remedy  there,  before  trying  another  here. 

^.  Innocent  purchasers  for  value,  without  notice  of  an  equity,  will  not 
be  disturbed  by  a  court  of  equity ;  and  the  preponderance  of  the 
evidence  in  this  case  shows  that  the  defendants  were  such  purchas- 
ers. Therefore,  without  regard  to  the  principles  ruled  in  respect  to 
the  judgment  of  the  surrogate  court  of  New  York,  the  verdict  is 
right  in  law  and  fact,  and  should  not  be  disturbed. 

Administrators  and  execntors.  Notice.  Courts.  Juris- 
diction. Principal  and  agent.  Equity.  Before  Judge 
fiiLLYEB.     Fulton  Superior  Court.     March  Term,  1878. 

It  k  only  necessary  to  add  to  the  report  contained  in  the 


aoa  SUPREME  COtTBT  OF  GEOKGIA. 

IfcNunua  »( al.  w.  HcKunanift  al. 

opioioD  the  following ;  The  sixth  ground  of  motion  for  new 
trial  (mentioned  in  the  fifth  diviaion)  waa  tliat  the  verdict 
was  contrary  to  the  charge  of  the  court.  The  eighth  ground 
was  that  the  eoort  erred  in  charging  that  "  where  a  part 
only  of  the  record  ia  hefore  the  court,  and  the  judgment 
doea  not  mention  the  parties  by  name  as  having  been  served, 
bat  only  describes  the.n  ae  a  class,  then  evidence  outside  of 
the  record,  if  any,  may  be  looked  to,  along  with  the  record 
itself,  to  ascertain  whether  any  of  the  alleged  parties  were 
really  so." 

BoTNTON  &  Disuueb;  Hbnbt  C.  Pkkplks,  for  plaintiffs 
in  error,  cited  as  follows :  The  surrogate  conrt  had  no  juris- 
diction of  an  accounting  for  the  Lynch  notes,  Code,  §§2502, 
2614,  2615,  2616,  2017,  2618  ;  acts  of  1878,  pamph.,  p.  16 ; 

5  Ga.,  295-6 ;  24  /i.,  370 ;  55  lb.,  263 ;  1  John.  Chan.  R., 
153  ;  Perre  W'ras.  K.,  vol.  3,  p.  369 ;  14  Abb.,  461  ;  6  Hill, 
N.  Y.,  654 ;  Wms.  on  Ex'rs.,  499,  note  (o') ;  Story  on  Oonfl. 
of  Laws,  §§513-15".     Notes  are  assets  where  debtor  resides, 

6  Hill,  N.  Y.,554;  Wms.  on  Ex'rs.,  p.  1T61,  note  (g«);  10 
Ohio  St.,  136 ;  2  Conn.,  533 ;  1  Bradf.  Sur.  (N.  T.),  241 ;  3 
Tenn.,  65;  1  Allen,  132;  13  Ala.,  329.  Administratrix  in 
New  York  has  no  interest  in  debt  due  here,  W'ras.  on  Ex'rs. 
499,  note  ^oi) ;  1  N.  H.,  193  ;  7  lb.,  608 ;  nor  authority  to 
ci)Hi!ci  tlicni,  6  Hiil,  655;  7  DaiiulKy.),  2ii(i;  34  Me..  443; 
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"t^Iie  a&sets  do  not  legally  come  into  hands  of  administrator, 
:.  chargeable,  14  How.  (U.  S.),  400, 416 ;  2  Stockt.  (N.  J.), 
69  ;  6  J.  J.  Marsh.  (Ky.),  592 ;  1  Dana  (Ky.),  345.     Pre- 
umption  as  to  foreign  laws,  41  Ga,,  449 ;  43  lb.,  461 ;  12 
r  J.,  582  ;  U.  S.  Dig.,  vol.  5,  p.  500,  §397,  p,  501,  §451. 
uit  without  administration,  8  Ga,y  236, 

Wkioht  &  Hill,  for  defendants,  cited  (that  innocent  pnr- 
ha8er  without  notice  protected),  Code,  §3092;  7  6'a.,  432, 
30  ;  37  /J.,  392 ;  41  /J.,  202. 

ACK80N,  Justice. 

This  w^as  a  bill  filed  by  the  complainants,  who  are  the 

hildren   of   Mrs.  Eliza  McNamara,  against   her   as   their 

-t:;,TU8tee,   James   M.   Goldsmith,  and   John   T.  Meador,  as 

-trustee  for  his  wife  and  children,  to  set  aside  a  deed  made 

l>y  Mre.  McNamara  to  Goldsmith,  and  a  bond  for  title  from- 

Ooldsmith  to  Meador,  and  to  recover  the  house  and  lot  in 

^Atlanta  so  conveyed  by  her  to  Goldsmith,  and  by  him  to 

^Meador,  and  have  the  title  thereto  executed  to  them. 

The  facts  are  that  John  McNamara,  the  father  of  com- 
plainants, died  in  New  York  leaving  a  large  estate,  partly 
io  New  York  and   partly  in  Georgia  and  elsewhere ;  that 
^he  estate  here  consisted  of  nine  promissory  notes  held  by 
the  intestate  on  one  Patrick  Lynch,  of  Atlanta,  Georgia; 
ttat  Eliza  McNamara  administered  upon  John  McNamara's 
^tate  in  New  York,  and  came  out  to  Georgia  with  the  notes 
*^  her  possession  and  took  from  Lynch  the  house  and  lot 
8Ued  for  in  settlement  thereof,  and  had  the  title  made  to 
herself  thereto ;  that  she  afterwards  sold  the  house  and  lot 
^  Goldsmith  for  the  sum  of  twenty-five  hundred  dollars ; 
^t  Goldsmith  afterwards  sold  the  same  to  Meador  in  trust 
*^^  his  wife  and  children,  giving  Meador  a  bond  for  title 
^hen  the  purchase  money  was  paid — time  being  given  for 
t^yment  thereof  in  installments;   that  Meador  had  paid 
•^*>le  two  or  three  thousand  dollars  thereon,  leaving  a  bal- 

of  some  twelve  or  fifteen  hundred  unpaid:  that  the 
14 
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Lynch  notes  were  inventoried  with  the  other  assets  in  New 
York;  that  the  anrrogate  there  passed  npon  the  Georgia 
trade  of  the  land  for  the  Lynch  notes,  and  held  Eliza  Me- 
Namara  responsible  for  the  notes,  with  interest,  amoanting 
to  some  ten  or  eleven  thousand  dollars,  on  an  accounting 
before  him,  and  entered  judgment  in  favor  of  these  com- 
plainants against  her  for  their  respective  shares  of  the  estate, 
this  fund  included.  It  was  in  dispute  whether  Goldsmith 
had  notice  of  the  trust,  that  is,  that  the  money  of  John  Mc- 
Namara  purchased  the  land,  and  that  Mrs.  Kiiza  MoNamara 
was  only  the  administratrix  npon  his  estate,  and  that  slie 
could  not,  therefore,  make  a  valid  title  to  the  land  in  dis- 
pnte  ;  bnt  it  is  not  doubted,  so  far  as  the  record  discloses 
the  facts,  that  Meador  was  a  purchaser  without  notice  of 
any  sort. 

Under  the  charge  of  the  court,  the  jury  found  a  verdict 
for  the  defendants  ;  and  thereupon  the  complainants  made 
a  motion  for  a  new  trial,  which  was  overruled,  and  the  com- 
plainants bring  the  case  here,  assigning  error  in  the  superior 
court  in  overraling  the  motion  for  a  new  trial  on  all  the 
gronnds  therein  taken. 

1.  It  is  alleged  as  the  fitfit  ground  of  the  motion  for  a 
new  trial,  that  the  court  erred  in  admitting  in  evidence  the 
record  from  the  surrogate's  court  of  New  York. 
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Namara  denied  in  her  testimony  that  they  were  so  accounted 
for,  and  the  record  was  admissible  to  contradict  and  impeach 
her,  if  for  no  other  reason,  l^ut  Mrs.  McNamara  could 
have  collected  those  notes  out  of  Lynch  in  Georgia.  She 
could  have  sued  for  them,  and  recovered  upon  them  by 
filing  her  letters  in  court  before  judgment.  Code,  §2614. 
It  was  unnecessary  for  her  to  do  so,  because  she  settled 
with  him  without  suit.  Being  promissory  notes,  they  were 
probably  payable  to  bearer,  and  Lynch  would  be  protected 
in  paying  the  notes  to  her.  Any  way,  she  might  have 
showed  her  letters  to  Lynch.  The  law  did  not  require  her 
to  leave  a  copy  with  him.  These  notes  were  the  personal 
assets  of  John  McNamara  and  were  in  his  possession  when 
he  died,  and  were  subject  to  distribution  under  the  laws  of 
New  York,  where  he  died.  Even  if  administration  had 
been  taken  out  in  Georgia  to  administer  the  assets  here,  the 
proceeds,  when  collected,  would  liave  been  distributable 
according  to  New  York  law  and  by  New  York  courts.  18 
Ga.,  554. 

It  would  therefore  seem  that  when  Mrs.  McNamara  came 
to  Georgia,  and  first  settled  with  Lynch  by  taking  his  house 
and  lot,  and  then  selling  that  and  taking  the  proceeds  off  to 
New  York  and  submitting  the  whole  question  to  the  surro- 
gate court  there — complainants  being  parties  to  the  case — 
and  was  held  liable  on  the  notes,  that  the  court  there  had 
jurisdiction  to  distribute  the  fund  for  which  she  was  held 
liable  on  account  of  these  notes.  It  is  true  that  there  is  no 
proof  that  the  judgment  has  been  paid  ;  nor  is  there  any 
that  it  is  not  good.  The  sureties  are  responsible,  and  the 
presumption  is  that  they  are  good.  Besides,  the  adminis- 
tratrix herself  was  allowed  sonje  $9,000.00  by  the  judg- 
ment. 

The  judgment  of  the  surrogate  gave  Bessie  Winter  her 
share  of  the  estate  on  this  accounting,  which  embraced  these 
notes;  therefore  she  must  have  been  a  party  thereto. 
jV'  •    There  was  no  error,  therefore,  in  admitting  the  record  to 
fjfp.to  the  jury  as  evidence. 
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2.  It  Beema  that  George  McNutnarii  was  iti  Georgia,  and 
ii  bill  was  filed  against  Mrs.  McXaiiiara  under  onr  Code  to 
subject  his  share  of  the  pi-ocecds  of  these  notes  to  the  paj- 
uient  of  some  debt  he  owed.  The  papers  weivi  lost  and 
there  was  no  record  evidence  of  this  bill,  and  the  parol  tes- 
timony is  quire  eoiit'nsed  abiiut  it.  The  court  cliai-ged 
to  the  effect  that  the  recitid*  in  the  bill  in  respect  to  all  par- 
ties named  therein  would  be  coiictruetive  notice  to  all  the 
world ;  but  in  respect  to  other  people,  merely  collaterally' 
named  tlierein,  the  notice  wuiild  not  be  effectual  and  bind- 
ing; and  as  respects  such  collateral  parties  ineidentally 
named  in  such  a  bill,  Goldsmith  would  not  have  notice  un- 
less lie  was  a  party  to  the  bill ;  then  every  recital  would 
bind  him.  We  think  the  charge  fully  as  favorab'e  to  the 
complainants  as  they  could  ask.  considering  that  thoi-e  was 
no  record  of  any  such  bill  at  all,  and  that  the  evidence 
thereof  in  parol   was  so  weak  and  confused  and  uncertain. 

3.  The  next  ground  is  that  the  court  erred  in  charging 
that  notice  to  the  agent  is  notice  to  the  principal,  "  but 
notice  to  one  who  was  merely  acting  as  a  friend,  or  relative 
and  giving  voluntary  information  or  advice,  woutJ  not  make 
one  an  agent  within  this  principle." 

The  proof  was  that  the  older  Goldsmith  was  the  father 
of  the  defendant,  and  both  the  father  and  son  swore  that 
s  not  the  asjeiit.  but  mtjrciv  inl'm-med  tin. 
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Suppose  that  she  had  administered  in  Georgia,  and  such 

*  judgment  had  been  rendered  against  her  here,  and  it  had 

^^^^  pleaded  in  bar  of  the  pursuit  by  these  complainants  of 

"^s  land,  could  they  have  recovered  another  judgment  or 

^^  Bame  fund  against  purchasers  of  the  land,  if  that  judg- 

"^^^t  was  outstanding  and  good  ?     It  would  hardly  be  con- 

^ded  that  equity  would  allow  them  to  do  so.     They  must 

.    ^<it  between  the  two  remedies,  and  having  got  judgment 

^tie  way  against  the  fund,  they  could  not  harass  third 

P^^'Sons  until  they  showed  that  the  judgment  against  their 

^^tee  was  unproductive  for  some  reason,  and  would  likely 

^tinne  so.     Now,  whether  or  not  these  complainants  have 

^^lid  judgment  in  New  York  turns  upon  the  jurisdiction 

^    that  surrogate  court  over  these  notes ;  and  we  think  as 

^^y  were  the  personal  effects  of  John  McNamara,  deceased, 

^^tirned  in-  New  York  by  the  administratrix  in  the  inven- 

5^**J,  marked  doubtful  in   the  appraisement,  and  treated 

^^re  as  assets  for  the  due  administration  of  which  bond 

^^  ^^  security  were  given,  that  the  court  had  jurisdiction, 

^c|  the  notes  were  distributable  by  it  according  to  New 

^    ^^rk  law.     See  18  Ga,^  554,  before  cited.     The  court  made 

*^^  point  turn  on  the  productiveness  or  unproductiveness 

trhat  judgment — the  solvency  or  insolvency  of  the  admin- 

^trix  and  her  sureties — and  whikt  the  question  is  a  new 

a  and  was  argued  with  much  learning  and  ability  by  the 

usel  for  plaintiffs  in  error,  we  think  that  the  court  prop- 

^  _    ^^  submitted  the  question  to  the  jury  ;  and  that  the  court 

^^    not  err  as  set  out  in  the  fourth  and  fifth  grounds  '^f  the 

^^tion  for  a  new  trial. 

^.  The  sixth  and  eighth  grounds  wore    properly  over- 

'^^led,  because  as  to  the  sixth  the  verdict  is  not  against  the 

^^^fge,  and  the  eighth  did  not  hurt  complainants  as  the 

li^dgment  from  the  New  York  court  shows  that  all  were 

l^rties  in  the  view  we  take  of  it. 

'.  In  respect  to  the  other  grounds,  that  the   verdict  is 
Igidnst  law  and  evidence,  we  are  of  the  opinion  that  there 
tvklence  to  sustain  it,  and  that  it  is  not  against  the  law. 
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Leaving  out  the  entire  record  from  New  York,  and  con- 
BJdering  the  case  merely  in  the  view  that  iuiiocent  purchas- 
ers without  notice  of  au  eqnity  will  be  protected — Code, 
§3092  and  decieioiia  there  cited — and  the  weight  of  evidence 
is  with  the  defendants.  Even  in  case  of  accident  and  inia- 
take,  eqnity  will  not  relieve  against  ench  purchasers.  Code, 
§3119.  And  whilst  the  evidence  is  conflicting  in  respect  to 
notice  to  Goldsmith  with  the  preponderance,  we  think,  in 
his  favor,  there  is  no  conflict  as  to  want  of  notice  to  Mea- 
dor.  And  whilst  the  latter  has  not  yet  acquired  complete 
title  from  Goldsmith,  he  has  paid  largely  upon  his  bargain 
for  the  land  ;  and  complainants  nowhere  offer  to  do  equity 
towards  him — the  bargainer  for  the  land,  if  I  may  use  the 
expression,  and  the  real  equitable  owner  thereof,  with  but  a 
comparatively  small  fraction  left  unpaid. 

In  any  view,  we  think  that  the  verdict  is  right,  and  the 
case  looks  like  an  effort  on  tlie  part  of  Mrs.  McNamara  and 
her  children  to  play  into  each  other's  hands  and  recover 
property  which  she  sold  and  got  the  price  for,  and  for 
the  price  of  which,  and  much  more  than  its  price,  to-wit,  the 
principal  and  interest  of  the  Lynch  notes,  she  has  been  ad- 
judicated to  be  responsible  to  them  in  tlie  surrogate  court 
of  the  county  in  New  York,  where  her  husband  died,  and 
where  she  administered. 
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KoBBBrrs,  gaardian,  vs.  Leonard  et  al. 

[Tbia  caae  waa  argued  at  the  last  teim,  and  the  deciaion  reserved.] 

C  a  iDjimction  cases,  bills  of  exceptions  must  be  tendered  and  signed 
within  twenty  days  from  the  decision.  Absence  of  the  presiding 
judge  from  home,  though  stated  in  the  certificate  as  the  reason  for 
failure  to  sign  it  in  time,  will  not  prevent  a  dismissal  of  the  writ  of 
error. 

Practice  in  the  Supreme  Court.     August  Term,  1878. 

Report  unnecessary. 

I.  A.  Bush,  for  plaintiff  in  error. 

E.  C.  Bower,  for  defendants. 

Warner,  Chief  Justice. 

It  appears  from  the  bill  of  exceptions  in  this  case,  that 
the  decision  was  rendered  on  the  23rd  of  October,  1878. 
The  bill  of  exceptions  was  not  signed  until  the  23rd  of 
November,  1878,  the  judge  certifying  that  it  reached  his 
residence  on  the  9th,  but  in  consequence  of  his  absence 
from  home  it  was  not  signed  until  the  23rd.     The  3213th 
8ec«;ion  of  the  Code,  requiring  the  bills  of  exceptions  in  in- 
junction cases  to  be  tendered  and  signed  within  twenty  days 
from  the  rendition  of  the  decision,  does  not  make  the  ab- 
sence of  the  judge  from  home  an  exception  to  that  positive 
i^quirement.     This  case  comes  within  the  ruling  of  this 
court  in  Gray  vs.  Fidd^  decided  at  the  last  January  term, 
and  must  control  it.     Let  the  writ  of  error  be  dismissed. 


it 


Phipps  vs.  Mansfield  et  al. 

[ThiB  ca«e  was  Argued  at  the  last  term,  and  the  decision  reserved.] 

Where  the  refusal  to  grant  a  non  suit  does  not  hurt  the  defendant, 
for  Uie  reason  that  the  plaintiff  Introduces  more  evidence,  and  per- 
fects his  case,  it  is  not  good  ground  for  a  new  trial. 
•If  one  party  be  dead  whose  testimony  is  in  court  by  interrogatories. 
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the  pariiea  on  the  olber  side  are  competent  witaeBBes.  and  n  new 
irinl  will  not  be  panted  because  they  contradict  the  dead  parly  or 
reliitc  bie  conversntions,  especiiillj  when  the  fact  so  conlnidicted  or 
relnicd  is  abundantly  proven  by  oiber  testimony. 

3.  A  deed  delivered  up  to  be  canceled  provided  certain  contingencies 
happen,  nod  which  by  inadvertence  was  not  canceled,  may  be  used  lo 
gnslain  title  to  land,  where  the  contingencies  upon  which  it  was  to 
be  canceled  never  occurred,  especially  where  the  case  is  on  (rial  ia 
a  court  of  equity. 

4.  Generally,  newly  discovered  testimony  will  not  operate  to  procure  a 
new  trial  where  the  counsel  of  the  movent  knew  of  its  existence  and 
accessibilily. 

5.  lufluence  which  eitizens  of  a  county  who  are  parlies  to  the  suit  pos- 
sess, in  no  reason  for  change  of  venue,  and  (be  oiber  citizens  hnve 
DO  such  interest  in  a  case  between  the  sureties  on  a  county  treasu- 
rer's bond,  and  themotherof  such  treasurer,  in  respc-ct  to  title  lo  land, 
as  lo  disqualify  them  as  jurors. 

0  If  such  county  trcsurer  has  the  legal  litlc  to  land  and  conveys  the 
same  to  his  sureties  to  indemnify  [hem  against  loss  sustained  by 
reason  of  such  sccurityship.  equity  will  not  interfere  against  the 
sureties  at  the  instance  of  the  holder  of  a  secret  equity,  of  which  the 
Bureiica  bad  no  notice,  actual  or  constructive. 

7.  The  verdict  ia  supported  by  evidence  and  in  accordance  with  the 
law  of  the  case. 

Ejectment.  Title.  Equity,  Deeds.  Witness.  Non- 
suit. Principal  aod  surety.  Contracls.  New  trial,  Beforo 
Judge  HiLLYKB.     Clayton   Superior  Court.     March  Tenn, 

1878. 
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war,  except  some  time  when  he  lived  in  Jonesboro  ;  that  he 
lived  on  the  land  with  his  mother  until  his  death,  which 
occurred  since  the  beginning  of  the  suit. 

Plaintiffs  closed.  Defendants  moved  for  a  non-suit,  which 
Was  refused.  Plaintiffs  then  proceeded  ;  their  evidence  was, 
in  brief,  as  follows : 

Phipps,  the  son,  was  treasurer  of  Clayton  county;  plain- 
tiffs  were   the    securities   on  his  bond ;  he   became   a  de- 
faulter; one  of   the  securities  went  to  see  him  in  regard 
^*^     it ;  he  proposed  to  deed    them    this  land    in    order  to 
^^^^'o  them  from  loss,  at  least  pro  tanto ;  they  agreed,  and 
*^^  niade  them  this  deed ;  he  was  in  possession  of  the  land ; 
'^^U  heen  since  the  close  of  the  war  (1865) ;  his  mother  lived 
*^ere  also.     Plaintiffs  knew  nothing  of  any  claim  to  the 
^^^d  by  Mrs.  Phipps.     A  proposition  was  made  to  settle  the 
^^*^ult  with  the  ordinary  and  grand  jury,  by  turning  over 
•^    land  to  the  ordinary  for  the  county ;  Phipps  made  a 
^*^d  accordingly,  and  the  security  who  had  conducted  the 
J^Sotiations  delivered  their  deed  to  be  canceled   provided 
^    securities  were  fully  released ;  they  were  not  released, 
^^  the  deed  actually  canceled.     The  securities  have  had  to 
^^•V  h,  considerable  sum  on  account  of  the  default  of  their 
^^itidpal. 

P^   J-^iie  evidence  of  defendants  was,  in   brief,  as  follows : 

^^pps,  the  husband  of  complainant,  went  to  the  army  as  a 

^^^  *>«ititute  for  one  Hanes,  in  1863 ;  he  received  about  $500.00 

l^^^li,  a  horse  and  Siiddle,  and  a  note  for  $2,000.00  ;  the  note 

^  liift  with  the  complainant  for  her  benetit,  and  to  buy  her  a 

^^^ie  (as  she  testified).     He  died  soon  after  returning  from 

^^  army.     She  gave  the  note  to  her  son  for  the  purpose  of 

^  '^l lectins  money  on  it  for  her;  he  did  so,  and  bought  the 

^^Ud  now  in  dispute  with  the  proceeds;  they  both  lived  on 

^  >  she  never  attended  to  business  matters  of  that  kind,  and 

.^^sted  the  whole  transaction  to  her  son ;  she  did  not  know 

^^  had  taken  title  in  his  own  name ;  nor  that  he  had  con- 

^^Jed  it ;  or  indeed  that  he  ever  laid  claim  to  it.     The  secu- 

^ties  agreed  that  if  Phipi>8  would  make  a  deed  to  the  ordi- 

^^^  for  the  count  J,  they  would  deliver  up  their  deed  to  be 
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canceled  ;  he  made  tlic  deed,  liie  object  being  to  stop  all  proa- 
ecation  for  embezzlement,  theEecuritics  delivered  their  deed, 
and  defendants  in  ejectment  supposed  it  had  been  canceled 
nntil  it  was  produced  in  court.  The  note  of  Hanee  was 
made  payable  to  Phipps,  the  son  ;  when  he  bought  the  land 
he  took  the  title  in  his  own  name. 

The  jury  found  for  plaintiffs  in  ejectment 

Mrs.  Phipps  moved  for  a  new  trial,  on  the  following, 
among  other  gronnds : 

1.  Because  the  court  erred  in  refusing  to  grant  a  noD- 
Buit  on  motion  of  defendants. 

2.  Because  the  conrt  allowed  platntiffn  in  ejectment  to 
teetfv  as  to  sayings  of  Phipps  in  relation  to  the  locality  of 
the  Iiind,  he  being  an  original  party  to  the  ejectment  cause, 
and  being  dead.  [His  evidence  had  been  taken  by  interrog- 
atories, and  was  in  court.j 

3.  Because  the  court  charged,  in  effect,  that  if  the  securi- 
ties delivered  up  their  deed  for  cancellation,  the  parties 
believing  at  the  time  that  the  liability  on  account  of  which 
the  deed  was  made  had  been  done  away  with,  but  the  deed 
was  not  canceled,  through  inadvertence  or  accident,  without 
fraud,  and  it  turned  out  afterwards  that  the  securities  were 
not  relieved,  so  that  the  consideration  of  the  cancellation 
failed,  they  could  reassert  their  title,  and  Mrs.  Phipps  would 
not  lie  etilitlct!  in  L-iiuity  to  cuiiipel  a  specitic  perform aiice 
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\dj  the  citizeDS  of  the  county,  so  thai  no  snch  citizen  could 
fce  an  impartial  juror ;  and  because  plaintiflEs  in  ejectment 
"y^ere  men  of  large  influence  in  the  county. 

6.  Because  the  verdict  was  contrary  to  law,  evidence,  and 
"the  charge  of  the  court. 

The  motion  was  overruled,  and  movant  excepted. 

N.  J.  Hammond  ;  Spenck  &  Dorset,  for  plaintiflE  in  error, 
cited  as  follows:  Court  should  have  granted  non-suit,  12 
Ga,,  166 ;  Adams  on  Ejectment,  247 ;  2  Gr.  on  Ev.,  304. 
Witnesses  incompetent,  37  (?«.,  118  ;  39  Ib„  186  ;  42  /J., 
120.  Illegal  consideration,  Code  §§2690,  2743,  3054 ;  39 
Oa.y  85,  90  ;  48  lb.  358  ;  59  /6.,  165  ;  30  /J.,  944  ;  29  76., 
207  ;  28  /J.,  Ill ;  27  lb.,  481 ;  9  lb.,  440  ;  57  lb.,  109  ; 
56  lb.,  365,  503,  527,  596  ;  49  lb.,  37  ;  6  lb.,  591 ;  19  lb., 
133;  41  76.,  361. 

Speer  &  Stewart  ;  W.  H.  Hl'lsey,  for  defendants,  cited 
as  follows  :  Non-suit  properly  refused.  Code,  §3346.  Wit- 
nesses competent,  52  Ga.,  385.  Consideration  to  cancel 
failed,  14  Ga,  145.  New  evidence,  49  Ga.,  210 ;  55  lb., 
227  ;  33  /*.,  24, 1 73.  Verdict  right,  49  Ga.,  133  ;  6  Watts, 
131 ;  43  Ga.,  281,  374-379,  400,  483  ;  42  lb.,  148.  Con- 
sideration  good.  Code,  §2164. 

Jackson,  Justice. 

Mansfleld  and  Morrow  brought  ejectment  against  Mrs. 
Phipps  and  her  son  for  the  recovery  of  a  tract  of  land. 
Mrs.  Phipps  filed  a  bill  setting  up  certain  equities  therein, 
and  it  was  agreed  that  the  ejectment  and  equity  causes  be 
tried  together.  The  jury  found  for  the  plaintiffs  in  eject- 
ment, who  were  the  defendants  in  equity,  in  both  cases,  and 
a  motion  for  a  new  trial  having  been  refused,  Mrs.  Phipps 
brings  the  case  to  this  court  for  review. 

1.  We  do  not  think  that  the  plaintiff  in  error  was  hurt 
l;,    hj  the  refusal  to  non-suit  the  plaintiffs ;  for  if  their  case 
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wa8  not  fully  made  out,  they  went  on  immediately  and  per- 
fected the  proof. 

2.  So  with  rogard  to  the  testimony  of  the  plaintiffs  in 
ejectment  after  one  of  the  defendants  was  dead;  as  to  the 
locality  of  the  land.  It  did  not  hurt  the  defendant  ;  the 
proof  was  abundant  besides  their  evidence;  and  the  real 
party,  Mi-s.  Pliipps,  was  livinji;,  and  the  party  who  died/>en- 
dcnte  life  was  sworn  by  interrogatories  before  his  death. 

3.  In  respect  to  the  charge  of  tlie  court  we  see  no  error. 
It  was  to  the  efEect  that  if  the  deed  on  which  the  phtintiffd 
in  ejentnient  relied,  was  delivered  up  to  be  canceled  pro- 
vided another  deed  wa.a  given  which  should  i-elieve  them 
as  snreties  for  Phipps,  the  connty  treasurer,  and  they  were 
not  so  relieved  ae  sureties,  and  the  deed  to  them  had  not  in 
fact  been  actually  canceled,  that  they  still  could  recover 
upon  it.  Tliere  seems  to  have  l)een  evidence  to  support  the 
charge.  Morrow  and  Mansfield  were  sureties  on  Phipps' 
bond  as  county  treasurer,  be  was  a  defaulter,  he  had  title  to 
this  land,  and  lie  gave  tbent  a  deed  to  it  for  the  purpose  of 
securing  them  against  his  default.  Subsequently  the  ordi- 
nary agreed  to  take  a  deed  to  the  land  and  thus  to  release 
the  sureties,  but  that  failed  ;  and  hence  these  sureties  insisted 
that  they  bad  the  right  to  consider  their  deed,  which  bad 
not,  in  fact,  been  canceled,  ae  good  and  valid.  It  appears 
ei]mt.,l>lr.  iiTi.l  llir  <'A>-'  w-.i^  ..n  t.iiil  ui  .■.|iiit.v. 
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himself.    So  she  and  her  son   ewear.     But  the  facts  appear 
that  the  note  was  made  payable  to  the  son — that  the  father 
liad  this  done,  or  was  present  when  it  was  done ;  that  the 
son  bought  the  land  with  the  proceeds  of  this  note ;  tliat  the 
deed  was  made  to  himself ;  that  he  gave  a  title  to  it  to  these 
sureties  to  secure  thera ;  that  afterwards  it  was  supposed 
that  if  a  deed  was  made  to  the  ordinary  and  theirs  was  can- 
celed they,  the  sureties,   would  be  relieved ;  that  a  deed 
^as  so  made  and  their  deed  delivered  up  for  such  condi- 
tional cancelation  ;  that  it  was  not  in  fact  canceled ;  that 
they  were  not  relieved,  but   had    paid  for   Phipps  large 
^mounts,  and  that  more  was  due.     On  these  facts  substan- 
tially the  jury  found  their  verdict.     We  think  that  it  is 
^^t.  against  the  charge  of  the  court,  or  the   law,  or  equity, 
^^  the  evidence.     The  deed  is  free  from  the  taint  of  being 
^^"en  to  suppress. the  prosecution  for  felony,  because  it  was 
^^idently  given  to  save  harmless  these  sureties  who  had  no 
P^vv'er  to  suppress  such  a  prosecution,  neither  of  then  be- 
^'^K  officers  of  the  court,  so  far  as  the  record  discloses.     The 
''^th  ig  that  they  stand  as  innocent  purchasers,  without 
^tiocof  a  secret  equity;  and  in  this  view, even  conceding 
^ut  JJJrg^  Phipps  is  right  in  her  facts,  they  will  be  protected 
^^^^Mst  her  secret  equity.     The  legal  title  was  in  her  son  ; 
^J^  Looght  from  her  son  and  took  his  deed  without  notice, 
^^  Pi'etence  of  notice,  that  her  money  paid   for  the  land. 
^^y  had  been  forced  to  pay  money  for  the  son  on  their 
Y^^d  as  his  sureties;  and  the  judgment  against  him  and 
,     ^^  was  still  open  for  a  large  balance,  and  the  considera- 
^^^U  f  ^r  the  land  was  the  fact  of  securityship,  and  that  they 
^Oxil<J  have  to  pay  as  sureties.     Hence  their  equity  is  as 
"^Rh  as  anybody's  can  be,  and  a  court  of  equity  will  not 
^t^rpose  against  them,  especially  when  Mrs.  Phipps'  trust 
^  nerson,  and  her  misplaced  confidence  in  him,  have  brought 
»^^into  all  this  trouble,  and  more  especially  when  her  whole 
^Wij  is  secret,  resting  entirely  in  parol  without  a  scratch 
v  of  a  pen  to  strengthen  it,  and  without  pretence  even  that 
^  3||»now  and  Mansfield  knew  or  had  heard  anything  about 
iIrt  mterest. 
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The  legal  title  was  in  them  ;  npon  it  they  sought  to  re- 
cover; she  carried  them  into  eqnity ;  they  stand  on  the 
footing  of  innocent  purchasers  without  notice;  her  only 
equity  is  a  secret  tmst  unknown  to  them  ;  and  equity  will 
not  relieve  her.  Code,  §2329;  7  Ga.,  530;  13  Ca.,  66; 
42  Ga,,  95,  et  seq. 

Judgment  affirmed. 


IrBY   vs.  L&W8HE. 

[This  cue  wu  argaed  at  the  lut  tenn.  and  (be  dedalouisHrved.] 

I.  Wliere,  b;  conlrnct,  one  party  hod  the  exclusive  right  lo  sell  prop- 
erly of  aDotberoD  terniH  specified,  tind  was  tort'ceive  a  certain  com- 
pensation therefor,  a  aubeequent  change  in  Ibe contract  whereby  the 
owDcr  was  alio  allowed  the  privilege  of  selling,  provided  the  agent 
should  receive  the  same  cotnpeDSnlion  as  before,  was  not  a  sale  of 
the  agent'B  chances  of  selling,  and  a  charge  to  that  eSect  was  error. 
The  agent  simply  parted  with  his  exclusive  power. 

S.  The  question  in  issue  was  whether  property  was  sold  by  a  pincipal 
within  the  lime  covered  by  an  agreement  with  an  agent,  to  the  effect 
that  the  latter  should  have  the  right  to  sell  and  receive  a  speciOed 
compensation  therefor;  or  if  the  principal  sold,  the  agent  was  still 
to  nceive  the  compensation: 

Hdd,  that  it  was  error  to  charge  that  if  the  principal  omitted  efforts  to 
sell,  the  agent's  right  would  continue  until  the  principal  did  sell,  and 
the  agent  would  be  entitled  to  recover  as  it  the  sale  bad  been  made 
within  the  time  in  question. 
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$30,000.00  and  a  1-20  interest  to  be  allowed  him  by  the 
purchaser,  he  saw  Irby  and  insisted  on.  being  allowed  some- 
thing out  of  the  $30,000.00  in  addition  to  the  1-20  interest 
he  was  to  get  from  the  purchaser  ;  that  Irby  agreed  to  allow 
him  to  use  the  $20,000.00|arisingfr(»m  the  sale  until  January 
Ist,  1878,  or  a  discount  on  the  same  at  the  rate  of  7  per 
cent.,  in  case  he  paid  the  cash,  being  an  allowance  of 
$1,400.00  in  money,  and  l-20th  interest  in  the  property ; 
that  Irby  executed  a  written  agreement  to  allow  him  to 
make  the  sale  at  that  price,  and  bound  himself  not  to  inter- 
fere for  sixty  days ;  that  shortly  afterwards  Irby  came  to 
him  and  asked  him  to  withdraw  his  proposition  of  sale,  and 
promised  if  he  (Irby)  sold  Lawshe  should  have  the  same  he 
was  to  get  under  the  contract,  being  $1,400.00  and  a  l-20th 
interest  in  the  $30,000.00,  equal  to  $1,500.00,  making  in  all 
$2,900.00 ;  that  he  (Lawshe)  agreed  to  the  request,  of  which 
Irby  had  notice ;  that  Irby  sold  said  property,  and  refused 
to  pay  him  the  said  sum  of  $2,900.00,  for  which  cause  he 
brings  his  action. 

There  was  also  a  quantum  meruit  count  in  the  declaration. 

The  defendant  pleaded  the  general  issue.  He  also 
set  up  various  parol  contracts  for  the  sale  of  the  mines, 
alleging  that  plaintiflPs  compensation  was  entirely  condi- 
tional upon  the  sale  being  made  by  him.  In  addition,  he 
alleged  that  the  sixty  days  contract  was  in  writing,  and 
was  entered  into  the  8th  of  February,  1877;  that  after 
plaintiff  informed  defendant  that  he  had  failed  to  sell  the 
mine,  defendant  proposed  to  him  that  if  he  would  abandon 
all  further  efforts  to  sell,  he  thought  ho  could  sell  for  $40,- 
000.00,  and  if  he  could  sell  for  that  he  would  give  him  the 
interest  on  the  last  payment,  and  that  Lawshe  agreed  to  it, 
and  agreed  to  make  no  further  effort  to  sell,  stating  that  he 
supposed  half  would  be  paid  down  and  that  the  last  pay- 
ment would  be  about  $20,000.00,  which  would  satisfy  him ; 
that  Lawshe  did  not  comply  with  this  agreement,  but  con- 
fthmed  his  efforts  to  sell,  whereupon  defendant  ceased  and 
no  further  efforts  to  sell  until  after  the  expiration  of 
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the  sixty  days  specified  in  the  writing,  but  referred  all 
applicftiite  to  plaintiff ;  that  after  the  expiration  of  tlie  eixty 
days,  in  May,  1877,  defendant  sold  the  mine  to  A.  G.  Jen- 
nings for  S'2i^,000.00,  and  at  the  same  time  sold  said  Jen- 
nings another  mine  for  glO.OOO.OO;  that  $10,000.00  was 
paid  down  cash  on  these  two  mines,  and  notes  given  for  the 
balance ;  that  defendant  never  violated  his  contract  with 
plaintiff  but  acted  in  perfect  good  faith,  etc 

As  to  the  main  facts,  the  evidence  was  conflicting. 
On  the  trial  the  jnry  found   for  the  plaintiff  81,400.00 
principal  and  896.07  interest.     Defendant  moved  for  anew 
trial,  which  was  refused,  and  he  excepted. 

The  following  is  an  abstract  of  those  parts  of  the  charge 
which  Beem  pertinent  to  the  questions  decided  :  (After  a 
general  statement  of  the  case,  a  charge  that  the  onus  of 
proof  was  on  the  plaintiff,  that  the  jury  should  look  to  the 
entire  transaction,  and  that  the  written  contract  is  preeumed 
to  include  the  result  of  all  the  prcvions  negotiations),  "  And 
in  determining  their  rights,  tlie  chief  point  for  your  inves- 
tigation will  be  the  written  contract,  Tou  will  look  at  the 
proof,  see  what  niodiUcation  of  the  rights  of  the  parties  was 
made  by  the  subsequent  verbal  agreement.  The  general 
rule  is,  that  a  bare  contingency  or  possibility  cannot  be  the 
subject  of  sale,  unless  there  existed  a  then  present  right  in 
the  person  selling  to  a  further  benefit.     Under  the  written 
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seasable  interest  to  himself,  and  although  never  so  con 

fident  as  at  that  time  that  he  could  have  got  that  price,  the  7 

per  cent,  on  twenty  thousand  dollars  only,  and  without  the 

1-SOth  interest,  would  be  the   measure  of  the  price  Irby 

^*^ould  have  to  become  chargeable  with,"  etc.     (Converse 

^J^pothesis  stated.) 

^*  Irby  says  that,  according  to  the  agreement,  he  was  to 

P^y  Xawshe  only  on  condition  that  he,  Irby,  sold  the  mine 

"^^*^liin  sixty  days.     Lawshe  says  that  no  time  was  specified, 

^^■^  ^  that  the  agreement  was  indefinite  in  this  respect,  and 

^^t  lis  rights  continued  after  the  end  of  the  sixty  days. 

^^>^  is  another  issue  of  fact,  upon  which  you  will  pass  be- 

tw-^^jj  the  parties,  and  if  you  find  that  the  agreement  was 

^***^ited  to  sixty  days,  and  that  Irby  used  ordinary  diligence 

*^  niake  a  sale  within  sixty  days  and  failed  to  sell,  Lawshe 

could  not  recover.     But  in  such  case  it  would  be  the  duty 

o^  Irby  to  use  such  ordinary  diligence  in  effecting  a  sale, 

and  if  he  did  not  use  ordinary  diligence,  or  if  he  intention- 

•^*y  or  purposely,  and  without  sufliicient  excuse,  omitted  to 

*®**>  Or  if  Lawdhe^s  rights  were  not  limited  to  sixty  days,  or 

"  Irbj  omitted  efforts  to  sell,  then  Lawshe's  rights  would 

ot^ntinue  until  Irby  did  sell,  and  Lawshe  would  be  entitled 

^  recover  as  if  the  sale  had  been  effected  within  the  time 

i^  question." 

The  other  facts  of  this  case  will  be  found  in  the  de 
dsion. 

^-  F.  &  W.  R.  Hammond,  for  plaintiff  in  error. 

^KB  SMriH,  for  defendant. 

Warkkb,  Chief  Justice. 

It  appears  from  the  record  in  this  case  that  Lawshe  sued 

Irby  to  recover  the  sum  of  $2,900.00  which  he  alleged  the 

dflbndant  owed  him  under  a  contract  in  relation  to  the  sale 

.4I die  Glade  gold  mine,  in  the  county  of  Hall,  which  was 
15 
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the  property  of  defendant.  On  tlie  trial  of  tlie  case,  the 
jnry,  under  the  charge  of  the  court,  found  a  verdict  in  favor 
of  the  plaintiff  forthesum  of  $1,400.00  principal,  and  J9(>.0T 
for  intoreet.  A  motion  was  made  for  a  new  triul  on  the 
gronnds  therein  stated,  which  was  overruled,  and  the  defend- 
ant excepted 

The  plaintiff  offered  in  evidence  the  following  written 
.contract,  dated  8th  of  February,  1877 ; 
"  Statb  ok  Georgia,  Folton  Countt  : 

"  This  aKreenteDt,  made  and  entered  into  between  Heorj  Irby,  of  the 
first  part,  and  Er  Lawshe,  of  the  svcoud  pnrt,  witaesseth,  tbat  for  and 
in  coDsideraCioQ  of  the  sum  of  one  dollar  to  me  in  bund  paid,  at  snd 
befiire  the  signing  of  this  Hgreemvol,  tlie  conaidoration  being  tbat  the 
party  of  the  first  part  agrees  to  give  to  Gr  Lawsbe,  party  of  the  second 
pari,  full  control  and  right  to  sell  the  property  known  as  Ibe  G)ade 
Mines,  etc.,  comprising  two  thousand  iicrea,  more  or  less,  being  in  tba 
county  of  Hall,  state  of  Georgia,  to  huve  and  to  hold  aaid  right  for  the 
space  of  sixty  days  from  this  dale,  wiili  full  control  and  right,  not  to 
be  disturbed  by  myBelf  or  any  other  pvrson.  The  price  for  said  prop- 
erty shall  be  the  sum  of  ten  thousand  dollars  cash  down  in  hand,  and 
twenty  thousand  dollars  to  be  paid  on  or  before  January  let,  1878, 
without  inlerest;  or  a  discount  of  seven  per  cent,  of  the  twenty 
thousand,  if  paid  cash  down;  the  property  to  include  all  txal  etlate  of 
said  Glade,  being  two  thousand  acres,  mure  or  less,  of  what  Is  known 
as  the  Lombard  property,  as  well  as  ilie  Irby  property.  At  the  expira- 
tion of  sixty  days  from  this  dale,  this  article  to  be  void. 
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to  what  time  it  was  extended — whether  beyond  tlie  six 

*&  or  not — there  is  no  evidence  in  the  record,  and  ther 

no  allegation  in  the  plaintiff's  declaration  as  to  what  tiin 

^  \¥ritten  contract  was  extended,  and  no  allegation  tha; 

^  defendant  sold  the  gold  mine  within  that  time,  whatevei 

i**    ^3nay  have  been. 

^-    The  court  charged  the  jury,  amongst  other  things, 
**^**a.t  under  the  written  agreement  in  question,  Lawshe  had  a 
*^^^^^*>  present  interest  in  the  chances  of  disposing  of  the  mine 
re  the  sixty  days  expired,  and  such  as  could  be  the  sub- 
of  a  valid  sale,  and  if  Irby  bought  him  out,  the  contract 
purchase  would  be  a  legal  and  valid  one,  and  Irby  would 
-oine  liable  to  Lawshe  for  whatever  he  agreed  to  pay."^ 
^  ^^8  charge  was  error,  because  it  treats  the  transaction  as  a^ 
^^•-^  of  Lawshe's  interest,  whereas,  he  retained  his  interest, 
^^^tever  it  was,  and  parted  with  nothing  but  his  exclusive 
P^'Wer.    The  parol  contract  of  March  was  a  modification  of 
tti^  previous  written  contract,  not  the  sale  of  chances.     All 
tixe  rights  and  interest  of  the  plaintiff  which  would  entitle 
»iiin  to  recover  were  based  on  the  agreement  with  the  de- 
feiidant. 

2.  The  court  also  charged  the  jury,  "  that  if  Irby  omitted 

©Sorts  to  sell,  then  Lawshe's  rights  would  continue  until 

^^y  did  sell,  and  Lawshe  would  be  entitled  to  recover  as  if 

the  sale  had  been  eflfected  within  the  time  in  question."     In 

^^^  of  the  evidence  in  the  record,  this  charge  of  the  court 

^^  error.     The  controlling  question  in  the  case  was  whether 

the  8ale  of  the  gold  mine  was  made  by  the  defendant  within 

^®  time  as  stipulated  by  the  agreement  of  the  parties,  so  as 

^  entitle  the  plaintiff  to  the  compensation  which  he  claims. 

"  ithin  what  time  was  the  sale  to  have  been  made  by  the 

<tefendant  under  the  agreement  of  the  parties,  to  entitle  the 

plaintiff  to  recover?    Was  it  to  have  been  made  within 

Wy  days  as  specified  in  the  written  agreement,  or  was  the 

wne  extended  by  the  parol  agreement  made  on  the  3rd  of 

littch,  1877?    and,  if  so,  to  what  time  was  it  extended? 

Ike  time  within  which  it  was  to  have  been  sold,  under  the 
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agreement  of  the  parties,  is  not  alleged  in  the  plaintiff's 
declaration,  nor  does  it  appear  from  the  evidence  in  the 
record,  if  indeed  it  was  extended  bejfond  the  sixty  days  as 
specified  in  the  written  agreement.  It  wae  incumbent  on 
the  plaintiff  to  allege  and  prove  snch  facts  as  woald,  nnder 
the  law,  entitle  him  to  recover.  In  view  of  the  evidence, 
and  the  rulings  of  the  court  hereinbefore  adverted  to,  the 
ends  of  jastice  require  that  a  new  trial  shoald  be  granted, 
and  it  is  so  ordered.  Let  the  judgment  of  the  court  below 
be  reversed. 

Bleoelet,  Justice,  concurred,  bnt  furnished  no  written 
opinion. 

Jaoksox,  Justice,  dissenting. 

I  think  that  the  chat^  of  the  court,  which  is  set  ont  in 
full  in  the  record  and  report  of  the  case,  presented  the  is- 
sues in  this  case  fairly  and  fully  to  the  jury  ;  that  the  evi- 
dence was  conflicting,  and  the  jury  has  passed  upon  it,  and 
there  is  enough  to  support  the  verdict. 

Lawshe  had  such  an  interest  inthe  land  that  Irby  conld  not 
sell  it  so  as  to  destroy  that  interest  without  an  equivalent 
or  arrangement  with  Lawshe,  and  when  ho  had  an  opportu- 
nity to  sell  himself,  it  was  his  duty  to  arrange  with  I^wefae 
to  do  so.     Whether  the  interest  which  Lawshe  had  be  called 
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If  the  time  was  not  extended,  and  Irby,  after  telling 
Lawshe  that  he  had  opportunity  to  sell,  and  inducing  him 
to  believe  that  he  woald  sell  within  the  sixty  days,  omitted 
to  do  so,  with  intent  thereby  to  deceive  Lawshe,  patting  off 
the  consummation  of  the  trade  until  after  sixty  days,  to  de- 
prive Lawshe  of  his  per  cent,  agreed  upon,  such  conduct 
would  operate  as  a  fraud  upon  Lawshe,  and  he  would  still 
be  entitled  to  the  per  cent.,  the  sale  being  made  to  the  man 
to  whom  Irby  had  told  Lawshe  he  could  sell  when  he  made 
the  supplemental  verbal  contract.  Such  is  the  effect  of  the 
charge  in  the  motion  for  new  trial,  construed  in  connection 
with  the  context  set  out  in  the  charge  in  full,  and,  so  con- 
strued, I  fail  to  see  error  in  it. 

Taken  altogether,  the  charge  seems  to  me  to  be  a  clear 
and  complete  presentation  of  the  issues  to  the  jury  in  lan- 
guage suited  to  their  comprehension,  and  as  free  from  error 
as  the  proper  presentation  of  such  a  case  could  reasonably 
be  made. 

The  credibility  ot  the  witnesses  and  the  weight  of  the 
evidence  are  matters  for  the  jury,  which  they  are  more  com- 
petent to  pass  upon  from  their  acquaintance  with  the  par- 
ties and  witnesses,  and  their  appearance  and  mode  of  testi- 
fying, than  I  am,  and  when  the  only  other  tribunal  with 
which  the  law  invests  the  power  to  pass  upon  the  evidence 
in  review,  to-wit,  the  judge  who  presided  at  the  trial,  and 
who  also  saw  the  witnesses  and  their  manner  of  testifying,  is 
also  satisfied  with  the  verdict,  it  seems  to  me  that  the  verdict 
ought  to  stand.  Therefore  I  dissent  from  tlje  judgment  of 
reversal. 


Cook  vs.  The  Commissioners  of  Houston  County. 

JTbiM  CMC  WM  argued  at  the  last  tenn  and  the  decision  reserved.  Jackson,  Justice, 
bcjng  disqualified,  Judge  McGutchen,  of  the  Cherokee  circuit,  was  designated  by  the 
fovemor  to  preside  in  his  place.]  | 

1*  Where  by  order  of  the  chancellor  a  reference  of  matters  in  an  equity 
OMise  had  been  made  to  a  master  in  equity,  and  the  master  having 
ftSM  to  act,  the  chancellor,  at  a  subsequent  term,  passed  an  order 
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witbdrawiag  tbe  reference  from  the  muter,  and  referring  tbe  same 
matters  to  a  different  person  named  in  the  order  and  styled  "  Mailsr 
pro  hac  Ttce,"  tbU  Intter  order  is  not  void.  The  chancellor  may, 
in  the  exercise  of  a  Bound  discretion,  change  a  reference  from  one 
master  to  nnother,  or  from  a  master  to  an  auditor. 

3,  Wbere  the  chancellor  passing  mch  interlocutory  order,  did  not  pre- 
side on  the  Snal  trial,  and  no  objection  to  the  passage  of  the  order 
appears  to  have  been  made  at  the  time — do  cxceptioD  thereto  ap- 
pcariogiD  the  record — this  court  cannot  review  such  action  of  the 
Chancellor. 

5.  Where  the  order  of  reference  to  an  auditor  requires  that  exceptloiu 
to  bis  report  sbali  be  filed  within  twenty  days  aft«r  notice  of  the 
filing  of  tbe  report  in  tbe  clerk's  office,  a  party  duly  notified  canaot 
file  exceptions  after  the  time  limited  without  leave  of  the  court 

4.  If  a  party  has  been  prevented  by  good  cause  from  fliing  his  excep- 
tions within  the  time  limited,  be  should  apply  to  the  court  withoat 
unreaaonable  delay  for  an  extension  of  time  to  file  his  eiceptione, 
and  upon  bii  failure  to  do  so  during  four  successive  terms  of  the 
court  thereafter,  without  showing  any  excuse  for  this  delay,  this 
court  will  not  interfere  with  the  discretion  of  the  chancellor  in  re- 
fusing tbe  application,  and  in  strilcing  the  exceptions  on  tbe  ground 
that  they  bad  been  filed  without  leave  of  tbe  court  after  the  time 
limited  bad  expired — especially  where  no  very  satisfactory  excuse 
is  shown  why  the  exceptions  were  not  filed  within  the  time  limited. 

6.  Where  an  auditor's  report  has  been  received  and  allowed  by  the 
court,  and  the  report  is  not  excepted  to,  there  is  no  issue  for  the  Jury 
to  try  as  to  any  matter  covered  by  the  report,  and  the  chancellor  will 
pronounce  judgment  thereon  without  tbe  intervention  of  a  jaij. 
Article  VI,  section  XVIII,  paragraph  I,  of  tbe  constitution,  which 
declares  that  "the  right  of  trial  by  jury,  except  wbere  it  is  other- 
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__  ~ 

^Xnade  to  him  witbin  less  than, and  others  more  than,  four  years  before 
'^uit  was  commenced,  the  statute  of  limitations  does  not  com- 
^□lence  to  run  in  favor  of  the  sheriff  during  his  continuance  in 
office. 


uity.     Master.     Auditor.     Practice  in   the    Superior 
"mirt.    Time.     Constitutional  law.     Jury.     Statute  of  lim- 
ions.     Before  Judge  Crisp.     Houston  Superior  Court, 
member  Adjourned  Term,  1877. 

or  the  facts  of  this  case,  see  the  opinion. 

LI  Wabbbn  ;  B.  M.  Davis  ;  W.  S.  Wallacjb  ;  S.  Hall, 
plaintiff  in  error. 

.  D.  KiLLEN ;  Lanibb  ife  Anderson  ;  H.  M.  Holtzclaw, 
defendants. 


UTCHEN,  Judge. 

n  the  16th  day  of  September,  1873,  a  bill  in  equity  was 

ci  in  the  Houston  superior  court  by  the  ordinary  of  tliat 

against  John  R.  Cook.     Funding  this  suit,  a  board 

^^     oommissioners  of  roads  and  revenues  having  been  es- 

^^•^-^lished   for  said   county,  they,   as  such   commissioners, 

"^^1^  made  complainants  instead   of  the   ordinary.      The 

*^"3ect  of  the  bill  was  to  recover,  in  behalf  of  the  county, 

^^^nerous  sums  of  money,  amounting  in  the  aggregate  to 

^^T,276.00,  which  the  bill  charges  had  been  drawn  by  said 

^-ook,  while  acting  as  sheriff  of  Houston  county,  from  the 

^'^^asury  of  said  county,  on  false  and  fraudulent  accounts. 

*^^k  held  the  office  of  sheriff  from  the  24th  day  of  August, 

^888,  up  to  the  9th  day  of  February,  1871.     The  payments 

"y  the  county  treasurer  to  him  were  very  numerous,  and  at 

different  times,  extending  through  his  term  of  office.     The 

accounts  were  mostly  for  insolvent  criminal  costs,  claimed 

tt  due  to  the  sheriff  and  other  officers,  and  the  balance  was 

for  extra  services  and  other  services  and  expenses  claimed 

to  have  been  rendered  and  incurred.     The  larger  portion  of 
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these  payments  were  made  to  Cook  within  foar  Toars  before 
the  bill  was  filed,  yet  a  coDsiderable  naraber  of  them, 
arnountinfi;  to  a  considerable  snm  in  the  aggregate,  and 
which  were  allowed  and  included  in  the  decree  against 
Cook,  were,  made  more  than  four  years  before  the  filing  of 
complainants'  bill.  The  ststnte  of  limitations  was  pleaded 
and  insisted  on  by  Cook.  At  the  May  term,  1874,  the  caose 
was,  by  order  of  court,  referred  to  E.  F.  Best,  master  in 
equity.  He  failed  to  act,  and  at  the  May  term,  1875,  an- 
other order  of  court  was  passed  by  Hon.  B.  Hill,  the  presiding 
judge,  withdrawing  the  reference  from  said  Best,  master  in 
equity,  and  making  a  reference  of  the  cause  to  W.  B,  Not- 
tingham, styling  him  "  in  sister  ^rt>  ?iao  vioe."  The  order  of 
reference  required  that  tlie  report  should  be  filed  in  the 
clerk's  office  at  least  thirty  days  before  the  next  succeeding 
term  of  the  court,  and  that  within  five  days  after  the  filing 
of  the  report  of  the  "  master  pro  hoc  vice"  written  no- 
tices of  such  filing  should  be  served  on  the  parties  tu  the 
suit.  The  order  further  reqnired  that  the  parties  desiring 
to  except  to  the  report  should  file  their  exceptions  in  the 
clerk's  office  within  twenty  days  after  such  notice  served  on 
them. 

The  auditor  (Xottinghnm)  heard  the  canse,  and  made  and 
filed  his  report  in  the  clerk's  office  witbin  the  time  fixed  by 
the  order  of  reference,  and  ho  also  served  the  partiea  with 
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whole  trial  before  the  auditor,  and  were  actually  engaged  in 
conducting  his  defense,  one  of  whom  examined  the  wit- 
nesses. The  exceptions  were  fully  prepared  in  time  to  have 
filed  them  within  the  time  limited.  They  were  not  filed 
because  General  Warren,  another  of  Cook's  counsel,  was 
then  ill  with  an  attack  of  rheumatism,  and  desired  to  see 
the  exceptions  before  they  were  filed.  General  Warren  was 
present  during  the  greater  part,  but  not  during  the  whole, 
of  the  trial  before  the  auditor.  It  appears  that  the  excep- 
tions were  filed  just  as  they  were  originally  drawn  by  Grice 
&  Davis,  and  it  does  not  appear  that  they  were  ever  sub- 
mitted to  General  Warren's  examination  or  criticism  at  any 
time« 

The  final  decree  was  made  at  the  February  adjourned 
term,  1878,  before  Judge  Cbisp,  the  successor  of   Judge 
Gill.     At  this  term  the  court  sustained  the  motion  of  com- 
plainants,  and  dismissed  the   defendant's   exceptions    on 
the  ground  that  they  had  not  been  filed  within  the  time 
limited  by  the  order  of  reference,  and  the  report  of  the 
auditor   was  approved    and    allowed  by  the   court.      At 
this  same  term  the  defendant  moved  to  quash  and  disallow 
"the  report  of  Nottingham,  "  maBterpro  hao  vice^^^  on  the 
f^round,  1st,  that  there  is  no  such  ofiicer  as  a  masX^Tpro  hoc 
'wce ;  2d,  that  the  cause  having  been  referred  to  Best  as 
master,  could  not  have  been  withdrawn  and  referred  to  an- 
other without  defendant's  consent ;  that  the  court  had  no 
jurisdiction  to  make  this  change  of  reference,  and  that  the 
report  of  Nottingham  was  a  nullity  and  should  not  be  allowed. 
This  motion  was  overruled  by  the  court.     After  the  excep- 
tions were  dismissed  and  the  report  was  allowed  by  the 
court,  a  decree  was  rendered  by  the  chancellor  without  a 
verdict  by  a  jury,  on  the  facts  as  reported  by  the  auditor  and 
in  accordance  with  the  report,  against  Cook  for  $9,385.25. 
To  which  defendant  Cook  excepted. 
1.  The  fact  that  Nottingham  is  styled  "  master  pro  hoc 
inotf "  in  the  order  of  court  changing  the  reference  of  the 
L  ,  Mue  from  the  master  to  him,  does  not  affect  the  validity  of 
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ppointmeiit.     It  might  have  been   more  accurate  to 

stvlcil  him  aiiditur.     But  the  natnre  of  his  otiice  and 

tiity  hv  was  to  perform  are  plainly  set  forth  in  the 

r  milking  the  change  of  reference. 

•Tiiilgi:'  Hill   paRsci.1  the  interlocntory  order  chnnfring 

rcftrreiice  and  Btitistitnting  Nottingham  in  the  place  of 

it,  tho  iii;ifltGr  to  whom  the  reference  was  originally  made. 

this  nriier  changing  the  reference  no  exceptions  were 

licii   anil   certified  at  t)ic  term  at  whicli  it   was   passed. 

or  doL'S  it  appear  that  any  objection  was  ever  made  to  it 

ntil  ttio  term  at  which  the  final  decree  was  made  before 

ndge  Crisp,  who  was  the  successor  of  Jndge  Hill.     Under 

;lieSL>  circnnmtancus,  this  court  cannot  inquire  whether  this 

order  made  by  Judge  Hill  was  in  accordance  with  sonnd 

Icgul  discretion  or  not. 

3.  The  order  of  reference  had  fixed  tlie  lime  within  which 
the  parties  shunld  tile  their  exceptions  to  the  report  as  here- 
inbef<irc  fully  set  forth.  The  time  limited  having  expired 
without  any  exceptions  being  filed,  tlie  plaintiff  in  error 
could  not  legally  file  his  exceptions  afterwards  without  ob- 
taining leiive  of  the  court  for  this  purpose, 

4.  In  iiiiitters  resting  in  legal  discretion,  the  courts  favor 
the  diligent,  hut  not  the  negligent.  Where  parties  are  pre- 
vented by  good  cause  from  filing  thoir  exceptions  within 
tlic  time  fixed  for  tliat  purpose,  they  ehmild  see  to  it  th*t 

f  no  unreasonable  delay  in  applying  Uj  the 

E  delay  having  the  effects 

ilication  is 


FEBRUARY  TERM,  1879.  239 

Cook  V8  The  GommitslonerB  of  HooBton  County. 

5.  The  plaintiff  in  error  insists  that  the  chancellor  erred 
in  rendering  a  decree  on  the  facts  as  reported  by  the  auditor 
without  any  verdict  of  a  jury,  and  that  he  was  thus  deprived 
of  the  right  of  trial  by  jnry  as  secured  by  the  constitution, 
article  6,  section  18,  paragraph  1,  which  declares  that  "the 
right  of  trial  by  jury,  except  where  it  is  otherwise  provided 
in  this  constitution,  shall  remain  inviolate." 

The  right  of  trial  by  jury  guaranteed  by  this  provision  of 

the  constitution  relates  to  the  trial  of  issues  of  fact,  not  to 

the  trial  of  issues  of  law.    Issues  of  law  are  to  be  tried  by 

the  court.     Our  statute  provides  that  "  the  report  of  the 

master  or  auditor,  when  returned  to  court,  shall  be  subject 

to  exceptions  for  such  time  as  the  court  may  allow,  and  the 

exceptions  so  filed  shall  be  the  only  issues  of  fact  submitted 

to  a  jury,  so  far  as  the  matters  referred  are  concerned." 

Code,  §4208. 

Of  course  a  reasonable  time  would  have  to  be  allowed  by 
"the  court  for  the  parties  to  except.  If  either  party  desires 
to  controvert  any  fact  contained  in  the  report,  he  can  do  so 
Only  by  filing  his  exceptions  thereto.  Upon  any  issue  of 
fact  thus  made,  he  is  entitled  to  his  trial  by  jury.  If  he 
^rnakes  no  such  issue,  he  thereby  elects  to  stand  upon  the 
^report  as  true  so  far  as  the  matters  of  fact  therein  reported 
«^re  concerned.  And  nothing  is  left  to  be  done  but  for  the 
csourt  to  pronounce  upon  the  matters  of  law  involved,  or 
Arising  upon  the  facts  as  shown  by  the  report. 

Where  the  whole  of  the  facts  in  litigation  are  referred  to 
tie  auditor,  and  where  the  report  also  covers  the  entire  facts 
of  the  case,  the  chancellor  enters  the  decree  without  the 
intervention  of  a  jury.    Code,  §4206. 

In  the  case  before  us,  the  entire  facts  were  referred  to 

the  auditor,  and  his  report  covered  the  whole  case ;  and 

there  having  been  no  exceptions  legally  filed,  there  were  no 

iflsues  of  fact  to  be  tried,  and  the  chancellor  properly 

entered  the  decree. 

r  Sections  8097  and  3188  of  the  Code  must  be  read  and 

H     eonfltrned  in  connection  with  sections  4208  and  4506,  above 
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referred  to,  so  as  to  fpve  effect  to  all  withont  making  one 
sectioD  annecessarily  nullify  another.  Section  3097,  in 
expreee  terms,  anthorizes  the  reference  of  u  part  onJy  of 
the  facts  to  a  master  or  anditor,  and  in  sach  case  the  report 
would  have  to  be  confined  to  the  facts  referred,  and  could 
not  legally  go  beyond  the  reference.  And  if  the  facts  not 
referred,  were  controverted  facts,  a  jury  would  have  to  pass 
npon  them  whether  the  report  upon  the  other  facts  which 
were  referred  was  excepted  to  or  not.  Where  a  portioa 
only  of  the  controverted  facts  in  litigation  are  referred,  the 
parties  have  a  right  to  go  before  the  jury.  Wliere  the  last 
clause  of  this  aection  declares  that  "  the  final  decision  npon 
the  facta  shall  be  by  a  special  jury,"  it  refers  to  the  decision 
of  amtroverted  facts — to  isBues  of  fact  made  np  according 
to  law  or  the  rules  of  pleading.  Any  other  construction 
would  involve  the  absurdity  that  the  legislature  intended 
that  the  jury  should  pass  upon  the  existence  of  facts  though 
snch  facts  were  admitted  by  the  parties  and  not  in  contro- 
versy between  th>m.  There  can  be  no  propriety  in  a  jury, 
or  any  other  tribunal,  passing  on  the  existence  of  facts 
which  are  not  controverted  between  the  parties  to  the  litiga- 
tion. 

6.  The  statute  of  limitations  was  pleaded  and  relied  on 
by  Cook,  who  was  defendant  in  the  court  below.  He  relied 
on  this  plea  before  the  auditor,  and  also  before  the  court  on 
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Plaintiff  in  error  had  the  right  to  in8i8t  before  tlic  conrt  on 

^^e  final  hearing  npon  his  plea  of  the  statute  of  limitations. 

all  the  facts  bearing  on  this  question  were  ascertained 

■ 

appeared  in  the  report,  it  became  simply  a  question  of 
whether,  under  the  facts  as  reported,  any  portion  of  the 
^^^'J^iplainants'  claim  was  barred;  and  if  the  auditor  had 
in  his  legal  conclusions  bj  reporting  and  allowing  to 
iplainants  any  items  which  were  barred  by  the  statute, 
*^^<^l:i  error  of  law  should  have  been  corrected  by  the  court 
^^  *^cni  its  attention  being  called  to  it  on  the  final  hearing. 
t;  we  do  not  find  any  error  on  this  point  which  could 
I^^^»asibly  prejudice  the  plaintiff  in  error. 

.  Three  several  pleas  of  the  statute  of  limitations  were 

by  defendant  in  the  court  below.     One  year,  three 

and  four  years  being  severally  pleaded  as  the  period 

limitations  applicable  to  this  case.     The  one  year  period 

insisted  on  upon  the  ground  that  our  Code,  section  507, 

P^'^eecribes  one  year  as  the  period  within  which  all  claims 

^^^<^inst  the  county  must  be  presented  after  they  accrue.  It 

^^  claims  "  against "  the  county  only  that  are  here  referred 

^^>«      It  is  clear  that  this  section  has  no  applicability  to  the 

^^^^e  before  us.     It  is  equally  clear  that  three  years  is  not 

^c  period  of  limitation  applicable.     The  bill  in  this  case 

"^^^  in  no  sense  a  bill  of  review  (as  insisted  upon  by  counsel 

ior  plaintiff  in  error),  which  the  statute  requires  to  be  filed 

^*^  three  years. 

^e  hold  that  the  general  rule  is  that  four  years  after  the 
*^^<irual  of  the  cause  of  action  is  the  period  of  limitation 
within  which  a  suit  upon  an  account  must  be  brought  by  a 
^^i^nty,  to  recover  money  illegally  drawn  from  its  treasury 
^^  false  accounts. 

^et  we  hold  that  the  case  at  bar  falls  under  an  exception 

^^  this  general  rule,  and  that  under  the  circumstances  of 

^^^8  case  the  statute  did  not  commence  to  run  in  favor  of 

^^^  sheriff,  Cook,  against  the  county  during  his  continuance 

^^  the  o£Sce  of  sheriff  of  that  county,  and  that,  as  all  of  the 

>,^ent8  were  made  to  him  during  his  continuance  in 
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office,  none  of  them  wonid  have  been  barred  nntil  the  ex- 
piration of  four  years  after  he  ceased  to  be  sheriff.  It  will 
be  observed  that  all  of  the  accounts  upon  wiiich  the  moneys 
were  drawn  were  accounts  in  favor  of  the  sheriff,  and 
claimed  to  be  due  him  for  official  services,  and  for  expendi- 
tures incnrred  in  the  discharge  of  official  duties,  or  for  the 
benefit  of  the  county  in  some  way.  The  f^reater  portion 
of  these  claims  were  for  insolvent  criminal  costs.  The  andit- 
or's  report  (which  the  decree  followed)  allowed  to  Cook 
every  payment  which  appears  to  be  just,  holding  him  re- 
sponsible to  the  county  only  for  those  items  wliich  the  re- 
port shows  to  bo  false  or  fraudulent.  The  auditor  held  that 
the  statute  of  limitations  did  not  commence  to  run  in  favor 
of  Cook  as  to  any  of  the  items,  nntil  the  date  of  the  last 
payment  to  him,  which  occurred  a  very  short  time  before 
he  ceased  to  be  sheriff. 

We  cannot  concur  in  this  holding.  There  was  no  matu- 
ality  or  alternate  course  of  dealing  between  the  sheriff  and 
the  connty.  The  acconnts  were  all  on  one  side  in  favor  of 
Cook  against  the  connty.  The  county  never  extended  any 
credit  to  Cook.  Simple  payments  by  the  county  to  Cook 
on  his  claiiLS  did  not  supply  tlie  necessary  mutuality.  In 
order  to  protect  the  older  items  of  a  running  account  against 
the  bar  of  the  statute  on  the  ground  that  one  .r  more  of 
the  items  were  contracted  within  the  statutory  period,  the 
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^sed  by  Cook  to  cover  up  or  hide  the  nature  of  his  transac- 
tiions  and  prevent  investigation  or  suit.     In  other  words,  he 
'WSLB  not  guilty  of  any  fraud  by  which  the  complainants 
"were  debarred  or  deterred  from  commencing  their  suit  at 
an  earlier  period,  so  as  to  prevent  the  running  of  the  stat- 
ute on  this  ground.     Code,  section  2931. 

Our  ruling  upon  the  statute  of  limitations  in  this  case 
stands  upon  ground  of  public  policy  as  well  as  upon  the 
peculiar  relation  that  the  sheriff,  as  such,  sustained  towards  the 
county  while  he  was,  by  color  of  his  office,  making  himself 
the  creditor  of  the  county,  and  thus  getting  possession  of  its 
funds. 

The  relation  that  subsists  between  the  office-holder  and  the 
public  is  peculiar.     Though  often  analogized  to  the  relation 
of  principal  and  agent  among  private  persons,  yet  tijere  are 
differences  that  separate  the  two  very  widely. 

Among  private  persons,  the  principal  can  at  all  times 
^f3ep  watch  over  the  conduct  of  his  agent,  and  he  has  the 
Bt;iinulus  of  intei*est  to  induce  him  to  do  so.  But  the  public 
1^«8  to  depend  upon  its  officials  to  protect  its  interests.  It 
t:liiDk8  and  acts  through  its  public  servants.  Indeed,  it  has 
1:^0  other  direct  means  of  either  thought  or  action.  The 
v^ery  best  checks  that  the  law  can  provide  to  protect  the 
X>nblic  against  official  corruption  often  prove  ineffectual. 
^Elxperience  shows  how  difficult  it  is  to  detect  official  delin- 
c^nency  and  bring  the  delinquent  to  account  while  he 
^remains  in  his  office. 

In  what  I  have  now  to  add  upon  this  subject,  I  speak  for 

myself  alone,  and  not  for  any  other  member  of  the  court. 

It  seems  to  me  that  our  ruling  on  the  statute  of  limitations 

in  this  case  amounts  to  a  limited  and  temporary  application 

of  the  common  law  rule  that  the  statute  does  not  run  against 

the  government :  limited,  because  it  applies  only  to  demands 

of  the  pnblic  against  its  own  officials,  and  temporary,  because 

p       the  statute  is  suspended  only  during  the  continuance  of  the 

L      affidal  relation. 

Hr        Let  110  see  if  this  ruling  cannot  stand  upon  the  ground 
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that  it  is  an  unrepealed  remnant  of  the  common  law  doc- 
trine referred  to. 

The  repealing  statute  was  tlie  act  of  5th  of  March,  1856, 
pamph.,  p.  237.  This  act  was  intended  as  a  general  etatnte 
of  limitations;  aud  after  preecribing  limitations  for  the 
Tarions  canses  of  action,  it  provides  in  §38,  "  That  when  by 
the  provisions  of  this  act,  a  private  person  wonld  bo  barred 
of  his  rights,  the  state  shall  be  barred  of  her  rights  under 
the  same  circumstances." 

It  is  a  rale  of  construction  that  no  general  words  in  a 
statute  of  limitations  will  inclade  the  state;  the  state  can 
only  be  bonnd  by  express    words,  or  clear  implication. 

The  same  rnle  of  constrnction  wonld  seem  to  require 
that  no  act  of  limitations  affecting  the  pnblic  in  express 
terms  should  be  extended,  to  the  injury  of  the  public,  be- 
yond what  the  language  of  the  act  necessarily  reqnires. 

By  this  act  of  185tS,  the  state  is  to  be  barred  of  it«  rights 
only  "under  the  same  circumstances"  where  a  private  per- 
son wonld  be  barred.  In  other  words,  it  is  only  in  cases 
where  "  the  same  circumstances" — that  is  to  say — the  same 
surroundings  and  conditions  exist  in  the  case  of  the  state 
as  exist  in  the  case  of  the  private  person,  that  the  law  of 
limitations  applicable  to  the  latter  is  by  this  statute  made 
applicable  to  the  former. 

Of  course  exact  Identity  of  cii'eiuiisitiiueL'iJ  rjiii:lit.  not  to 
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Divine  tat.  Bailey. 

The  reason  of  the  rule,  it  seems  to  me,  applies  with  as 

uch  force  to  a  coantj  as  to  the  state.     Indeed,  a  county  is 

%nt  a  division  of  the  state — a  division  made  not  for  the 

;g>Qrpose  of  conferring  any  special  privileges  or  immunities 

^mpou  its  inhabitants,  but  made  for  the  purpose  and  as  a 

ineans  of  more  effectually  administering  the  general  laws 

<^)f  the  state,  and  what  of  autonomy  is  conferred  upon  coun 

"•ies  is  conferred  in  furtherance  of  this  general  object  and 

jpurpose. 

Judgment  affirmed. 


Divine  vs.  Bailby. 

An  execution  was  issued  from  the  733d  district  of  Campbell  county.  A 
constable  in  and  for  the  1134th  district  levied  the  execution  on  a 
cow  in  the  1204th  district,  where  defendant  in  fl.fa.,  the  owner  of 
the  cow,  resided,  and  advertised  and  sold  the  cow  there.  At  the 
time  there  was  a  lawful  constable  in  office  in  the  1304th  district,  and* 
not  absent  therefrom.  Trov^er  was  brought  by  defendant  in  exe- 
cution to  recover  the  cow  from  the  purchaser  at  the  constable's  sale: 

i3MI,  that  the  sale  was  illegal,  the  purchaser  obtained  no  title,  and  the 
defendant  in  fl.  fa,  could  recover  in  trover. 

Officers.    Levy  and  sale.    Trover.    Before  Judge  Buch- 
ABTAK.    Campbell  Superior  Court.     August  Term,  1878. 

Reported  in  the  opinion. 

^.  T.  Dorset  ;  L.  S.  Roan,  for  plaintiff  in  error,  cited; 
<^^bb'8  Dig.,  639,  47,  143 ;  acts  1865-6,  p.  38 ;  acts  1868-. 
PP-   181-2;  Code,  §§4721,  4717,  4131, 

^-  W.  Latham,  for  defendant,  cited  Code,  §§4142,  3645, 
i,  476,  478;  acts  1868,  p.  133;   Cobb's  Dig.,  645,  652, 


'^ojffloK,  Jnstice. 

A.n  action  of  trover  was  brought  to  recover  a  cow,  sold  to 

*  Ptirehaser  at  a  constable's  sale,  by  the  defendant  in  execu- 
16 
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tion  againat  the  purcliaaer,  on  the  ground  that  tbo  sale  was 
illegal  and  his  title  had  not  been  divested  by  it.  Tlie  court 
instructed  the  jury  that  the  sale  was  illegal,  and  a  verdict 
was  rendered  for  the  plaintiff  in  trover ;  the  defendant 
moved  for  a  new  trial,  it  was  not  granted,  and  he  excepted  ; 
and  the  sole  question  made  is,  was  the  sale  valid  ? 

The  execntion  iasned  on  a  judgment  rendered  in  the 
733rd  district  of  Carapbell  county,  and  was  returnable  to 
that  district.  The  levy  was  made  in  the  1204th  district  of 
the  same  county,  where  defendant  resided  and  bad  his 
property,  by  a  constable  of  the  1134th  district  of  the  county. 
By  him  the  cow  was  advertised  and  sold  at  the  nsnal  place 
of  sale  in  the  1204th  district,  and  the  defendant  in  trover 
bought  her.  A  constable,  duly  elected  and  qualified,  was 
acting  in  and  for  the  1204th  district  when  the  constable  of 
the  1134  district  levied  upon,  advertised  and  sold  the  prop- 
erty in  hia  district.  Oould  the  constable  from  the  1134th 
district  thns  use  the  process  of  the  733d  district  in  the 
1204tb  district? 

We  think  not.  Possibly,  under  the  act  of  1869 — Code, 
§4142,  acts  of  1869,  p.  143— the  constable  in  and  for  the 
733d  district,  whence  the  _fi.  fa.  was  issued,  might  have 
done  so;  bat  this  constable  in  and  for  the  1134th  district 
was  a  more  interloper,  and  acted  without  authority  of  law. 
To  allow  constables  from  any  district  to  go  into  any  other 


FEBRUARY  TERM,  1879.  237 

Janes,  adni^r,  tv.  Geveland. 

said  process."     The  words  in  the  first   clause  are  broad 
enough  to  embrace  this  transaction,  perhaps,  but  the  follow- 
ing words  seem  to  restrict  the  meaning  to  the  execution  of 
original  and  mesne  process,  such  as  the  service  of  summons, 
notices,  garnishments,  and   things  of   that   sort.     80   the 
codifiers  understood  it,  which  is  only  their  opinion,  and  of 
no  judicial  weight ;   and  so  the  court  below  construed  it. 
However,  that  may  be,  we  think  full  force  may  be  given  to 
all  its  words  by  construing  the  act  to  mean,  that  the  consta- 
ble of   the  district  whence  the   process,  whether  original, 
mesne  or  final,  issues,  and  to  which  it  is  retui*nable,  may 
Serve  and  execute  it,  retorning  an  account  of  his  acts  and 
doings  to  the  court  where  he  is  amenable  to  rule  ;  but  that 
a  comtable  of  a  district  in   which  the  defendant  does  not 
reside,  and  in  which  there  is  no  property  of  the  defendant, 
a.nd  from  which  no  process  is  issued  and  returnable,  cannot, 
cmder  the  statute,  levy,  advertise  and  sell  property  so  as  to 
pass  title.     That  is  enough  to  rule  this  case,  and  therefore 
^^re  affirm  the  judgment. 

See,  cited  by  counsel,  Cobb's  Dig.,  p.  639,  645,  652, 647 ; 
acts  of  1860,  p.  47;  acts  of  1869,  p.  143;  acts  of  1865-6, 
p.  38  ;  Code,  §§4139,  4721,  4174,  3645,  476,  478, 
Judgment  affirmed. 


I. 


Janes,  adm'r,  vs,  Cleveland. 

^VThere  propety  was  levied  on  and  a  claim  interposed  covering  one- 
half  of  certain  lots,  without  stating  which  half,  the  claim  might 
have  been  demurrable,  but  a  verdict  in  favor  of  claimant  should  not 
be  set  aside  for  uncertainty. 

Claim.     Verdict.     Before    Judge   Underwood.      Polk 
Superior  Court.     February  Term,  1877. 

Reported  in  the  decision. 

J.  A.  Blanob  ;  E.  N«  Bboyles,  for  plaintiff  in  error. 
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Portw  A  Bailor  ».  Pool  it  at. 
Warrem  Akin  ;  T.  W.  Akin,  for  flofendaiit. 
Warner,  Chief  JoBtice. 

Tliis  was  a  claim  caae,  od  the  trial  of  which,  the  jury,  un- 
der the  charge  of  the  court,  foiiiiiJ  the  followinj^  verdict : 
"  We,  the  jury,  find  the  land  levied  on  aad  claimed  by 
B.  F.  Cleveland  not  subject  to  tiie  Ji.  fa.  necoi-ding  to  the 
law  and  evidence,  lots  No.  272,  half  211),  and  273,  in  l&t 
district,  4th  section,"  A  mutiun  was  m^de  for  a  new  trial 
on  the  grounds  therein  stated,  wliieh  was  overruled,  and  the 
plaintiff  excepted. 

It  is  insisted  that  the  verdict  Bhonld  he  set  aside  for  un- 
certainty, because  it  does  not  stutc  which  half  of  lot  21it  ia 
found  subject  to  thc^.^ti.  The  verdict  is  as  certain  as  the 
issue  submitted  tothe  jury  for  trial.  The  levy  was  made 
upon  the  whole  lot.  The  claimant  claimed  one-half  of  it 
without  stating  which  half.  The  claim  might  have  been 
demurred  to  for  uncertainty,  but  tliat  i»  no  ground  for  (set- 
ting aside  the  verdict  for  unci-rtainty.  The  other  questions 
in  the  case  are  the  same  as  those  in  /luicAitta,  adti^ry  plain- 
tiff infi.fa.,  m.  Johns,  defendant,  and  Patterson,  daim- 
ant,  decided  at  the  present  term,  and  are  controlled  by  it. 

Let  the  judgment  of  the  court  below  be  affirmed. 
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Porter  &  Batler  tt.  Pool  tt  al. 

was  sufficient  to  support  tbe  new  agreement,  and  that  plaintiffs,  the 
jury  being  satisfied  of  tbe  truth  of  the  allegations  by  tbe  evidence, 
were  entitled  to  sue  on  the  said  new  contract,  and  to  recover  thereon 
the  difference  in  value  between  the  wheel  sold  and  such  a  wheel  as 
was  warranted. 
S.  The  evidence  is  sufficient  to  support  the  verdict,  and  tbe  same  is  not 
illegal. 

Contracts.  Sales.  New  trial.  Before  Judge  Hillybb. 
Fulton  Superior  Court.     September  Term,  1878. 

Pool  et  al.  sued  Porter  &  Butler  for  breach  of  warranty. 
The  declaration  alleged,  in  brief,  as  follows :  PlaintiflEs  were 
interested  with  one  Griffin  in  the  ownership  of  a  water- 
wheel.  Griffin  had  bought  it  from  defendants,  who  war- 
ranted it  to  be  suited  for  the  purpose  for  which  it  was 
bought.  It  was  defective.  Plaintiffs  purposed  buying  out 
the  interest  of  Griffin.  Before  purchasing,  plaintiffs  went 
to  defendants,  informed  them  of  the  defect  and  the  intended 
purchase,  and  asked  if  the  warranty  of  the  wheel  would 
continue.  Defendants  agreed  that  it  should  do  so;  said 
they  would  repair  the  wheel ;  if  it  still  would  not  work 
properly,  they  would  replace  it  with  a  new  one,  and  if  that  did 
not  work  properly,  they  would  refund  the  purchase  money 
($350.00).  Relying  on  these  promises,  plaintiffs  bouglit 
the  wheel,  and  gave  an  order  to  defendant  for  certain  cast- 
ings to  be  nsed  in  connection  with  it.  Defendants  have 
failed  and  refused  to  comply  with  their  promises,  or  make 
good  their  warranty,  to  the  damage  of  plaintiffs,  etc. 

Defendants  moved  to  dismiss  this  declaration  because  it 
contained  no  cause  of  action.  The  motion  was  overruled. 
They  pleaded  the  general  issue. 

The  evidence  was  conflicting  as  to  the  main  facts  of  the 
case  (warranty,,  breach  and  damage).  Defendants  showed 
that  plaintiffs  had  never  paid  for  the  castings  which  they 
had  made;  that  they  had  been  sued  for  the  amount,  and  a 
'verdict  had  been  rendered  in  their  favor. 

The  jury  found  for  plaintiffs  $364:.50.  Defendants  moved 
,  l&fra  new  trial,  on  the  following,  among  other  grounds: 
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1.  Secause  thecoart  overruled  defendants'  motion  to  dia- 
mise  the  action. 

2.  BeeanBe  the  court  charged  that  tbe  measure  of  dam- 
a^fes  would  be  the  difference  in  value  between  the  wheel  as 
warranted  and  as  sold. 

8.  Because  the  verdict  was  contrary  to  law  and  evidence. 
The  motion  was  overruled,  and  defendants  excepted. 

B.  F.  Abbott,  for  plaintiffs  in  error,  cited,  on  measure  of 
damages,!  Oa.,692;  23/i.,n;  30  /ft.,  421,  948;  iG  lb., 
261 ;  26  lb.,  704 ;  56  lb.,  90 ;  60  lb.,  149.  Warranty  not 
assignable,  27  Oa.,  457-404;  4  Ih.,  593;  lib.,  76.  No 
consideration,  Benj.  on  Sales,  492. 

T.  P.  WxsTHOBELAND,  for  defendants,  cited,  on  right  of 
action,  Code,  §2244 ;  10  Mass.,  316 ;  5  Peters,  597 ;  2  Barb., 
349. 

Jackson,  Justice. 

1.  The  plaintiffs,  before  purcliasing  the  intereat  of  Grif- 
fin in  the  wheel  warranted  to  be  good  by  the  defendants, 
took  the  precaution  to  call  upon  lite  defendants  with  Griffin 
and  have  the  warranty  renewed  to  them,  stating  what  they 
were  about  to  do  to  defendants,  and  inquiring  whether  the 
wiirntnty   would   follow   the   wheel.     The  facta  show,   we 
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Dimn  «f.  Welsh. 

80.  The  measnre  of  their  damages  was  what  thej  Buffered 
in  law  by  breach  of  warranty  to  make  the  wheel  good,  and 
'that  was  measured  by  the  difference  between  the  value  of 
t;he  defective  wheel  and  a  good  wheel  of  the  character  war- 
iranted.  It  is  wholly  immaterial  what  they  paid  Griffin  for 
Ilia  interest.  They  made  their  trade  with  him  on  the  proiii- 
ise  and  covenant  of  defendants  to  make  the  wheel  erood,  and 
this  the  defendants  have  not  done ;  and  this  the  jury  find 
to  be  the  amount  of  their  verdict. 

Kor  does  it  affect  this  case  how  the  suit  for  the  castings 
resulted,  especially  as  their  value  was  allowed  and  excepted 
in  the  verdict.  We  think  the  charge  of  the  court  was  sub- 
stantially the  law  of  the  case.  The  measure  of  damages  is 
not  what  they  paid  Griffin,  but  the  difference  between  a  bad 
and  a  good  wheel. 

.  2.  The  verdict  is  in  accordance  with  the  weight  of  the 

evidence,  and  in  accordance  with  the  law.     The  defendants 

ought  to  comply  with  their  bargain  to  make  the  wheel  good, 

and  the  verdict  and  judgment  requiring  them  to  do  so  is 

affirmed. 

Judgment  affirmed. 


% 


Dunn  v%.  Welsh. 

1.  The  plea  of  the  general  issue  should  not  be  stricken  on  demurrer. 

8.  Contracts  made  ^n  Georgia  to  be  performed  in  New  York  are  gov- 
erned by  the  law  of  the  latter  state.  Hence,  in  a  suit  on  drafts  in- 
dorsed in  blank,  payable  in  New  York,  parol  evidence  was  not  ad- 
missible to  explain  the  indorsement,  such  being  the  law  of  that 
state  ;  and  pleas  setting  up  a  parol  agreement  or  understanding  as 
to  the  indorsement  were  properly  stricken. 

Practice  in  the  Superior  Court.  Contracts.  Evidence. 
Pleadings.  Before  J  udge  Habbis.  Glynn  Superior  Court. 
May  Term,  1878. 

Beported  in  the  decision. 

GooiyTBAB  &  Habbis,  for  plaintiff  in  error,  cited  (as  to 
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general  issue)  Code,  §3458 ;  41  Oa.,  409 ;  61  Ih.,  67.  Aa  to 
other  pleas,  22  Qa.,  24 ;  57 II.,  140 ;  69  lb.,  701 ;  8  Ih.,  569 ; 
5  Sei^.  &  R.,.363 ;  43  K  H.,  256 ;  3  Bueh,  157 ;  4  Ih.,  678  ; 
21  Pick., 195;  2  Hill,  663  ;  10  Barb.,  512;  18  Ohio.  441  ;1 
Serg.  &  R.,  32 ;  58  Penn.  St.,  97 ;'  60  tfa.,  454 ;  C»»y>  m. 
aimmons,  (Anguat  Term,  1878) ;  Code,  §§3808,  2160, 2171, 
2154. 

H.  A.  DrNwooDT ;  C.  Stmmks,  by  Candles  &  Tboupsoit, 
for  defendant. 

Warner,  Chief  Justice. 

On  April  2, 1878,  Henry  Welsh  brought  suit  in  the  short* 
form  against  U.  Dart,  jr.,  agent,  and  D.  T.  Dutin,  indorser, 
charging  U.  Dart,  jr.,  agent,  as  maker,  and  D.  T.  Dunn  as 
indorser  on  two  bills  of  exchange,  one  for  $540.00,  dated 
April  20th,  1876,  due  ninety  days  date,  made  by  U.  Dart, 
jr.,  agent,  drawn  on  W.  A.  Ross,  of  New  York,  paya- 
ble to  the  order  of  D.  T.  Dunn  and  accepted  by  "W".  A. 
Robs,  payable  in  New  York.  The  other  dated  June  Ji6th, 
1876,  and  for  $550.00,  but  in  every  other  respect  identical 
with  the  first. 

At  May  term  ot  court,  1877,  D.  T.  Dunn,  as  indorser^ 
filed  his  separate  plea  of  the  general  issue. 

At  November  term,  1877,  U.  Dart,  jr.,  confessed  jpdg — 
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and  under  8uch  power.  That  if  the  tmst  estate  were  sned, 
which  was  really  the  party  liable  as  maker,  the  trust  estate  was 
ample  to  pay  the  debt  and  that  defendant,  as  indorser,  could 
protect  himself  by  paying  any  judgment  obtained,  and  pro- 
ceeding with  the  same  against  the  trust  estate,  but  that 
U.  Dart,  jr.,  was  wholly  insolvent  and  a  judgment  against 
him  would  be  no  defense  to  him  as  indorser. 

At  May  term,  1878,  counsel  for  plaintiff  moved  to  dis- 
miss said  pleas,  which  motion  the  court  granted,  striking 
all  of  the  pleas  of  Dunn  as  indorser,  and  allowed  plaintiff 
to  take  a  judgment  of  the  court,  to  which  the  defendant 
Dunn  excepted. 

1.  When  a  defendant  files  a  plea  of  the  general  issue 
Under  oath,  it  is  such  an  issuable  defense  as  entitles  him  to 
go  to  the  jury,  and  it  is  error  for  the  court  to  strike  such  a 
plea  and  award  a  judgment  by  the  court  without  the  inter- 
veution  of  a  jury.     Causey  vs.  Cooper,  41  Ga,,  409. 

2.  There  was  no  error  in  striking  the  special  pleas  of 

X>ann,  the  indorser,  inasmuch  as  the  two  bills  of  exchange 

indorsed  by  him,  were  New  York  contracts,  and  by  the  law 

of  that  state  the  legal  liability  of  a  blank  indorser  cannot 

1)0  explained  or  altered  by  parol  evidence.     Code,  section  8 ; 

JSerftchfdd  vs.  Dexely  12   Oa.,   582;   Meadt/r  vs.   Dollar 

^vings  Bank,  56  Oa.,  605.     We  reverse  the  judgment  on 

the  ground  that  the  court  erred  in  striking  the  defendant's 

plea  of  the  general  issue,  and  awarding  judgment  without 

the  intervention  of  a  jury. 

Judgment  reversed. 


Cathing,  guardian,  vs.  The  State  of  Georgia. 

The  Judgment  and  sentence  of  the  superior  court  pronounced  upon  a 
criminal  regularly  convicted  and  undergoing  the  penalty  inflicted, 
cannot  be  set  aside  on  the  motion  of  the  natural  guardian  of  said 
criminal.  If  the  sentence  or  any  part  thereof  be  illegal,  and  the 
criminal  is  undergoing  the  sentence  by  imprisonment  or  restraint  of 
Ills  liberty,  the  remedy  of  his  parent  or  other  person  entitled  to  his 

'  ^hhw,  ke  being  a  minor,  is  by  writ  of  habeas  corpus,  and  not  by 
to  annul  the  sentence. 
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Criminal  law.  Guardian  and  ward.  Practice  in  the 
Superior  Court.  Before  Jndge  Babtlbtt.  Greene  Sbperior 
Court.     September  Term,  1878. 

Bcported  in  the  opinion. 

Andrrw  J.  Shannon,  bj  H.  G.  Lswis,  for  plaintiff  in 
ern)r,  cited  Code,  ^4467,  3926,  2927. 

KoBEBT  WnrTFiELD,  soHcitor-freneral,  by  Bolliso  Whit- 
wiBLD,  for  the  state,  cited  Code,  §§3577,  3721,  3719,  3587; 
acts  1874,  p.  28 ;  59  Co.,  185. 

Jackson,  Justice. 

The  defendant,  being  a  minor,  was  sentenced  to  twelve 
montlis'  work  in  the  chain-ganfi;,  and  to  bo  hirod  ont  autil 
the  cost  of  the  prosecution  was  paid.  After  the  expiratioo 
of  his  term  of  imprisonment  in  the  chain-gang,  and  pending 
bie  service  as  a  hireling  to  pay  cost,  his  natural  guardian,  as 
he  styles  himself,  made  a  motion  in  the  superior  court  to  set 
aside  tlie  part  of  the  judgment  or  sentence  in  relation  to  the 
hiring  of  the  minor  and  to  hare  restitution  of  the  money 
paid  by  the  hirer  to  the  county.  The  court  overruled  the 
motion,  and  tho  movant  excepted. 

It  seems  to  ns  clear  that  the  court  was  right.     No  exoep- 
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executed.  If  snch  person,  having  an  interest  in  law  in  the 
labor  or  personal  service  of  a  criminal  minor  under  sentence 
and  confined  in  suffering  the  penalty  inflicted  thereby, 
should  desire  to  test  the  legality  of  the  sentence  under 
which  the  person  in  whom  he  has  such  interest  is  eo  con- 
fined, the  law  gives  him  a  plain  remedy  by  writ  of  habeas 
carpus;  and  if  he  be  illegally  hired  out,  and  the  county 
or  other  person  has  on  hand  the  proceeds  of  such  hire,  he 
can,  if  he  sees  fit,  test  his  right  to  recover  it  by  action 
agiiinst  the  party  so  illegally  receiving  the  hire.  But,  in  a 
motion  to  set  aside  the  judgment  which  sentenced  the  con- 
vict, the  movant  has  no  right  to  move  for  either. 

So  we  affirm  the  judgment  of  the  superior  court  dismiss- 
ing the  motion. 

Judgment  affirmed. 


Ratarbb  vs.  Tii£  State  of  Guoboia. 

1.  That  an  accusation  in  a  city  court  charged  the  defendant  with  an 
assault,  without  specifying  any  act  or  acts  constituting  the  same,  is 
not  good  ground  of  arresting  judgment. 

^-  That  the  charge  was  of  an  assault  shows  jurisdiction  in  a  court  com- 
petent to  try  crimes  less  than  felonies. 

Criminal  law.     Jurisdiction.      Courts.      Before  Judge 
Olark.     City  Court  of  Atlanta.    June  Term,  1878. 

Reported  in  the  decision. 

8.  B.  Spenorr,  for  plaintiff  in  error,  cited  24  Ga,,  420 ; 
46 /J.,  324;  36 /J.,  447;  Code,  §§4712,  4386 ;  26  G^a.,493, 

Howard  Van  Epps,  city  solicitor,  for  the  state,  cited  2 
Bish.  Cr.  Prac,  §§55,  56  ;  Hopkins'  Penal  Code,  §1504,  and 
Mes  cited. 

VixBrKRy  Chief  Justice. 

^ ,     Tbe  defendant  was  tried  in  the  city  court  of  Atlanta  upon  a 
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written  accnEatioii  for  an  "  absault "  upon  the  person  of  Alva 
Moore,  without  the  intervention  of  a  jury,  and  was  foand 
gnilty  by  the  court,  and  sentenced  to  pay  a  fine  of  8200.00. 
or  six  months  i  m  prison  me  nt.  The  defendant  made  a  mo- 
tion in  arrest  of  jndpinent  on  the  following  grounds,  to-wit  ■ 
Because  the  accusation  on  which  t)ie  defendant  was  arraigned 
and  tried  is  wholly  insiilGcicnt  in  law,  tlie  said  accusatioo 
charging  simply  an  "assault,"  without  specifying  any  ad 
or  acts  constituting  said  aaeault,  or  without  even  intimatiDft 
in  what  that  assault  consisted.  Second,  because  said  acco' 
sation,  on  account  of  said  nncertainty,  fails  to  disclow 
whether  or  not  the  said  city  court  had,  or  could  have,  jaris- 
diction  in  said  case ;  no  specific  act  being  alleged,  neither  the 
defendant  nor  the  court  conld  know  the  character  or  grade 
of  the  assault  until  disclosed  by  the  evidence,  it  being  a 
matter  of  uncertainty  whether  it  would  establish  a  felony  or 
a  misdemeanor.  To  these  grounds  of  motion  in  arrest  of 
judgment,  the  counsel  for  the  state  demurred,  thu  court 
sustained  tiie  demurrer,  and  overruled  the  defendant's  mo 
tion  in  arrest  of  judgment.  Whereupon  the  defendant  ex- 
cep*«d. 

1.  Whether  the  objection  would  have  been  good  on  ■ 
special  demurrer  to  the  indictment  or  accusation,  before 
trial,  we  express  no  opinion,  but  we  are  all  clear  that  tbf 
objeclit-n  nr^eil  is  not  gooti  wlien   made  in  arrest  »{   j'lidg 
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inrjlcre  the  policy  coDtnined  a  stipulation,  that  unless  the  cash  premi- 
ums were  paid  quarterly  on  the  day  named,  the  policy  should  be 
null  and  void;  and  during  four  years  the  party  insured  had  paid 
sixteen  premiums,  some  before  and  some  after  the  days  named  in 
the  policy,  but  none  on  those  days  ;  and  the  insured  was  sick  of  the 
ilisease  of  which  she  died  for  the  last  twelve  months  preceding  her 
death,  of  which  sickness  the  compnny  was  ietiorant ;  and  paid  the 
last  premium  on  the  17th  of  May,  1875,  the  same  having  been  due 
l>y  the  terms  of  the  policy  on  the  3rd  of  May,  and  died  on  the  20th 
of  July  following ;  and  where  the  last  seven  premiums  had  been 
paid  subsequently  to  the  days  when  due  by  the  policy,  varying  from 
fourteen  to  three  days  subsequently  thereto ;  and  the  company, 
through  the  home  agent  and  secretary,  added  to  the  usual  words  in 
countersigning  the  last  receipt,  the  words,  "and  policy-holder  in 
£ood  health,*'  said  words  having  been  inserted  in  no  prior  receipt, 
but  the  money  had  been  received  without  comment  theretofore,  and 
the  last  premium  was  retained  by  the  company  until  the  death  of 
the  insured,  and  is  still  retained  : 
JEZ^id,  that  the  conduct  of  the  company  in  its  habit  of  receiving  premi- 
ums at  other  times  than  on  the  days  fixed  in  the  policy,  operated  as 
a  waiver  of  time  as  of  the  essence  of  this  contract  with  the  insured  ; 
and  that  payment  of  the  last  premium  within  a  reasonable  time,  ac- 
cording to  custom,  after  due  by  the  policy,  was  equivalent  to  pay- 
ment on  the  day  due  by  the  policy,  and  that  the  policy  is  valid  and 
binding,  notwithstanding  the  sickness  of  the  insured  at  the  date  of 
the  last  payment,  and  the  insertion  of  the  words  in  respect  to  her 
bealth  by  the  home  agent  and  secretary  In  the  last  receipt. 

lasnranoe.     Contracts.    Waiver.    Before  Judge  Gbice. 
Bibb  Superior  Court.    October  Adjourned  Term,  1877. 

f^ported  in  the  opinion. 


.  F.  Lyon  ;  Nisbbts  &  Pierce,  for  plaintiff  in  error, 
^***^<a  18  Barb.,  541 ;  Bliss  on  L.  Ins.,  §189 ;  2  Big.  Rep, 
^  ^ns.  Cases,  150 ;  44  Oa.j  122  ;  50  /J.,  404 ;  5  Otto,  330 ; 
*-^*.,  881;  57  (?a.,469. 

■t^FTON  &  Babtlbti;  8.  Hall,  for  defendant,  cited  Bliss 
^.  X  Ins.,  §§186-192 ;  9  Ired,  1 ;  1  Big.  Ins.  &  Ac.  Cases, 
*^  ;  18  Barb.,  541 ;  61  Penn.  St.,  107 ;  1  Big.,  595,  685, 
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51 ;  25  Conn.,  542 ;  6  Ad.  &  El.,  409 ;  2  Excheq.,  654:  i 
26  Barb.,  556;  52  Mo„  469;  97  Mass.,  144;    "Reporter,*'" 
vol.  5,  p.  1 ;  lb,,  vol.  2,  No.  14 ;  44  Penn.  St.,  259 ;  20  Wis., 
335 ;   27  lb.,  372 ;   5  Hill,  17 ;  27  Law  &  Eq.,  140 ;   » 
DeG.  M.  &  G.,  265 ;  2  Big.,  365 ;  Parsons  on  Contracts, 
487;  20  Grat.,  614;  101  Mass.,  101;  97  7ft.,  144;  2  Ker- 
nan,  81 ;  6  Wallace,  129 ;  May  on  Ins.,  §502 ;  Bliss  on  L. 
Ins.,  308 ;  2  Am.  Lead.  Cases  (5th  Ed.),  906 ;  52  Me.,  336  ; 
26  Iowa,  1 ;  13  Wallace,  222 ;  18  N,  Y.,  392 ;  57  Oa.,  469; 
59  /*.,  812;  52  lb.,  640;  59  111.,  123;  38  Iowa,  304;  39 
Wis.,  Ill ;  2  Cowper,  803 ;  1  Conn.,  90. 

Jackson,  Justice. 

This  suit  was  broaght  bj  the  guardian  of  the  children  of 
Mrs.  Elizabeth  Tufts  on  a  policy  on  her  life  for  three  thou- 
sand dollars  taken  by  her  for  their  benefit.  The  policy 
contained  the  stipulation  that  the  premiums  were  to  be  paid 
quarterly  on  the  3rd  of  August,  November,  February  and 
May  of  each  year ;  and  in  the  event  of  failure  so  to  pay, 
then  the  policy  to  be  null  and  void.  The  policy  was  issued 
in  1871,  and  Mrs  Tufts  died  in  1875.  Four  payments  were 
made  annually — sixteen  in  all — not  one  on  the  day  specified, 
to-wit :  the  third  of  the  month.  From  August,  1871,  to 
August,  1873,  they  were  made  before  due — from  twenty- 
four  days  to  two  days  before  due.  Thence  to  the  last  pre- 
mium they  were  made  after  due — from  fourteen  days  after 
due  to  three  days  after  due.  The  last  premium  was  paid 
on  the  17th  of  May,  1875.  The  insured  died  of  malignant 
disease  of  the  womb  on  the  20th  of  August,  1875,  and  had 
been  sick  for  twelve  months,  and  had  been  confined  to  her 
bed  six  months  prior  to  her  death.  The  last  receipt  had 
the  words  "  and  policy  holder  in  good  health^'  after  the 
word  "countersigned"  in  the  following  clause  thereon: 
"  But  this  certificate  shall  not  he  binding  on  the  company 
until  the  amount  of  the  premium  (as  per  margin)  is  paid 
and  the  receipt  countersigned. — G.  S.  Obear,  secretary  at 
home  oflSce." 
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The  policy,  their  receipts,  and  proof  of  death,  showing 
the  sickneBS  of  Mrs.  Tnfts  for  some  months  prior  to  her 
death,  were  put  in  evidence  by  the  plaintiff,  when  defend- 
ant moved  for  a  non-snit,  which  was  not  granted. 

The  conrt  charged  the  jnry :  "That  the  preminms  were 
to  be  paid  promptly  when  due.  Both  parties  were  bound 
by  this  agreement,  and  by  its  terms  a  failure  to  pay  promptly 
amounted  to  a  forfeiture ;  but  this  stipulation  about  prompt 
payment  of  premiums  was  for  the  benefit  of  the  company, 
and  it  was  one  which  could  be  waived  by  the  parties,  and 
if  the  company  or  its  officers  repeatedly  and  for  years  re- 
ceived, without  complaint,  premiums  after  they  became  due, 
the  policy-holder  was  authorized  to  consider  this  part  of 
the  contract  as  waived,  and  unless  the  last  payment  was  de- 
layed for  an  unreasonable  time  after  it  became  due,  and  if 
the  money  was  tendered  to  the  company  within  the  usual 
time  after  it  became  due,  the  company  was  bound  to  receive 
it.  The  health  of  the  insured  had  nothing  to  do  witli  the 
question  unless  there  was  actual  fraud  pi*acticed  on  the 
company  in  the  payment  of  the  premium,  or  in  the  procure- 
ment of  the  policy,  and  this  is  not  pretended  by  the  com- 
pany. 

^'  But  the  defendant  insists  that  when  this  last  payment 
was  made  Mrs.  Tufts  had  become  dangerously  ill ;  that  this 
feet  was  not  made  known  to  the  officers  of  the  company, 
*nd  that  they  received  it  on  the  condition  that  Mrs.  Tufts 
^ae  still  in  good  health. 

**  If  the  company  had  frecfuently  before  that  time  received 

prenining  after  due  without  inquiry  as  to  the  health  of 

'™*^-  Tufts,  they  had  no  right,  when  the  last  payment  was 

'^^^ie,  to  put  their  acceptance  on  any  condition  as  to  her 

**^^th.     The  premium  is  admittf^d  to  have  been  past  due 

it  that  time,  and  if  the  company  had  given  no  notice  until 

***^^  it  was  too  late  to  comply  literally,  that  they  would 

k    ™^tige  their  practice  as  to  receiving  past  due  premiums,  it 

JL  ^Ould  be  a  fraud  on  the  policy-holder  now,  or  at  the  time 

mjL  wft  money  was  offered,  to  insist  on  terms  which  the  policy 
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holder  liad  a  right  to  consider  as  waived  hy  the  companj. 
The  law  requires  good  faith  on  the  part  of  the  couipanjr  as 
well  as  the  aeaiired. 

"If  there  had  been  such  repeated  waivers  of  time  as  to 
aathorize  the  insured  tu  believe  it  would  not  be  insisted  on, 
bnt  as  waived,  then,  before  the  company  can  retnm  to  the 
original  terms  in  this  respect,  it  mast  give  notice  of  the 
intended  change  in  time  to  allow  the  insured  to  comply 
literally  with  the  terms  of  the  policy,  and  if  such  change 
has  been  attempted  by  the  defendant,  and  such  notice  has 
not  been  given,  then  the  jury  should  find  for  the  plaintiff 
the  amount  of  the  policy  with  ioterest." 

On  this  charge  the  jury  found  for  the  plaintiff,  and  a 
motion  was  made  for  a  new  trial  on  the  ground  that  the 
court  erred  in  overruling  the  motion  for  a  non-suit  and  in 
the  charge.  This  motion  was  overrnled  and  the  defendant 
alleges  error  thereon. 

Substantially  but  one  question  ie  made,  and  that  is,  does 
the  fact  that  the  continued  habit  of  the  company  in  rcceiv — - 
ing  the  premiums  on  days  different  from  those  specified  rcn 
the  policy,  amount  to  a  waiver  of  punctual  payment  on  th* 
part  of  the  company,  and  was  Mrs.  Tufts'  payment  on  th"»* 
17th  of  May,  therefore,  as  binding  on  the  company  as  '^ 
made  on  the  3rd  of  May,  the  day  the  policy  required  it  — 
be  nv.iiiii  i     If  it  had  been  made  on  that  day,  of  course  heal" 


FEBRUARY  TERM,  1879.  251 


The  Cotton  States  Life  Iiimranc^  Co.  vs.  Lester,  gaardian. 

The  non-exaction  of  punctual  payment  of  these  premi- 
ums had  become  the  habit  of  the  company,  so  far  as  this 
woman  was  concerned.  It  is  remarkable  that  during  the 
whole  four  years  in  which  she  was  insured  she  did  not  pay 
a  single  premium  on  the  day  fixed.  For  the  lirst  two  years 
she  paid  four  times  a  year  before  due.  For  the  last  two, 
she  paid  four  times  a  year  after  due,  and  not  one  word 
escaped  the  company  of  warning  to  her  of  any  sort. 

It  seems  that  she  lived  in  the  country,  in  Jones  county, 

and  was  in,  perhaps,  the  habit  of  sending  her  money  to  the 

company,  sometimes  before,  at  others  after  the  day  appointed 

for  the  payment,  and  they  received  it  and  kept  it.     For 

the  last  twelve  months  she  was  sick,  and  whilst  it  is  not 

shown  that  the  company  was  informed  thereof,  yet  it  made 

no  difference  in  regard  to  her  mode  of  payment.     She  did 

as  she  had  done  before  she  was  sick  at  all,  and  after  she  was 

confined  to  her  bed  as  before  she  was  so  confined. 

Upon  principle,  we  think  that  though  time  be  of  the 
essence  of  the  contract  of  insurance,  and  punctual  payments 
essential  to  their  prosperity,  yet  they  may  by  their  conduct 
'^aive  it,  and  thus  produce  such  an  impression  upon  those 
dealing  with  them  that  it  would  be  unjust  to  permit  them 
to  invoke  the  principle  to  their  aid ;  and  that  in  such  a  case 
as  this,  when  the  day  seems  never  to  have  been  insisted 
upon,  but  payment  in  a  reasonable  time  theretofore  or  there- 
after had  been  always  allowed,  that  the  company  should  be 
keld  to  be  estopped  from  engrafting  on  this  last  receipt  a 
condition  never  exacted  before. 

The  principle  we  lay  down  has  been  substantially  decided 
by  the  courts  of  our  sister  states,  and  hinted  at  strongly,  if 
not  substantially  ruled,  by  our  own  court.  See  1  Bigelow's 
Ins.  &  Ac.  Cases,  406 ;  18  Barb.,  541 ;  52  Mo.,  469  ;  44  Pa., 
259;  5  Otto,  326;  52  Ga.,  64();  56  /i.,  339;  59  /J., 
818,  and  many  other  cases  cited  by  counsel  for  defendant 
in  error. 

Indeed,  the  courts  go  so  far  as  to  hold  that  if  Mrs.  Tufts 
b-tid  offered  this  premium  and  it  had  been  refused,  on  the 
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17th  of  May,  still  the  (•ompiiny  would  have  been  bound,  in 
8Qch  a  case  as  the  facts  here  inakc,  on  the  ground  that  their 
habit  had  induced  her  to  believe  tliey  would  receive  it  then, 
and  that  they  could  not  put  her  off  her  guard  and  take  ad- 
vantage of  negligence  oi'  slowness  latlier  on  her  part,  en- 
gendered by  contideucc  they  had  ingpired  in  her.  Much 
more  when  the  company  takes  and  keeps  the  money  paid^ 
ought  it  to  be  estopped  setting  up  delay  as  a  good  ground 
to  void  the  policy. 

There  may  be  some  inaccuracies  in  the  charge,  and  errors 
of  slight  consequence,  but,  taken  as  a  whole,  the  meaning 
is,  that  if  Mrs.  Tufts  had  been  in  the  habit  of  paying  her 
premiums  to  the  company  out  of  time,  and  the  money  had 
been  taken  by  them  without  a  word  of  complaint  for  years, 
then,  if  she  paid  the  last  premium  within  a  reasonable  time, 
the  company  could  not  defeat  her  policy  by  setting  up  her 
sickness  when  it  was  paid ;  but  tliat  when  received  by  them 
then,  it  was  as  good  a  payment  as  if  it  had  been  made  on 
the  day  the  policy  itself  in  terms  required.  Such  being  our 
view  of  the  law,  the  verdict  is  right,  ana  could  not  be  altered 
upon  the  facts  about  which  there  is  no  dispute,  if  tried  again  ; 
therefore,  slight  inaccuracies  in  the  charge  are  of  no  conae- 
quenee.  See  Si  Gi.,  6iO ;  56  Ih.,  339 ;  5a  /*.,  812,  And 
cited  by  defendant  in  error,  61  Pa.,  107;  25  Conn.,  542; 
26  Barb.,  556;  97  Mass.,  144;  Knickerbocker  vs.  Norton, 
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If  none  be  then  living,  she  takes  a  fee  simple  estate,  and  the  birth  of 
children  subsequently  to  the  death  of  testator  cannot  affect  the  estate 
conveyed. 
2.  Parol  testimony  was  not  admissible  to  raise  a  latent  ambiguity  in 
such  devise,  by  showing  that  it  was  the  intention  of  testator  to  cre- 
ate a  life  estate  in  his  daughter,  with  remainder  to  her  children,  and 
thus  to  defeat  the  legal  effect  of  the  plain,  unambiguous  terms 
used. 

Wills.  Estates.  Evidence.  Before  Judge  Hillyeb. 
Fulton  Superior  Court.     October  Term,  1878. 

In  addition  to  the  report  contained  in  the  decision,  it  is 
only  necessary  to  state  that  two  of  the  grounds  of  plaintiffs' 
motion  for  new  trial  were  as  follows : 

(I).  Because  the  court  erred  in  rejecting  evidence  of 
Hulsey,  a  witness  for  plaintiffs,  tending  to  show  that  the 
third  item  of  the  will  of  Collier  conveyed  a  life  estate  with, 
remainder  over.  [The  immediate  fact  to  which  the  evi- 
dence was  directed,  and  from  which  it  was  sought  to  inter^ 
pret  the  third  item  of  the  will,  was  a  system  of  equal  distri 
bntion  on  the  part  of  the  testator.j 

(2).  Because  the  court  erred  in  charging  as  set  out  in  the- 
decision. 

The  motion  was  overruled,  and  plaintiffs  excepted. 

A.  B.  CaLBGBSON ;   E.   F.   Hooe,  for  plaintiffs  in  error,. 
cited  as  follows :   On  construction  of  wills,  2  Ga,,  307-312 
8  /ft.,  34  ;   40  /ft.,  18 ;    12  /ft.,  361 ;  15  /ft.,  141 ;    58  /ft.,. 
33-34.     Parol  evidence  to  explain  ambiguity,  8  (?a.,  34;. 
33   /ft.,  supplement,  79 ;    2   Redfield  on  Wills,   764-765, 
On   "children",   12    Oa.y   360;    29    /ft.,  403,    545;    35 
^ft.,  40 ;  36  /ft.,   275,   977 ;   28  /ft.,  270 ;    6  ;Coke's  R., 
X7  ;  3  Oa.,  564 ;   4  /ft.,  383-384 ;    17  /ft.,  84-85 ;    30  /ft., 
X68,  64]  ;  32  /ft.,  361 ;   36  /ft.,  274-275  ;   30  /ft.,  638 ;  15 
-^ft.,  145  :  16  /ft.,  555  ;   17  /ft.,  283  ;   28  /ft.,  270  ;  31  /ft., 
T34-5. 

OoLLiKB  &  Collier  ;   N.  J.  Hammond,  by  brief,  for  de- 


SUPREME  COURT  OF  GEORGIA. 


fendaate,  cited  aB  followg:  Construction  of  instruments. 
Code,  §2754.  On  ambiguitiee,  Code  §§2757,  2457,  3801 ;  3 
Kelly,  556  ;  8  Ga.,  36  ;  47  Ih.,  463 ;  30  II.,  167  ;  4  76., 
461;  Code,  §2456.  On  "children",  4  6'a.,4fil;  15  /*., 
202  ;  36  /&.,  276  ;  43  Ih.,  327 ;  4  Paige,  Cb.,  47-53 ;  2  Mc- 
Cord,  Ch.,  440,  256  ;  2  Veaej.  090 ;  1  Hill,  Ch.,  322 ;  1  Ve- 
fiey,  405;  11  7i.,  238;  15 /ft.,  125  ;  10 /i.,  152;  1  Atk, 
509;  2/&.,329;  6  Coke,  17;  7G'o.,76;  8/J^146;  15 /J., 
509;  145;  20 /J.,  699;  21  Ih.,  377-378;  24  Ih.,  424; 
28 /ft.,  378,  541;  4  Ih.,  61;  Code,  §2250;  33  Ga.,  72; 
29  Ih..,  403  ;  35  Ih.,  40.  Estate  vested  at  death  of  testator, 
15  Oa.,  205  ;  43  Ih.,  327  ;  36  11.,  454. 

Waenbr,  Chief  Justice. 

The  plaintiffs,  Gillespie  and  wife,  seek  to  recover  of  the 
defendants  (Sclmman  being  merely  a  tenant,  and  Lynch 
the  landlord  and  real  defendant,)  certain  realty  in  the  city 
of  Atlanta.  Both  parties  claim  under  the  will  of  Merrill 
Collier.  The  plaintiffs  insist,  that  by  that  will,  the  third  item 
particularly,  Malinda  P.  Collier  took  an  estate  for  life  in  the 
premises  in  dispute,  remainder  to  her  children,  plaintiff, 
Malinda,  being  her  only  child.  While  defendants  insist, 
that  under  the  will,and  the  third  item  particalarly,  Malinda  ^ 
P.  Collier  took  an  absolute  estate,  which,  by   her  marriage^-. 
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T^teviusL,  and  her  two  children,  Simon  and  Cornelius,  and  a  boy  by  the 
name  of  Guilford,  with  my  bouse  and  lot  in  Atlanta  lot  No.  4,  on 
l>1ock  No.  five,  lyi«g  upon  Hunter  street,  with  my  gold  vatcb. 

"  Fourthly.  I  give  and  bequeath  to  my  daughter,  Charlotte  Hulsey, 
one  negro  man,  by  the  name  of  Elisha,  and  at  her  death  to  go  to  her 
ohildren  that  may  be  living,  with  the  balance  she  may  get  at  her 
niotber*s  death. 

•'  Fifthly.  I  give  and  bequeath  to  my  daughter,  Jane  B.  Lofton,  one 
negro  boy,  by  the  name  of  Pleas,  at  her  death  the  negro  boy  and  the 
rest  of  the  propierty  she  may  get  at  her  mother*s  death,  to  go  to  her 
children  then  living. 

••  Sixthly.  I  give  and  bequeath  to  my  daughter,  Margaret  E.  Brant- 
ley,  one  negro  boy  by  the  name  of  Bill,  with  the  balance  of  property 
she  may  get  at  her  mother's  death,  to  be  equally  divided  between  her 
children  then  living. 

•*  Seventhly.  I  give  and  bequeath  to  my  daughter,  Nancy  W.  Cook, 
one  negro  girl  by  the  name  of  Caroline;  and  at  the  death  of  my  said 
slaughter,  said  negro,  with  the  rest  ot  property  I  give  her,  to  be  divided 
l)etween  her  children  then  living  ;  also,  with  the  property  she  may  get 
mi  the  death  of  her  mother. 

"Eighthly.   I  give  and  bequeath  tr»  my  beloved  wife,  Elizabeth, 

<!luring  her  natural  life  or  widowhood,  one  negro  woman,  by  the  name 

of  Elmyra.  and  her  four  children,  a  boy  named  Tom  and  a  negro  man 

samed  Andy,  and  the  plantation  with  all  the  stock  and  appurtenances 

thereon;  and  at  her  death  the  property  to  be  sold  and  equally  divided 

^ith  my  five  last  daughters.    I  desire  my  store  house  in  Atlanta  to  be 

sold,  and  the  lot  in  Irwin  county,  at  the  expiration  of  four  years  from 

the  first  day  of  April,  1854;  and  at  the  dividing  of  the  last  property  or 

money,  I  wish  my  four  youngest  daughters  to  have  two  hundred  dollars 

each,  more  than  Charlotte  Hulsey,  the  oldest,  as  I  think  her  negro  is 

^orth  that  much  more  than  theirs.'* 

The  will  was  executed  in  November,  1854,  and  the  testa- 
tor died  in  June,  1855,  his  daughter,  Malinda,  being  unmar- 
ried and  having  no  child  or  children  at  the  time  of  his 
death. 

The  jury,  under  the  charge  of  tlie  court,  found  a  verdict 
for  the  defendants.  A  motion  was  made  for  a  new  trial  on 
the  grounds  therein  staled,  which  was  overruled,  and  the 
plaintiffs  excepted. 

The  court  charged  the  jury  as  follows : 

"1.  Both  parties  claim  under  the  third  clause  of  the  said 
h^    WiU- 

■^     ^  The  plaintiffs  say  that  clause  means  that  this  property 
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should  pass  to  Malinda  P.  Collier,  vesting  in  her  a  life  estate, 
witli  remainder  to  such  child  or  children  as  she  might  have 
at  her  death,  and  that  she  is  dead,  and  Mrs.  Gillespie,  plain- 
tiff, is  her  onl  j  child  thus  living  and  in  being  at  the  time  of 
her  death. 

"  2.  The  defendants  say  that  the  clause  of  the  will  in 
question  means  that  Malinda  P.  Collier  should  take  an  estate 
alon^  with  any  child  that  she  might  have  living  at  the  time 
Merrill  Collier  died,  and  that  if  she  had  none  then  she  would 
take  an  absolute  estate,  and  that  at  the  time  he  died  she  was 
still  a  single  woman,  and  had  no  children,  and,  by  force  of 
the  will,  an  absolute  title  did  vest  in  her. 

*'3.  The  construction  of  written  instruments  is  matter 
for  the  court,  and  the  court  instructs  you  that  this  will  U 
not  ambiguous  or  uncertain  in  its  expression  of  the  testator's 
intentioD. 

"  The  general  rule  is,  that  when  the  word  "  children  "  is 
used  in  a  will  as  descriptive  of  persons  who  are  to  take  an 
interest  in  the  inheritance,  it  means  children  living  and  in 
being  at  the  time  the  legacy  vests,  and  that  is  the  rule  thai 
must  govern  in  the  present  case.  If  Malinda  P.  Collier  wai 
stilt  unmarried,  and  had  no  children  at  the  tine  her  father 
the  testator,  died,  then  she,  Malinda,  took  her  legacy  abso 
lately  ;  a  child  born  to  her  afterwards  would  not  be  let  inU 
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I'lte   estate  in  the  property,  there  not  being  a  lees  estate 
Mentioned  and  limited  by  the  testator  in  the  devise  of  it  to 
^*®J"-     Code,  §2248.     But  it  is  insisted  by  the  plaintiffs  in 
^^'•or  that  there  is  a  latent  ambiguity  on  the  face  of  the  will 
^  ^  the  testator's  intention  in  regard  to  the  devise  of  the 
P'^perty  to  his  daughter,  Malinda  P. ;  that  it  was  his  inten- 
"on  to  create  a  life  estate  only  in  the  property  to  his  daugh- 
ter, ^ith  remainder  to  her  children,  and  that  parol  evidence 
^  admissible  to  prove  such  intention.     The  reply  is  thai  the 
^orcig  of  the  third  clause  of  the  testator's  will  are  not  am- 
"'^Oons  or  of  doubtful  meaning  as  to  the  legal  eflfect  thereof, 
•^d    should  be  construed  in  accordance  therewith.     Code, 
^^'^Se.     If  parol  evidence  is  admissible  for  the  purpose  of 
f^^sing  a  latent  ambiguity  to  defeat  the  legal  effect  of  the 
plain,  unambiguous  words  of  a  testator's  will,  and  thereby 
create  a  different  estate  in  the  property  devised  than  that 
c^^eated  by  the  legal  eflfect  of  the  plain  words  employed  by 
uitn,  then  no  man's  will  can  stand — the  parol  evidence  of 
witnesses  years  after  his  death  will  make  one  for  him.     ITill 
w«   JPeUoUj  47  Oa.y  455.     In   Lewis  vs.  Lewis^  decided  du- 
''^ng  the  present  term,  it  was  held  that  the  property  of  the 
^*^®tator  vested  in  his  son's  children  who  were  living  at  the 
^TOe  of  his  death,  and  not  those  who  were  born  afterwards. 
^^  view  of  the  facts  contained  in  the  record,  there  was  no 
^fror  in  overruling  the  motion  for  a  new  trial. 

-Let  the  judgment  of  the  court  below  be  afHrmed. 


Brown  et  al.  vs.  Cantrell  et  al. 

'  "*^®<ilnration8  accompanying  possession,  and  serving  to  explain  or 

^^^   character  to  the  same,  are  admissible  as  a  part  of  the  res  gestm. 

^^^tial  claim  of  ownership  by  the  occupant  of  the  premises,  made 

^^^iog  his  actual  holding,  is  admissible  evidence,  though  his  en- 

*^  'Was  originally  without  claim  of  right. 

^  *  widow,  during  the  time  within  which  she  has  the  privilege  of 

^^^ing  against  dower,  sells  the  whole  of  her  deceased  husband's 

*|^d,  or  an  estate  in  it  beyond  the  term  of  her  own  life,  her  elccti'^n 

■*  made,  and  her  conveyance  will  pass  her  distributive  share.    The 
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purchaser  will  be  a.  part  owoer  with  the  children  of  the  intestau, 
and  io  a  contest  with  tliem,  will  be  treated  as  deriviog  his  Utie  fiom 
the  same  source. 

Res  gestae.  Evidence.  Dower,  Election.  Before  Jndge 
Underwood.  Fannin  Superior  Court.  May  Adjourned 
Term,  1878. 

Reported  in  the  opinion. 

WiEE  BoTD,  for  plaintiffs  in  error. 

W.  T.  Day;  Thomas  F.  Grker,  for  defendants. 

Blecklst,  Jnetice. 

Brown  and  wife  brought  against  Cantrell  and  Tanner 
complaint  for  one  undivided  half  of  a  tract  of  land,  con- 
taining one  hundred  and  sixty  acres.  Tlie  abstract  of  title 
annexed  to  the  declaration  was  a  brief  statement,  to  the 
effect  that  Mrs.  Brown  was  the  only  surviving  child  and 
heir  at  law  of  Warren,  who  died  seized  and  possessed  of  the 
premises,  leaving  a  widow,  who  "heired"  the  other  undi- 
vided half.  By  an  amendment  to  their  declaration,  the  ^ 
plaintiffs  alleged  that  they  were  owners  of  the  whole  tract.  ^ 
by  inheritance  from  Warren,  and  that  the  defendants  haca 


FEBRUARY  TERM,  1879.  359 

Brown  et  al.  tw.  Cantrell  tt  al. 

land  was  one  dollar  per  acre;  that  Mrs.  Brown  was  the 
daughter  of  Warren,  and  the  only  child  left  by  liim :  and 
that  no  administration  had  ever  been  granted  upon  Warren's 
estate.  Connsel  for  the  plaintiffs  asked  the  witness  to  state, 
^w^hether  or  not  Warren,  by  his  sayings,  claimed  the  land  as 
liis  own  in  his  lifetime,  while  he  was  in  possession.  On  ob- 
jection by  defendants'  counsel,  the  court  rejected  the  answer, 
lidding  that  the  claim,  if  any,  might  be  shown  by  acts,  such 
AS  entering  upon  the  land,  and  using  it  as  owners  usually  do. 
The  plaintiflEs  closed ;  and  the  court  ordered  a  non-suit,  on 
the  ground  that  no  title  sufficient  to  authorize  a  recovery 
liad  been  made  to  appear. 

1.  Declarations  accompanying  possession,  and  serving  to 
explain  or  give  character  to  the  same,  are  admissible  as  a 
part  of  the  res  gestw.  Verbal  claim  of  ownership  by  the 
occupant  of  premises,  made  pending  his  actual  holding,  is 
admissible  evidence,  though  his  entry  was  originally  with- 
CQt  claim  of  right. 

2.  Under  the  evidence  above  recited,  if   the  ancestor 
Tl^arren,  died  in  possession  claiming  the  premises  as  his  own, 
find  if  his  widow,  continuing  his  possession,  sold  to  the  de- 
fendant Cantrell,  no  title  appearing  in  her  other  than  that 
<lerived  by  operation  of  law  from  her  deceased  husband, 
tlien  both  parties  claim  under  him,  and  the  plaintiffs  would 
l^e  entitled  to  recover  from  Cantrell  one  undivided  half  of 
^He  premises,  but  no  more.     The  widow's  sale  to  the  defend- 
ant should  be  construed  as  an  election  by  her  not  to  take 
^ower,  that  is,  if  her  sale,  as  may  be  presumed,  embraced 
^^ore  than  a  dower  interest,  and,  so  electing,  she  would  be 
^^^ompetent  to  pass  title,  as  against  the  plaintiffs,  to  one  un- 
divided half  of  the  land,  being  a  child's  part.     If  a  widow, 
during  the  time  within  which  she  has  the  privilege  of  elect- 
ixig  against  dower,  sells  the  whole  of  her  deceased  husband's 
land,  or  an  estate  in  it  beyond   the  term  of  her  own  life, 

Wer  election  is  made,  and  her  conveyance  will  pass  her  dis- 
i  tributive  share.  The  purchaser  will  be  a  part  owner  with 
K    the  ehildren  of  the  intestate,  and  in  a  contest  with  them, 
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will  be  treated  ae  derivinf;  his  title  from  the  saine  source. 
For  error  o£  the  court  in  excluding  the  eayinge  of  Warren 
explanatory  of  hie  posseaflion,  the  case  is  remanded  to  be 
tried  over. 

Cited  by  counsel,  3  Ga.,  108 ;  5  /&.,  39 ;  30  Ih.,  652 ;  41 
Ih,,  42 ;  12  IK  472 ;  7  Ih.,  389  to  891 ;  21  Ih.,  454  ;  20 
Ih.,  312  to  324;  35   lb.,  139  to  142;  Code,  §§3773,  3774, 


Judguient  reversed. 


Sims  vs.  James. 

1.  Where  peraoDal  property  is  sold  oa  credit,  with  the  proviso  that  the 
title  is  to  remain  \a  the  vendor  until  the  purchase  money  is  paid,  tui 
uncoDdltioDdl  Bale  of  the  property  by  the  purchaser  is  h  conversion, 
and  the  vendor  may  at  once  briog  trover  against  rhe  second  pur- 
chaser. 

2.  The  odniissloD  ia  evidence  of  an  agreement  between  the  origioal 
vendor  and  one  who  signed  the  purchase  money  notes  iis  security, 
to  the  effect  that  If  the  latter  had  to  pay  the  notes  be  should  have 
tbepropcrty,  wasan  immatcrialerror,  and  will  not  necessitate  a  new 
trial. 

3.  The  remarks  of  Che  court  in  the  presence  of  the  Jury  did  not  coaati- 
tate  error  under  the  circumstances. 

4.  The  court  is  not  obliged  to  give  a  verbal  request  in  charge. 

5.  The  verdict  was  contrary  neither  to  law  nor  evidence. 
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Tiot  he  had  notice  of  the  nature  of  their  title,  the  evidence 
^^^as  conflicting.  Plaintiff  thereupon  brought  this  suit  to 
recover  the  mule.  At  the  close  of  plaintiff's  evidence, 
defendant  moved  for  a  non-suit;  it  was  refused.  The  jury 
found  for  plaintiff.  Defendant  moved  for  a  new  trial  on 
^he  following,  among  other  grounds : 

1.  Because  the  court  overruled  defendant's  motion  for  a 
x:ion-8uit. 

2.  Because  the  court  allowed  plaintiff  to  testify  as  to  the 
stgreement  at  the  time  Walker  signed  as  security,  over  ob- 
jections of  defendant's  counsel. 

3.  Because  the  court  refused  to  charge,  at  defendant's 
vequest,  that  if  the  notes  were  good  and  collectible  out  of 
^Walker,  they  might  find  for  the  defendant.  [The  request 
cloes  not  appear  to  have  been  in  writing.] 

4.  Because  the  court  remarked,  in  the  hearing  of  the  jury, 
that  if  they  found  for  plaintiff,  the  notes  held  by  him  would 
l>e  dead.     [The  judge,  in  his  certificate  to  the  motion,  says 

that  in  the  argument  for  a  non-euit,  it  was  urged  that  if 
7>laintiff  could  sue  for  the  mule,  he  could  also  sue  on  the 
liotes,  and  thus  have  a  double  remedy.  In  deciding  this 
motion,  the  court  said  that  defendants  in  a  suit  on  the  notes 
vould  be  entitled  to  credit  for  the  amount  of  the  recovery 
in  this  case.] 

5.  Because  the  verdict  was  contrary  to  law  and  evi- 
dence. 

The  motion  was  overruled,  and  defendant  excepted. 

Spknob  &  Anderson  ;  R.  T.  Dorset,  for  plaintiff  in  error, 
<^ited  as  follows :  On  right  of  action,  55  Ga.,  330  ;  58  /J., 
^87,  On  evidence,  Code,  §3800,  On  refusal  to  charge, 
30  Ga.,  65. 

W.  L.  Waterson;  J.  D.  Stewart,  for  defendant,  cited 
on  right  of  action,  23  Oa.,  205 ;  58  lb,,  379,  63 ;  1  /J.,  381 ; 
-n  /J.,  106 ;  16  Ih.,  20  ;  20  /J.,  426 ;  Code,  §§3027-3031. 
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Wabner,  Chief  Justice. 

The  ptaiiitiS  brought  an  action  of  trorer  against  the 
defendant  to  recover  the  possession  of  a  black  mnle  therein 
described.  On  the  trial  of  the  case  the  jury,  under  the 
evidence  and  charge  of  the  conrt,  fonnd  a  verdict  in  favor 
of  the  plaintiff.  The  defendant  made  a  motion  for  a  new 
trial  on  variona  gronnds,  which  was  overruled,  and  the 
defendant  excepted.  It  appears  from  the  evidence  in  the 
record  tiiat  the  plaintiff  made  a  conditional  sale  of  the  ranle 
to  J.  L.  Dye,  Kllen  Fields  and  A.  J.  Fields,  and  took  their 
two  notes  therefor,  one  for  $100,00,  and  the  other  for  $70.00, 
dated  29th  February,  1876.  and  due  the  Ist  of  November 
thereafter,  with  Charles  Walker  as  security  thereon,  in  which 
notes  it  was  recited  that  the  same  were  given  for  the  mole 
sold,  and  that  she  was  to  belong  to  the  plaintiff  until  paid  for. 
Dye  Eold  the  mule  to  the  defendant,  but  at  what  time  the 
record  does  not  disclose.  The  plaintiff  sued  the  defendant 
for  the  mule  on  the  22d  August,  1876.  The  plaintiff  testi- 
fied that  he  told  the  defendant  that  the  mule  belonged  to 
him  until  paid  for,  before  he  purchased  her  from  Dye. 
Walker  did  not  sign  the  note  as  security  until  some  time 
after  the  others  had  signed  it.  Whether  the  plaintiff  told 
the  defendant  before  he  purchioed  the  mule  from  Dye  that 
not  claim  her,  but  woulil  look  to  Walker  for  his 
lictinif. 

I  in  the  case  is  whether 
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Toler  «f .  Piammore.  adm*r,  et  al. 

his  action  of  trover  against  the  defendant  who  had  converted 
Ills  properly  to  his  own  use,  and  there  was  no  error  in  over- 
ruling the  defendant's  motion  for  a  non-suit. 

2.  In  the  view  which  we  have  taken  of  the  plaintiff's  right 
to  recover  against  the  defendant  upon  his  title  to  the  mule, 
the  evidence  of  James  as  to  what  was  his  understanding 
w^ith  Walker  when  he  signed  the  note,  becomes  immaterial. 

3.  In  regard  to  the  remarks  of  the  judge  in  the  hearing 
^f  the  jury,  his  certificate  furnishes  a  sufficient  explanation. 

4.  The  request  to  charge  the  jury  was  not  made  in  writing, 
^lid  there  was  no  error  in  refusing  it. 

5.  In  view  of  the  facts  of  this  case  as  disclosed  in  the 
^'^oord,  there  was  no  error  in  overruling  defendant's  rao- 
^^c^n  for  a  new  trial. 

Xet  the  judgment  of  the  court  below  be  affirmed. 


ToLEB  V8,  Passmore,  administrator,  et  al. 

lere  a  proceeding  is  pending  to  foreclose  a  mortgage  on  real  estate, 
«Dd  a  plea  is  filed  to  the  effect  that  the  mortgagor  has  filed  bis  peti- 
tion and  l>eea  adjudged  a  bankrupt  since  the  petition  to  foreclose, 
and  a  motion  is  made  to  continue  the  case  to  await  the  discharge  in 
bankruptcy  : 
^^Idy  that  the  motion  to  continue  was  properly  overruled,  because  the 
discharge  when  had,  would  not  affect  the  mortgage  lien. 

Bankruptcy.  Mortgage.  Continuance.  Practice  in  the 
Superior  Court.  Before  Judge  Crawford.  Harris  Superior 
Court.     October  Term,  1878. 

Reported  in  the  opinion. 

A.  A.  DoziER,  for  plaintiff  in  error,  cited  61  6a,^  58  ; 
Bnmp  on  Bankruptcy,  72-73,  129;  49  G^«.,  361. 

'So  appearance  for  defendants. 


SUPREME  COURT  OF  GEORGIA. 


Jackson,  Justice. 

This  case  aroee  by  petition  to  tho  snperior  conrt  on  tlie 
part  uf  PsBBinore  and  others  to  foreclose  a  luortga^  on 
realty.  The  rule  nisi  had  beea  regularly  granted,  and  the 
ease  was  called  for  trial  at  the  term  to  which  it  had  been 
retnrncd,  when  the  defendant  made  a  motion  to  continue 
on  the  ground  that  he  had  instituted  proceedings  in  bank- 
rnptcy,  had  been  adjudicated  a  bankrupt,  bnt  had  not  yet 
procured  his  discharge,  and  desired  to  continue  nntil  he 
did  procure  it.  The  court  refused  the  motion  to  continue, 
and  this  refusal  is  the  error  complained  of. 

Suppose  his  discharge  had  been  in  court,  pleaded  and 
offered  in  evidence,  what  benelit  could  he  have  derived 
from  it  i  It  could  not  have  affected  the  validity  of  this 
mortgage,  because  the  bankrupt  law  expressly  relieves  such 
a  lieu  from  the  operation  of  the  act  so  far  as  to  affect  its 
validity,  unless  the  creditor  has  done  some  act  which  for- 
feits it  by  proving  his  whole  debt  and  delivering  up  his 
lien.  If  not,  he  may  retain  and  enforce  the  lion — Rev.  Stat. 
U.  8.,  5075. 

There  is  no  pretense  that  any  such  act  was  done  in  this 
ease,  and,  therefore,  the  plea  of  discharge  in  bankraptcy — 
wonld  not  have  been  good ;    and  the  continuance  would  - 
have  been  without  profit  to  the  defendant,  and  was,  tbere — 
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Lewis  vs.  Lewis  et  al. 

Where  a  testator  bequeathed  to  the  children  of  a  named  son  a  certain 
interest  in  his  estate,  and  directs  that  such  bequest  be  charged  with 
a  reasonable  support  for  the  family  while  such  son  and  his  wife  were 
living,  children  by  a  second  marriage,  contracted  after  the  death  of 
the  testator,  take  no  interest  in  the  bequest. 

• 

Equity.     Wills.     Estates.     Before  Judge  McCutohen 

Murray  Superior  Court.     August  Term,  1878. 

Lewis  et  al.^  children  of  Theophilus  Lewis  by  a  second 
marri^ige,  filed  their  bill  against  John  C.  Lewis,  the  only 
surviving  son  by  his  first  marriage,  to  compel  him  to  share 
with  them  a  legacy  received  under  the  second  item  of  their 
grand-father's  will.  The  defendant  demurred  to  the  bill 
for  the  want  of  equity ;  the  demurrer  was  overruled,  and 
he  excepted  pendente  lite.  The  case  being  submitted  to 
the  chancellor  on  an  agreed  statement  of  facts,  he  decreed 
in  favor  of  complainants,  and  defendant  excepted.  For  the 
other  facts  see  the  decision. 

W.  K.  MooRE,  by  brief,  for  paintiff  in  error,  cited  Code, 
§2456. 

Johnson  &  MoCamy,  for  defendants,  cited  2  Williams  on 

x'rs,  934;  1  Vesey  Sr.,  141 ;  1  Bro,  C.  C,  386,  530,  537 ; 

Ball  &  B.,  439,  483 ;  2  Sum.,  485 ;  6  Vesey  Jun.,  345  ; 

Lomax  on  Executors,  16 ;  2  Jarman  on  Wills,  55 ;  1 
"Vesey,  408 ;  6  /*.,  239 ;  3  Oa.,  201 ;  27  /*.,  321 ;  33  lb., 
-«54 ;  Supplement  to  33  Ga.,  29 ;  8  /J.,  79 ;  15  Vesey,  121 ; 
SO  (?a ,  47 ;  34  /&.,  47, 499 ;  56  /J.,  185 ;  54  lb.,  155,  486 ; 
Oode,  §§3577,  3826,  3827 ;  53  Oa.,  447  ;  54  lb.,  678. 

"Wabneb,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainants  against  the  de- 

.  iB&dant  on  the  equity  side  of  the  court,  and  on  the  trial 

thereof,  by  consent,  was  submitted  to  the  decision  of  the 


266  SUPREME  COtJRT  OF  GEORGIA. 

'~~  iMrtM  H.  UwiM  H  al. 

chancellor  without  the  intervention  of  a  jury,  upon  the  fol- 
lowing stateiiiont  of  facts : 

Walkur  Lewis,  the  testator,  made  his  will  in  1854 ;  on  the 
9th  of  May,  1800,  he  died.  The  following  ie  a  copy  of  the 
second  item  of  his  will : 

"  I  n'ill  und  beqiicdtb  to  Ibe  cbildreri  of  Thcopbilus  Lewis  one-eighib 
pnrt  of  my  whole  catnte,  both  real  and  pergonal,  to  bnve  and  to  hold  tbe 
same  to  their  own  use  forever. 

"  Neverlbeless,  1  direct  Ibiit  tbere  bo  mado  use  of  out  of  the  above 
named  estulc  bequeathed  to  my  eon  Tbenpbilus  Lewis's  children,  a 
reasonable  support  for  the  family  whilu  Tbeopbilus  and  bis  wife  are 
living.  Also,  that  their  childrun  be  educated  with  a  common  English 
education.  And  I  also  direct  that  the  land  in  Forsyth  county,  whereon 
the  family  now  live,  to  which  I  hold  a  deed  from  Kellogg,  constltule  a 
part  of  s»Ld  childreo's  one  eigtb  part  of  my  estate.  And  I  further 
direct  Ibat  my  grand-son,  James  Walker  Lewis,  if  in  life,  and  if  dead, 
then  any  of  his  broihcra  of  lawful  age,  be  authorized  to  receive  said 
eighth  iiiirt  of  my  estate,  and  to  receipt  my  executor,  hereinafter 
named,  for  the  same." 

At  the  death  of  testator  Walker  Lewis,  in  1860,  Theo- 
philua  Lewis  and  his  then  wife,  Rebecca,  had  living  five 
children  (one,  James  Walker  Lewis,  having  died  in  testa- 
tor's lifetime).  Three  of  these  five  snrvived  Theophilns 
Lewis,  and  two  died  before  him  leaving  issue  still  living. 
Rebecca,  the  first  wife  of  Theojihilna  Lewis,  died  in  Jann- 
nary,  1863,  and  in  the  March  following  her  death,  Theo- 
philns married  the  second  tinyi,  taking  for  wife  the  mother 
inants,  and  they  are  the  isstic  of  this  last  marriage. 
jcived  from  the  execatov  a  fond 
1  an  equal 
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ohildren  of  his  son  Theophilns  by  his  then  living  wife  should 
lue  the  objects  of  his  bounty,  and  he  provided  for  a  reason- 
able support  for  the  family  while  Theophilns  and  his  wife 
"^vere  living,  meaning  the  family  and  wifeTheophilus  then 
liad,  inasmuch  as  he  had  no  other  wife  or  family  of  children, 
either  at  the  date  of  the  will,  or  at  the  death  of  the  testa- 
tor when  the  will  took  effect.     At  tlie  death  of  the  testator, 
xhe  legacy  vested  in  the  children  of  Theophilns  then  living, 
^abject  to  the  charge  created  thereon  by  the  terms  of  the 
"wiU.     In  view  of  the  facts  contained  in  the  record,  the 
judgment  of  the  chancellor  was  error.     The  overruling  the 
4lefendant's  demurrer  to  the  complainants'  bill,  filed  at  the 
-flrst  terra  of  the  court,  did  not  operate  as  a  bar  of  defend- 
ant's rights,  as  he  excepted  pendente  lite^  and  his  excep- 
^ouB  are  made  a  part  of  the  record,  and  error  was  duly' 
wgned  thereon  here.    * 

Let  the  judgment  of  the  court  below  be  reversed. 


Wabd  et  al,  vs.  Colquftt,  governor. 

1  •    The  general  rule  is,  that  the  sheriff  may  perform  his  official  func- 
tions either  in  person  or  by  his  lawful  doputy.    The  act  of  receiving 
'^rom  bail  the  surrender  of  their  principal,  as  provided  for  in  sections 
-4704  and  4746  of  the  Code,  is  purely  ministerial,  and  may  be  per- 
formed  by  the  deputy  as  well  as  by  the  sheriff  himself. 
"Xhe  right  of  the  bail  to  discharge  the  recognizance  by  a  surrender 
"uule  between  the  judgment  of  forfeiture,  nisi,  and  the  rendition  of 
^Ual  Judgment  on  the  scire  facias,  is  burdened  with  the  condition  of 
X^^^ng  all  costs  accruing  up  to  the  time  of  the  surrender. 

jBail.     Sheriff.     Deputy.     Before    Judge    Underwood. 
Q-iloier  Superior  Court,     October  Term,  1878. 

•Reported  in  the  opinion. 

^   ^^.  T.  Day,  for  plaintiffs  in  error. 


Thomas  F.  Obebb,  solicitor  general,  for  defendimt. 
18 
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Wud  it  al.  ri.  Colquitt,  govenior. 


i^LEOKLEY,  Justice. 

Upon  a  recoi^nizance  to  answer  for  tlie  offense  of  a  mis- 
denieiinor,  a  judgment  of  forfeiture,  niai,  was  rendered  in 
July,  I S78.  Scire  f(K;ia8  iasued,  returnable  to  tlie  next  term 
of  t'le  court,  and  was  served  upon  the  bail.  The  bail 
appeared,  and  pleaded  that  they  surrendered  their  principal 
to  the  deputy  sheriff  of  the  county  on  the  IDth  of  Septem- 
ber, 187S,  in  dischar^  of  the  recognizance,  and  that  tlie 
deputy  sheriff  had  authority  to  receive,  and  did  receive,  the 
principal  into  hie  custody.  Tlie  state  demurred  to  tlie  plea, 
specially,  ou  the  ground  that  the  deputy  sheriff  is  not  an 
ofBcer  to  whom  the  surrender  of  a  principal  can  be  made  in 
discharge  of  a  recognizance,  the  deputy  sheriff  not  having 
by  law  authority  to  receive  the  principal  for  that  purpose. 
The  court  sustained  the  demurrer,  ordered  the  pica  stricken, 
and  gave  final  judgment  in  favor  of  the  state,  on  the  scire 
factm,  for  the  amount  of  the  recognizance  and  costs. 

1.  The  general  rule  is,  that  tire  sheriff  may  perform  hia 
official  functions,  either  in  persor.  or  by  his  lawful  depot/. 
The  act  of  receiving  frjm  bail  the  surrender  of  their  prin- 
cipal, as  provided  for  in  sections  4704  and  4746  of  the  Code, 
is  purely  ministerial,  and  may  be  performed  by  the  depaty 
as  well  as  by  the  sheriff  himself. 

.  The  right  of  the  bail  to  ducViarge  tbt  rc^cogniznTice  by 
;en  tJics  judgment  of  forfeiture,  nw», 
jit  on  the  aclre/iu 
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e  was  called,  and  when  the  judgment  nisi  was  taken. 
•ITheir  discharge,  after  snch  default,  is  granted  them  by  the 
Idw  on  terms;  and  they  must  either  comply  with  the  terms 
forego  the  discharge. 

Cited  for  the  bail.  Code,  §§361,  366,  4727,  4746  ;  17  Ga., 
97  ;  3  lb.,  2  ;  15  lb.,  426  ;  33  lb.,  585. 

Cited  for  the  state.  Code,  §§4704,  4746,  4727, 4072, 4078, 
702  ;  41  Ga.,  681. 
Judgment  reversed. 


HE  Home  Building  and  Loan  Association  vs.  Chebet^ 

'S  .  On  an  application  for  a  homestead  of  realty,  the  ordinary  has  do* 
jurisdiction  to  determine  questions  of  title. 

13.  Where  a  federal  court  enjoined  tha  foreclosure  of  a  mortgage  on* 
the  realty  of  a  bankrupt,  pending  a  petition  before  the  ordinary  for 
a  homestead  therein,  and  afterwards  dissolved  the  injunction  on- 
condition  that  $2,000.00  be  deposited  with  the  register  to  be  in- 
Tested  in  a  homestead,  should  the  ordinary  decide  that  the  applicant 
ivas  entitled  thereto,  the  state  courts  had  no  juristiction  to  set  apart, 
under  an  amendment  to  the  original  petition,  the  money,  or  any 
part  of  it,  in  the  hands  of  the  register. 

Homestead.   Jurisdiction.  United  States  Courts.   Before 
Jaolge  Gricb.    Bibb  Superior  Court.   October  Term,  1878v 

Zieported  in  the  decision. 

XLiiHEB  &  Anderson  ;  Hill  &  Harris,  for  plaintiff  ih< 


HnTLB  &  Whittle;    G,  W.  Gustin,  for  defendant, 
ci^i«d  61  Oa.,  223. 

Yr  ^Ai>in«.  Chief  Justice. 


•ft 


-tt  appears  from  the  record  in  this  case,  that  W.  A.  Cherry 
^*^^de  application  to.  the  ordinary  of  Bibb  county  for  a  home- 
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stead  exemption  for  himself  and  family  in  certain  real 
property  tlicrein  described  in  the  city  of  Macon ;  tliat  eaid 
property  had  previonalj  been  mortga^red  to  the  Home 
Building  and  Loan  AGsociation  by  Cherry ;  that  he  had 
been  adjudicated  a  bankrupt  by  the  United  Spates  diBtrict 
court ;  that  tlie  Home  Building  and  Loan  Aeeociation  had 
foreclosed  its  mortgage,  and  was  proceeding  to  sell  the 
property,  when  Cherry  obtained  an  injunction  from  the 
bankrupt  court  restraining  its  sale,  which  injunction  was 
dissolved  on  condition  that  tho  mortgagee  should  deposit  the 
BDmof  $2,0O0.0OiDBpecie,  or  its  equivalent,  in  the  register's 
office  of  the  bankrnpt  court  for  the  purpose  of  purchasing 
a  homestead  for  the  bankrupt  and  his  family,  should  the 
state  court  of  ordinary,  in  which  his  application  was  pend- 
ing, determine  he  was  entitled  to  it.  The  $2,000.('0  was  de- 
posited by  the  mortgagee,  and  the  property  was  sold  for  teas 
than  the  mortgage  debt.  After  the  sale  of  the  property. 
Cherry  amended  hie  application  and  prayed  that  the  ordinary 
would  set  apart  to  him  the  $2,000.00  ordered  to  be  deposited 
in  the  register's  office  by  the  bankrupt  court,  as  before 
stated,  as  his  homestead  esem'ption,  instead  of  the  real 
estate  claimed  in  his  original  application,  which  had  been 
sold.  By  consent,  the  case  was  taken  by  an  appeal  to  the 
superior  court,  and  on  the  trial  thereof  tho  jury,  under  tlie 
cliitrjjL-  of  the  court,  found   the  following  verdicl:  "  Wc. 
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Merebaato*  and  FUwtart'  NmtkMua  Bank  tw.  The  TrosteM  of  the  Maaonic  Hall. 

Ihd  petitioner  had  the  legal  right  to  make  his  application 
to  the  ordinary  for  a  homestead  in  the  property  as  set  forth 
in  hie  original  petition,  and  the  courts  of  this  state  had 
jarisdiction  to  hear  and  determine  the  same  in  accordance 
with  the  laws  thereof.   In  an  application  for  a  homestead  the 
title  to  the  property  claimed  as  such  is  not  involved.  UTew- 
U>Th   w.  Surrencyj  59th  Oa.j  397.      The  ordinary   has  no 
jariadiction  to  hear  and  determine  the  question  of  title  to 
I'^eai  estate.     Nor  did  the  courts  of  this  state  have  jurisdic- 
tion to  set  apart  the  homestead  exemption  applied  for  by 
the  petitioner  in  his  amended  application  out  of  the  $2,000.00 
deposited  in  the  register's  office  of  the  bankrupt  court,  in 
pursaance  of  the  order  of  that  court,  and  therefore  the 
judgment  of  the  court  setting  apart  any  portion  of  that 
deposit  as  a  homestead  exemption  for  the  benefit  of  the 
Petitioner  was  error. 

I^t  the  judgment  of  the  court  below  be  reversed. 


I^^K  Mebohamts'  and  Plantrbs'  National  Bank  vs.  The 

Taustbbs  of  the  Masonio  Hall. 

^-  Tbe  credibility  of  witnesses  and  the  weighing  of  conflicting  testi- 
mony are  qaestions  peculiarly  within  tlie  province  of  the  jury,  and 
^here  the  presiding  judge  is  satisfied  with  the  verdict  thereon,  this 
<^ttrt  will  not  interfere  except  in  case  of  abuse  of  discretion  by 
liim. 

**  Vhere  bonds  with  coupons  for  the  interest  are  converted,  a  verdict 
^or  the  value  of  the  bonds  and  of  the  mature  coupons  at  the  time 
of  the  demand,  with  interest  on  such  aggregate  value  from  the  date 
of  the  demand,  is  not  excessive. 

^  ^Vliere  bonds  are  hypothecated  to  secure  a  loan  to  one  firm,  and 
such  debt  is  settled,  and  the  firm  being  changed  a  new  debt  is  cre- 
ated, notice  of  the  title  of  the  true  owner  of  the  bonds  before  such 
new  debt  or  loan  is  created,  will  operate  to  prevent  the  holder  of 
the  bonds  as  collateral  security  from  acquiring  title  against  such 
true  owner;  and  such  notice  may  bo  proven  by  circumstances  as 
well  as  by  direct  proof. 
4  Fotiession  alone  of  a  security  negotiable  by  delivery  before  due,  is 
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presumptive  evidence  of  title  thereto;  but  when  such  security  is 
proven  to  have  been  stolen  or  otherwise  appropriated  in  fraud  of 
the  rights  of  the  owner,  then  the  onas  is  upon  the  possessor  to  show 
that  he  took  it  btmafde  aad  for  valuer  and  upon  his  showmg  that, 
then  the  owner  must  show  malafi^ — that  is,  that  the  possessor  has 
notice,  actual  or  constructive,  of  the  title  of  the  true  owner. 

5.  That  perjurv  should  not  be  imputed,  if  avoidable,  and  that  a  witueas 
is  to  be  believed  unless  impeached  in  some  of  the  modes  known  to 
the  law,  is  good  law  as  far  as  it  goes;  and  if  a  partj  desires  that  the 
different  modes  of  Impeachment  should  be  specified  by  tbe  court, 
be  should  request  that  it  be  done. 

8.  Wben  bonds  are  tahen  aa  collateral  security  for  a  debt,  when  the 
debt  is  paid  for  which  tbey  were  hypothecated,  the  holder  of  them 
as  collateral  cannot  retain  them  after  such  payment  ;  and  a  charge 
to  that  effect  Is  not  erroneous  in  the  case  of  a  long  account  current 
between  the  parties  of  moneys  borrowed  and  paid,  running  through 
several  years,  by  a  firm  which  changed  Its  members,  and  where 
there  was  evidence  going  to  show  that  the  debt  (or  which  the  bonds 
were  originally  hypothecated  was  paid,  and  new  debts  made  by  a 
changed  firm,  and  circumstances  tending  to  show  notice  to  the 
holder  of  tbe  true  owner  of  the  bonds  between  tbe  payment  of  tbe 
old  and  the  creation  of  the  new  debt  by  a  changed  firm. 

7.  There  being  no  material  error  In  the  rulings  of  the  court  on  tbe 
trial,  and  no  abuse  of  discretioo  in  overruling  the  motion  for  &  new 
trial  on  tbe  ground  that  the  verdicl  is  decidedly  and  strongly  against 
the  weight  of  evidence,  the  judgment  must  be  affirmed. 

Verdict.  Negotiable  iDstraments.  Trover.  Damages. 
Onus  prohandi.  Title.  Gbarge  of  Court.  New  trial. 
Before  Judge  Pottlk,     Richmond  Superior  Court.     April 
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ha.  v«  the  Bath  stock  at  hand  just  then,  these  bonds,  or  a 
part  of  them,  were  temporarily  pledged  in  its  place;  that 
rft^erwards  Butt's  firm  wanted  more  money,  and    the  bank 
agreed  to  let  them  have  it,  really  upon  the  faith  of  a  mort- 
f^f^ ;  but  as  it  was  unlawful  for  the  bank  to  lend  'money 
on  mortgages,  it  was  agreed  that  these  bonds  should  be  held 
*8  a  nominal  collateral  with  which  to  deceive  the  bank  ex- 
aminer; that  at  times  Butt  would  withdraw  the  bonds  to 
detach  a  coupon  or  to  show  them  to  the  trustees  when  called 
^pOB  to  do  so,  and  then  return  them  to  the  bank  ;  that  at 
**®t,  after  some  temporizing,  it  declined  to  give  them  up 
*^y    more ;    that   during   these   negotiations    Butt's   firm 
^l^anged  two  or  three  times,  by  the  addition  or  withdrawal 
P^  a  member,  and  each  new  firm  would  give  its  notes  for  its 
^^debtedness,  and  the  bank  all  the  time  had  notice  of  the 
^^al  ownership  of  the  bunds. 

Defendant  claimed  to  be  a  honafide  pawnee  of  the  bonds 
^  collateral  from  Butt,  and  without  notice  of  any  defect  in 
^^^  title. 

The  evidence  was  conflicting.     The  jury  found  for  the 
P'^ntiffs.     Defendant  moved  for  a  new  trial  on  the  f oUow- 
'^is^  grounds : 

3.  Because  the  court,  after  having  charged  the  jury  as 
Allows,  to-wit:  "If  the  bank  had  no  notice  when  the  first 
.^f^nsfcr  was  made,  of  the  fact  that  the  bonds  belonged  to 
^lin  D.  Butt,  treasurer  of  the  Masonic  Hall,  no  notice 
*  t^rwards  given  can  change  the  bank's  title  to  the  bonds 
liile  the  notes  given  to  secure  the  loan  were  in  process  of 
^^tiewal,"  added  as   follows,   to-wit,  "  but  if  the  original 
^^t€8  were  discharged  by  the  taking  of  new  notes  in  the 
^^Uie  of  a  new  firm,  and  these  securities  were  pledged  for 
^^  payment  of  the  new  notes,  and  the  bank  had  notice 
I         ^\iea  the  new  notes  were  made  that  the  Masonic  Hall  owned 
k        «^^  bonds,  the  knowledge  of  that  fact  makes  the  ti^ansfer 
wL       ^  much  bad  faith  as  if  they  had  notice  originally.     You 
^^      wTe  before  you  notes  made  by  John  D.  Butt  &  Bro.,  Butt, 
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Bo^ce  &  Co.,  and  J.  D.  &  J.  W.  Butt,  to  the  Merohaotf 
and  Planters'  M^ational  Bank.  None  of  tlioae  notes  ahow 
on  their  face  what  collaterals  were  giren  to  eecnre  their 
payment.  If  the  notes  of  John  D.  Butt  &  Bro.  were  givea 
to  aecare  a  loan  to  the  bank,  and  the  bonds  in  qneatioQ 
wore  pledged  withont  knowledge  by  the  bank  that  the; 
belonged  to  the  Masonic  Hall,  no  eabsequent  notice  caD 
affect  the  title  of  the  bank  as  to  the  original  makers  of  the 
notes,  bat  if  the  bank  afterwards  contracted,  in  1873,  with 
Bntt,  Boyce  &  Co.,  in  continuation  of  the  liability  of  the 
old  firm,  and  the  same  bonds  were  pledged  as  secnrity  for 
the  loan  to  the  new  firm,  and  the  bank  at  that  time  had 
such  notice  as  I  have  told  yon  ia  legal  notice,  then  their 
title  to  the  bonds,  if  acquired  then,  was  not  in  good  faith." 

2.  Becansethecourtcharged  the  juryas  follows  ;  "Thoagb 
yoti  may  believe  that  the  bank  got  a  good  title  to  the 
bonds,  yot  if  you  find  that  the  debt  for  which  the  bonds 
were  given  was  paid  off  without  resorting  to  those  bonds 
for  the  secnrity,  of  course  the  defendant  is  not  entitled  to 
retaia  them,  there  being  no  evidence  that  the  debt  aeeored 
by  the  bonds  had  been  paid." 

3.  Bocanse  the  court  char^'od  the  jury  as  follows:  "A 
general  rule  of  the  law  is,  that  a  witness  is  to  be  believed, 
unless  impeaolied  in  some  of  the  modes  known  to  the  law," 
and  did  not  instruct  the  jury  what  are  snch  modes. 
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6.  Because  the  court  refused  to  charge  as  follows:  "The  no- 
tice, however,  whether  actual  or  constructive,  must  be  brought 
home  to  the  holder  at  the  time  he  acquires  the  note  or  bond. 
Notice  subsequently  acquired  cannot  defeat  the  title  of  the 
holder,  and  no  evidence  is  to  be  considered  by  the  jury  as 
establishing  maia  fides  of  the  holder,  which  does  not  serve 
to  show  that  he  had  such  notice  at  the  time,  the  very  in- 
stant, he  acquired  by  the  purchase  or  deposit  as  security, 
the  possession  of  the  paper." 

7.  Because  the  court  refused  to  charge,  as  follows:  "When 
a  good  title  has  been  acquired  in  bonds  deposited  as  col- 
lateral security  for  a  debt,  knowledge  subsequently  obtained 
that  the  depositor  did  not  have  a  good  title  at  the  time  of  the 
deposit,  cannot  affect  the  title  already  vested  in  the  holder. 
Neither  can  subsequent  renewals  of  the  same  debt  affect  such 
title." 

8.  Because  the  court  refused  to  charge  as  follows :    "  In 
civil  cases  juries  should  determine  the  cause  by  the  prepon- 
derance of  the  testimony,  but  where  they  find  the  testi- 
mony on  each  side  equally  balanced  then  nothing  is  proved, 
and  they  should  find  for  the  defendant." 

9.  Because  the  court  charged  as  follows:  "Even  if  the  bank 
received  said  bonds  honafide^  for  value,  and  without  r.otice,  in 
the  due  course  of  business,  and  yet  if  it  seeks  to  hold  them  as 
cu>llateral,  it  is  only  entitled  to  hold  them  for  the  actual 
a.inount  of  tlie  debt  due  to  it,  there  being  no  tender  or  offer 
^o  pay  the  debt  due,  and  defendant  being  entitled  to  hold 
amid  bonds,  if  at  all,  as  long  as  anything  was  due." 

10.  Because  tlie  court  charged   the   jury  as  follows: 

**  When  it  is  shown  prima  facie  that  the  bank  took  the 

bonds  in  due  course  of  trade  for  value,  that  they  were  not 

€liie  and  payable  to  bearer,  from  John  D.  Butt,  the  legal 

presumption  is  that  the  possession  was  bona  fide^  that  it  is 

"^thout  notice  of  a  fraudulent  title,  and  the  burden  of  proof 

■ia<m  those  who  assert  malafides^  that  is,  bad  faith,  and  this 
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^timony  was  a  matter  for  the  jnry  alone.     If  a  court  were 

^  Bet  aside  a  verdict,  because  the  presiding  judge  did  not 

^Ueve  the  testimony,  it  would  usurp  the  functions  of  the 

J^^'y,  and  substitute  the  opinion  of  one  man  for  the  sworn 

opinion  of  twelve.     It  is  unsafe  for  any  one,  even  a  judge,  to 

^^dertake  to  say  how  festimony  would  have  been  considered 

^y  him  if  he  had  been  on  the  jury.     It  is  only  when  per- 

^^^^are  put  in  positions  under  oath  to  feel  responsibility 

^*^Ht  they  can  know  how  to  weigh  and  consider  testimony. 

**  The  jury  in  this  case  were  purged  of  all  members  of  the 

nic  order,  and  were  put  on  their  voir  dire  as  to  their 


**  John  D.  Butt  testified  positively  to  notice  on  the  part  of 

'■^^     bank,  and  that  Branch  made  the  contracts  with  him 

full  knowledge  of  his  title.     If  his  testimony  is  the 

th,  the  bank  got  no  title.     Shall  a  reviewing  court  say 

it  is  not  the  truth  ? 

**  It  is  argued  that  his  testimony  was  contradictory,  and 

6'^'^V'en  under  a  pressure.     This  view  was  ably  presented  to 

^*^^    ]xxry.     The  whole  of  it  was  dissected,  and  in  the  end 

chose  to  believe  the  witness.     In  addition  to  this,  there 

no  positive  testimony  offered  by  defendant  as  to  the 

^^ain  fact  in  the  case.     The  other  grounds  are  alleged  errors 

of  the  court  and  the  largeness  of  the  verdict. 

"  The  charge  was  in  writing — the  whole  of  it.  When  the 
^bole  charge  is  considered  in  connection  with  the  requests 
of  defendant  made  and  given,  I  cannot  see,  after  a  careful 
review  of  them,  where  any  error  occurred. 

"The  court  charged  that  the  plaintiffs  must  make  out  their 

caae.    Nor  does  the  charge  as  stated  in  the  tenth  ground 

pat  the  onus  on  the  defendant,  nor  is  it  inconsistent  with 

tbe  first  and  second  charges  given  by  request.     The  charge 

mast   have    reference  to  the  proof.     The  only  evidence 

before  the  jury  that  the  bonds  sued  for  wore  in  the  posses- 

gjoD  of  the  bank  was  that  of  Butt,  the  plaintiffs'  witness. 

The  proposition  given  in  the  tenth  ground  was  an  instnic- 
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tioD  as  to  the  bona  fiiti  of  the  holding,  and  was  intended  to 
ehow  that  the  burden  was  on  the  plaintifiFs  to  show  malafidtt. 
There  was  no  question  that  a  portion  of  the  Selma  bonds, 
according  to  Butt's  testimony,  were  deposited  as  a  collateral, 
to  be  redeemed  by  the  Bath  stock — such  was  Bntt'e  testi- 
mony— so  that,  as  to  a  portion  of  the  bonds,  the  plaintiffs 
showed  posseseion  in  the  bank,  and  for  value.  As  to  the 
possession  of  the  others,  this  was  a  matter  of  dispute,  whether 
the  poBSeaeion  was  in  the  bank  or  in  Butt,  as  the  legal  pre- 
sumption as  to  possession  was  given  in  the  language  of 
the  Code,  and  as  the  charge  (10th  ground)  was  given  on  the 
point  as  to  notice  (which  was  the  main  point  contested  in 
the  case),  the  two  are  not  inharmonious,  and  neither,  the 
court  humbly  thinks,  was  'inaccurate,  illegal  or  erroneous.' 

"The  court  gave  the  defendant  the  full  benefit  of  the 
principle,  that  if  there  was  no  notice  when  the  first  hypoth- 
ecation was  made,  no  subsequent  notice  after  renewal  could 
affect  the  title ;  but  the  coart  was  earefal  to  keep  in  view 
before  the  jury  tlie  distinction  between  a  renewal  and  a 
new  contract,  hence  the  refusal  to  charge  the  words  in 
brackets  in  the  fifth  ground :  as  an  abstract  statement  of  the 
law  it  was  correct,  but  after  the  court  had  charged  thctn  on 
the  efioet  of  the  new  contract,  that  might  have  misled  the 
jury,  hence  the  omission. 

"  The  record  shows  that  the  firm  changed  twice  pending 
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**To  show  that  this  was  an  issue  made  on  the  trial,  a  charge 
invoked  by  connsel  for  defendant  on  the  same  point ; 
.t:  request  was  that  the  burden  was  on  the  plaintiffs  to  show 
t:Fmsft.'fc  the  debt  was  paid.     This  was  given,  and  was  a  strange 
r-^^<ji3est  if  there  was  no  evidence  before  the  jury  to  support 
i^.         If  it  was  right  to  tell  the  jury  when  the  onus  was  cast, 
1^    "^^as  certainly  right  to  inform  them  if,  in  assuming  the 
b>^«:a  v*<]en,  that  fact  appeared  in  proof,  the  collaterals  were  not 
in  the  hands  of  the  defendant. 
*J[t  is  next  stated  that  the  court  erred  in  its  instructions  as 
mpeachraent  ot  witness.     If  connsel  had  desired  instruc- 
as  to  what  were  the  modes  of  impeachment  known  to 
tl^^   law,  they  should  have  asked  for  them.     This  was  as  fair 
tlie  defendant  as  the  plaintiffs,  for  both  sides  attacked  the 
ing  witnesses.     The  usual  methods  were  not  resorted  to 
^^^  either  side,  except  to  show  contradictory  statements;  and 
^^  "this  subject  the  court  was  careful  to  give  to  the  jury 
Slides  for  their  information,  namely  :  appearance,  manner, 
wxd  the  accord  of  testimony  with  reason  and  experience. 
^^It  is  a  well  known  rule  that  juries  are  not  to  impute  per- 
y^^j  if  they  can  avoid  it.     Perjury  is  a  high  crime,  and 
^mmon  charity  for  the  weaknesses  of  human  nature,  the 
fellibility  of  memory,  should  incline  to  the  belief  that  a 
mistake  has  been  made,  rather  than  that  an  atrocious  crime 
iuui  been  committed. 

'^Tfae  exclusion  of  testimony  as  to  the  custom  of  this  and 

other  banks  is  allied  as  error.     During  the  progress  of  this 

ease,  the  defendant  objected  to  introduction  by  the  plaintiffs 

of  proof  as  to  the  custom  of  banks.     This  was  excluded. 

Proof  of  custom  is  resorted  to  to  raise  a  presumption  that 

the  party,  from  a  knowledge  of  its  universality,  followed 

the  custom.     The  question  here  was  what  the  bank  did,  not 

what  was  its  custom  or  that  of  other  banks,  and  especially 

ytBB  this  improper  in  view  of  the  testimony  of  Mr.  Branch, 

its  president,  that  this  bank  did  not  do  so. 

-  *^After  a  careful  review  of  the  whole  charge  of  the  court 
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in  connection  with  the  request,  I  am  satisfied  that  the  law 
of  the  case  was  fairly  submitted  to  the  jury,  on  the  whole; 
and  after  going  through  with  care  the  mass  of  testimony,  I 
see  no  ground  for  setting  the  verdict  aside.  The  cases  cited 
to  show  that  interest  cannot  be  added  to  damages  are  those 
in  which  trover  was  brought  to  recover  cotton.  This  is  not 
that  case.  If  the  bank  got  no  title  to  the  bonds,  they  got 
none  to  the  coupons.  I  cannot  see  how  the  recovery  is  too 
large  if  the  jury  found  the  highest  value  proven  (which  they 
had  a  right  to  do)  of  the  bonds  with  interest. 

"It  is  therefore  ordered  and  adjudged  that  the  motion  for^ 
new  trial  be  overruled." 

To  this  judgment  the  defendant  excepted. 

Robert  Toombs  ;  J.  C.  C.  Black  ;  Babnes  &  Gumming,  f or* 

plaintiff  in  error. 

W.  T.  Gould;  J.  Ganahl;  J.  S.  &  W.  T.  Davidson^ 
IIooK  &  Wkbb,  for  defendants,  cited  on  notice.  Code,  §2200  ; 
34(;a.,29-i;  53  75.,  635;  56/J.,498;  57/i.,378;  54 /J., 
635;  13  Richardson  (S.  C),  291 ;  1  Peters,  299;  Collection 
Compendium,  379 ;  Morse  on  Banking,  108-116. 

Jackson,  Justice. 

1.  This  was  an  action  brought  to  recover  certain  bonds 
which  were  hypothecated  to  the  bank  by  John  D.  Butt,  to 
secure  certain  debts  which  he  owed  there  in  partnership 
with  others.  He  was  treasurer  of  the  Masonic  hall,  and  a 
director  of  the  bank  ;  the  bonds  belonged  to  the  hall,  and 
the  case  turned,  in  respect  to  the  controlling  question,  on 
the  point  whether  the  bank  had  notice  that  the  title  was  in 
the  Masonic  Hall,  and  not  in  Butt,  when  it  took  the  bonds 
from  him  as  collateral  security  for  his  debt.  If  it  did  not 
have  notice,  it  was  protected  ;  if  it  did  have  notice,  it  was  • 
not  protected,  and  the  true  owner  was  entitled  to  recover. 
On  this  point  the  testimony  was  conflicting ;  the  jury  passed 
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QpoD  it ;   the  presiding  judge  who  heard  the  witnesses  and 

tried  the  case,  overruled  the  motion  for  a  new  trial,  and  the 

sole  question  for  us  is,  did  he  abuf^  the  discretion  with 

w^liich  the  law  invests  him  ?    The  credibility  of  witnesses  is 

poouharly  matter  for  the  jury,  and,  in  review,. the  presiding 

J  ULd^  has  better  opportunities  of  passing  properly  upon 

ir  finding  than  the  appellate  court.     His  is  the  discretion 

^lich  the  statute  places  the  decision  of  the  rights  of  the 

|>«i>r-t:y  for  a  new  hearing,  and  only  when  it  is  abused,  as 

'"■"^p^^tedly  ruled  by  this  court,  ought  the  appellate  court  to 

11^  t;^rfere.     The  cases  are  too  numerous  on  this  point  to  cite 

e  cannot  say  that  the  discretion  of  the  judge  has  been 
bused  in  the  present  case  as  to  require  us  to  set  aside  the 
ict  and  order  a  new  trial,  over  his  head  and  in  the  teeth 
o^   liis  judgment.     Whether  this  court,  had  it  been  in  the 
jvax-y-box,  would  have  found  the  verdict,  or,  had  it  been  on 
t^^   circuit  bench,  would  have  sustained  it,  is  not  the  ques- 
tion ;   but  the  question  is,  did  the  judge  who  tried  the  case 
i^V>Ti8e  the  discretion  the  law  confides  to  him  in  sustaining 
iH^  verdict  when  the  credibility  of  witnesses  and  conflict  of 
i^Btimony  had  to  be  passed  upon  by  the  jury  ?    So  consid- 
^^^ng  the  question  made  before  us,  we  do  not  feel  at  liberty 
to  interfere  on  the  ground  in  the  motion,  that  the  verdict  is 
^^idedly  against  the  weight  of  the  evidence.  • 

3.  It  is  objected    that   the   verdict   is  excessive.     This 

^^JQction  seems  to  be  based  on  the  idea  that  the  jury  esti- 

tnated  the  damage  of  the  plaintiffs  to  be  the  value  of  the 

bonds  and  of    the  mature  coupons  at   the  time  of  the 

demand,  with  interest  on  such  aggregate  value  from  the 

demand.    We  are  unable  to  see  the  error  of  this  estimate. 

The  Masonic  Hall,  when  the  bonds  and  coupons  which  had 

matured  were  converted,  was  certainly  damaged  that  much. 

Indeed,  it  was  held  in  35  (?a.,  40,  that  interest  on  annual 

liire  of  property  was  recoverable  as  part  of  the  damage  to 

the  true  owner  of  the  property  wrongfully  converted ;  and 
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in  57  Oa.,  418,  it  wan  held,  that  on  stock  wrongfully  con- 
retted,  not  only  dividends,  but  interest  on  the  dividends, 
were  recoverable  as  damage  to  the  owner.  Under  these 
deoiaions,  the  recovery  in  the  case  at  bar  might  have  been 
larger. 

3.  It  is  again  objected,  that  the  conrt  charged  to  the  effect 
that,  thoQgh  the  bank,  when  it  first  took  these  bonds  from 
Bntt,  may  not  have  had  notice,  yet  if  the  debt  for  which 
tltey  first  were  hypothecated  was  paid,  and  they  were  hypoth- 
ecated for  another  debt  of  other  firms,  of  which  Butt  became  a 
member,  and  the  bank  got  notice  before  the  second  hypoth- 
ecation, then  its  title  would  not  be  good.  We  do  not  see 
tjie  error  of  this  charge.  There  was  evidence  going  to  show 
that  Butt  changed  his  firm  relations — was  at  one  time  a 
member  of  one  and  then  of  a  different  firm,  by  adding  or 
subtracting  a  partner — during  the  time  that  the  bonds  were 
in  the  bank,  and  that  the  coupons  were  collected  by  him  and 
credited  on  tlie  bank  books  to  the  Masonic  H^l — he  being 
allowed  to  take  out  the  bonds  for  that  purpose.  Such  being 
the  evidence,  it  may  be  that  notice  was  conveyed  to  the 
bank  between  these  changes  of  firms,  and  the  making  of 
new  notes  with  new  parties,  and  not  the  renewal  of  old 
ones;  or  that  their  own  books  showed  cirenmstances  whieh 
amounted  to  constructive  notice  of  the  title  of  the  Masonic 
Hall,  after  such  novation. 
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as  laid  down  by  the  court,  and  the  onus  upon  the  respective 
parties,  is  substantially  that  given  by  this  court  in  the  case 
of  Mathews  vs.  Poyihress^  4  Ga.^  287.  The  sumniing  up 
of  the  principles  extracted  from  tlie  authorities  after  a  care- 
ful and  elaborate  review  of  them  by  Judge  Nisbet,  is  to  be 
^onnd  in  the  report  of  that  case  on  the  305th  page  of  4:th» 
"^«.,and  is  as  follows: 

**  He  who  buys  a  promissory  note,  bill  of  exchange,  or  any 
other  security  negotiable  by  delivery,  before  it  is  due,  ac- 
9*iir€8  a  title  to   such  security  and  a  property  in  it  by 
^^**tiieof  his  possession. 

*^  ^nt  if  such  security  bo  proven  to  have  been  lost  or 
^tol^n^Qrin  any  other  way  appropriated  in  fraud  of  the 
''^S'Hts  of  the  owner,  then  such  purchaser  docs  not  acquire  a 
^^tl^  ^  it  until  he  proves  that  he  took  it  hona  fide  and  for 

*'  ^nd  in  that  event — that  is,  when  the  purchaser  has 

P^'O'V'cn  that  he  took  the  security  hoiia  fide  and  for  value — 

^^^  title  may  be  defeated  by  proof  on  the  part  of  the  de- 

f^ncJant  in  the  action,  where  suit  is  brought  upon  the  note 

o^  t>ill,  or  of  the  plaintiff,  when  the  suit  is  brought  for  the 

0Ote  or  bill,  that  he  took  it  malafideP 

Tlie  law  Jaid  down  by  Judge  Pottle  in  this  case,  in  his 
cuarge  to  the  jury,  does  not  vary  materially  from  this  sum- 
mary. 

5-  The  instructions  in  regard  to  the  imputation  of  per- 

]^7,  and  the  impeachment  of  witnesses,  etc.,  etc.,  as  ex- 

pUiued  by  the  court  in  overruling  the  motion  for  a  new 

trial,  are  law  as  far  as  they  go,  and  if  the  defendant  desired 

farther  instructions  as  to  modes  of  impeachment,  it  was  its 

doty  to  ask  for  them. 

6.  Error  is  also  assigned  upon  the  charge  that  the  holder 
of  the  collaterals  could  retain  them  only  so  long  as  his  debt 
WIS  unpaid.  This  objection  seems  based  on  the  ground 
that  there  was  no  evidence  to  support  the  charge.  It  seems, 

Jiowcver,  that  there  was  a.  long  account  between  the  bank 
19 
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and  Bntt,  rnnning  through  several  years,  embracing  many 
notes,  some  paid  and  others  renewed ;  that  t)ie  firm  of  which 
Butt  was  a  member  changed  partners  once  or  twice  ;  that 
the  new  as  well  as  tlie  old  firm  borrowed  money  throngh 
Butt  from  this  bank;  that  Butt  took  out  the  bonds  from 
time  to  time  and  collected  the  coupons  and  deposited  them 
to  the  credit  of  the  true  owner  of  the  bonds  on  the  books  of 
the  bank,  tending  to  shownotice,  and  thus  that  there  wan  evi- 
dence from  which  the  jnry  might  conclndethat  though  the 
original  hypothecation  gave  title  to  secure  tlie  first  debt,  yet, 
when  that  was  paid,  circumstances  charged  the  bank  with 
notice,  and  it  could  not  longer  retain  the  bonds  to  secure 
other  debts  after  notice.  At  all  events,  there  is  evidence 
on  which  the  charge  may  rest;  and  of  the  principle  of  law 
announced  there  can  be  no  doubt. 

7.  On  a  careful  review  of  the  case,  we  are  unable  to  see 
any  material  error  of  law  requiring  us  to  send  it  back  for  m. 
new  trial ;  and  on  the  main  issue,  the  weight  of  the  evidence 
and  the  credibility  of  the  witnesses,  the  jury  and  the  pre- 
siding judge  have  passed  more  satisfactorily  than  we  can  do 
from  the  light  of  this  record,  unaided  by  the  appearance 
and  manner  of  the  witnesses,  and  knowledge  of  character 
gathered  from  the  vicinage.  We  consider,  therefore,  that 
the  law  gives  us  no  power  in  such  a  case  to  interfere,  and 
that  we  have  no  alternative  but  to  hold  that  the  discretion 
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made  pending  the  trial.    If  plaintiff  was  dissatisfied  with  such  ml* 
ings,  exceptions  ji^n^nte  Ute  should  have  heen  filed. 

I^ractice  in  the  Supreme  Court.     February  Term,  1879. 

Heported  in  the  decision. 

^,  T.  Gould  ;  Hook  &  Wkbb  ;  J.  Ganahl  ;  J.  S.  &  W. 
•*  -   Davtoson,  for  plaintiffs  in  error. 

^BoBBBT  Toombs  ;  J.  C.  C.  Black  ;  Barnes  &  CuMBnNG, 
defendant. 


-A^NEA,  Chief  Justice. 

The  plaintiffs  brought  its  action  of  trover  against  the  de- 
dant  to  recover  certain  described  negotiable  coupon 
*^^oi:tds,  and  on  the  trial  thereof  there  was  a  verdict  for  the 
pl^-intiffs-  The  defendant  made  a  motion  for  a  new  trial  on 
grounds,  which  was  overruled,  and  the  defendant 
oepted. 

Tlie  plaintiffs  filed  a  separate  and  distinct  bill  of  excep- 
^^ons,  alleging  error  in  the  ruling  of  the  court  on  several 
grounds  pending  the  trial,  after  the  judgment  of  the  court 
Viad  been  rendered  in  their  favor  overruling  the  defendant's 
ttiotion  for  a  new  trial.     There  were  no  exceptions  filed  by 
the  plaintiffs  to  the  rulings  of  the  court  pendente  Ute  as  pro- 
vided by  the  4250th  section  of  the  Code.     After  the  main 
<i^8e  had  been  argued  here  which  had  been  brought  up  on 
defendant's  bill  of  exceptions,  the  case  of  the  plaintiffs  was 
^Ued  on  the  docket,  when  a  motion  was  made  to  dismiss  it 
on  the  ground  that  it  did  not  appear  in  the  record  before 
the  court,  that  any  judgment  had  been  rendered  against  the 
plaintiffs  in  the  court  below  which  this  court  could  review  so 
•    afi  to  affirm  or  reverse  the  same.     Since  the  adoption  of  the 
Code,  either  party,  at  any  stage  of  the  cause,  may  file  his 
exceptions  to  any  decision,  sentence  or  decree  of  the  supe- 
rior court,  and  have  the  same  certified  and  allowed  and  en- 
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tered  of  record  in  the  cause ;  and  should  tho  case  at  its  final 
termination  be  carried  by  writ  of  error  to  the  supreme  court 
by  either  party,  error  may  be  assigned  upon  such  bill  of 
exceptions,  etc.  The  plaintiffs  not  having  filed  their  bill  of 
exceptions  to  the  rulings  of  the  court  pendente  lite  and 
entered  the  same  of  record,  ae  provided  by  the  4350th  sec- 
tion of  the  Code,  the  writ  of  error  is  diBinissed. 


BoswoRTn  vs.  Clark. 

1 .  In  a  claim  cose,  if  a  olnimnnl  except  to  tho  sufficiency  of  the  execu- 
tion, the  proper  motion  on  his  part  is  to  dismiss  the  levy,  or  object 
to  tbe  execution  as  illegal  evidence  Id  his  case;  and  not  a  motioD  lo 
quash  Ihe  execution.  The  claiinunfa  only  concern  thercnith  is, 
that  auch  execution  shall  not  be  used  against  tbe  property  claimed. 

2.  Where  the  plaintiff  made  a  prima  /aeie  case  to  the  court  for  the  In- 
troduction of  the  contents  of  a  deed  said  to  be  tost,  by  notice  to  the 
claimant  to  produce  the  same,  and  by  aubpuna  dvee*  tefum  to  the 
defendant  in  execution,  such  efforts  to  produce  the  paper  ar^  suffi- 
cient to  uphold  tbe  legal  discretion  of  the  court  on  the  [questions  of 
diligence  and  the  admission  of  the  evidence;  and  if  the  claimant 
offer  to  introduce  other  deeds  from  defendant  in  execution,  and  his 
grantee,  with  a  view  to  show  want  of  diligence  In  the  plaintiff  {a 
not  isauing  subpienaa  dueei  tecvm  for  them,  such  deeds  will  not  be  re- 
stricted to  the  mere  question  of  diligence,  but  will  be  competent 
evidence  in  the  entire  case,  the  trial  being  by  consent  before  the 
judge  alone  without  the  intervention  of  a  jury, 

plaintiff  ii 
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land  as  belonging  to  the  principal.     Bosworth  claimed. 
The  case  was  submitted  to  the  court  without  a  jury,  by  agree- 
ment.    On  the  trial,  claimant's  counsel  moved  to  quash  the 
Ji,  fa,  on  various  grounds.     The  motion  was  overruled. 
Plaintiff's  counsel  put  in  evidence  a  deed  from  Jones  et  al.  to 
A.  F.  Hurt ;  he  then  exhibited  a  subpoena  dtuiea  tecum  served 
on  J.  T.  Lewis,  calling  on  him  to  produce  a  deed  from  A. 
F.  Hurt  to  said  Lewis  for  the  premises,  and  the  affidavit  of 
Lewis  that  he  was  not  in  possession  of  the  deed,  and  thought 
it  was  lost.     Claimant's  counsel  objected  to  this  showing, 
because  Lewis  was  a  party,  and  not  subject  to  the  subpoena ; 
the  objection  was  overruled.     Plaintiff's  counsel  exhibited 
a  notice  to  produce  this  deed,  served  on  claimant,  and  then 
offered   secondary  evidence  of  its  contents*      Claimant's 
counsel  objected  on  the  ground  that  proper  diligence  to 
procure  the  deed  had  not  been  used.     In  support  of  this 
idea  he  offered  two  deeds  subsequent  to  the  deed  sought, 
one  from  Lewis  to  Bosworth,  and  one  from  Bosworth  to 
Wallace.     The  court  refused  to  consider  them  on  the  ques- 
trion  of  diligence  alone,  and  hold  if  they  were  introduced  for 
one  purpose  they  could  be  used  for  all  purposes,  and  the  onus 
^would  be  shifted.     The  court  overruled  the  objection  to 
*fclie  secondary  evidence,  and  admitted  it.     Possession  in 
lEurt  for  more  than  seven  years  before  sale  to  Lewis  was 
eliown.     Claimant  introduced  no  evidence.     The  court  held 
-^he  property  subject,  and  claimant  excepted. 

The  third  division  of  the  opinion  reports  itself. 

T.  P.  Wrstmobbland,  for  plaintiff  in  error. 

John  Collier,  for  defendant,  cited  on  secondary  evidence, 
Oode,  §§3508,  3509.  On  motion  to  dismiss,  7  Oa.,  258 ; 
«9  /&.,  781;  6 /J.,  410;  37  75.,  12;  Code,  §3939. 

^AcKSON,  Justice. 

1.  It  is  not  necessary  to  consider  the  various  objections  to 
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the  eXecatioQ  in  the  view  we  take  of  the  claimant's  motion. 
Her  motion  was  to  qnasb  the  fi.  fa.  The  motion  shonld 
have  been  to  exclude  it  as  evidence  when  it  was  tendered 
as  BQch,  or  to  dismiaa  the  levy.  In  a  claim  caae,  the  only 
concern  that  the  claimant  has  with  tlte  execution  is  to  see 
that  it  does  not  touch  liis  property ;  that  it  does  not  proceed 
illegally  against  it.  Defendant  in  execntion  is  not  a  party, 
and  he  might  be  willing  for  the  fi.  fa.  to  stand  against  him, 
or  to  be  amended,  or  an  alias  to  issue  at  once.  He  could 
move  to  quash  on  any  legal  ground,  but  not  the  claimant. 
His  motion  ought  to  be  to  withhold  the  fi.  fa.,  or  reject  it 
as  evidence,  or  to  diamieB  the  levy.  The  court  was  riglit  to 
refuse  the  motion  to  quash  the  fi.  fa.  at  the  instance  of  the 
claimant. 

2.  Nor  do  we  think  that  the  court  erred  in  permitting  the 
plaintiff  in  execution  to  prove  the  contents  of  the  deed. 
The  prima  facie  case  of  its  loss  was  made  out  when  he 
showed  that  he  had  notified  the  claimant  to  produce  it,  and 
had  served  the  defendant  in  execution  with  a  eabptena  ducts 
tecum  to  have  it  in  court.  This  showed  diligence  on  his  . 
part  to  get  the  deed,  and  wo  will  not  control  the  judge's 
discretion  in  pronouncing  it  sufficient  to  admit  the  contents 
of  the  paper. 

When  the  claimant  made  a  counter  showing,  or  attempted 
to  do  so,  by  producing  other  deeds  which  showed  that  the 
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coming  up  in  the  record  only  as  part  thereof.     We  think 

tbattheexecntiou  is  evidence,  and  must  be  put  in  evidence, 

and  such  has  ever  been  the  practice  so  far  as  I  remember ; 

bat  still  it  is  also  a  paper  which  the  sheriff  must  return  to 

court  with  the  aflBdavit  and  claim  bond  (Code,  §3736) ;  and 

therefore  it  may  well  be  considered  a  part  of  the  record  in 

the  case,  and  may  come  up  to  this  court  as  part  of  the  record, 

and  need  not  also  appear  in  the  bill  of  exceptions,  although 

no  motion  was  made  for  a  new  trial,  but  the  case  comes  up 

solely  on  exceptions.     We  decline  to  dismiss  this  bill  of 

exceptions  for  this  reason,  but  we  affirm  the  judgment  for 

the  reasons  previously  stated. 

•Judgment  affirmed. 


Edge  vs.  Edge. 

"^here  an  administrator  and  a  third  party  together  bought  land  of  the 
estate  at  the  administrator's  sale,  and  the  former  settled  with  the 
distributees  therefor,  a  suit  for  the  part  due  by  the  other  purchaser 
should  be  brought  within  the  usual  statute  of  limitations.  It  began 
to  run  in  his  favor  from  the  date  of  the  sale.  Ratification  b}'  the 
distributees  was  not  necessary  as  to  him. 

Statute  of  limitations.  Administrators  and  executors. 
Before  Judge  Crisp.  Schley  Superior  Court.  October 
Term,  1878. 

^^ported  in  the  decision. 

^-  1^.  HoLLis ;  J.  N.  Hudson  ;    J.  A.  Ansley,  for  plain- 
tiff in  error,  cited  Code,  §3132  ;  12  Ga.,  594. 

^^Brry  &  Son  ;  J.  N.  Hudson,  for  defendant  in  error. 

"Wa^Kir,  Chief  Justice. 

T^e  plaintiff  sued  the  defendant  for  contribution,  and 
iDeg^  in  his  declaration  that  he  was  duly  appointed  admin- 
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istrator  on  the  estate  of  Martin  J.  Reed,  deceased,  and  ae 
such  administrator,  in  the  year  1860,  he  sold  at  administni- 
tor's  sale  a  lot  of  land  belonging  to  hie  intestate's  estate, 
which  wafl  purchased  by  him  and  the  defendant  for  the 
sum  of  $1,405.00  ;  that  his  intestate  left  his  widow  and  his 
son,  John  C,  Reed,  as  his  only  heirs  at  law,  both  of  whom 
have  ratified  said  sale  since  the  son  became  of  age  in  1876, 
since  which  time  the  plaintiff  alleges  that  he  has  paid  said 
John  C.  Reed  hie  dietributive  share  of  said  land,  the  widow 
having  been  previously  settled  with  for  her  share.  The  de- 
fendant demnrred  to  the  plaintiff's  declaration  on  the  ground 
that  it  appeared  on  the  face  thereof  that  his  demand  was 
barred  by  the  etatnte  of  limitations.  The  conrt  sustained 
the  demurrer  and  the  plaintiff  excepted. 

There  was  no  error  in  sustaining  the  defendant's  demur- 
rer to  the  plaintiff's  declaration.  The  defendant  bought 
one-half  of  the  lot  uf  land  at  the  plaintiff's  administrator's 
sale  in  1860.  The  plaintiff  could  then  have  sued  the  de- 
fendant for  one-half  of  the  purchase  money  for  which  the 
land  sold.  It  was  no  concern  of  the  defendant  whether  the. 
heirs  ratified  tlie  sale  of  the  land  or  not,  as  he  was  not  the  ad- 
ministrator on  Reed's  cetatc.  The  defendant  owed  the  admin- 
istrator one-half  of  the  purchase  money  for  which  the  land 
sold,  and  he  could  have  aned  him  for  it  at  any  time  after  the 
sale  in  1860. 
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in  order  to  have  the  suspicion  judicially  verified,  and  the  same  duty 
is  devolved  upon  the  station-house  keeper  who  receives  the  prisoner. 
AUUr,  if  the  arrest  be  for  violation  of  city  ordinances. 

3.  Whether  the  detention  be  for  an  unreasonable  time  is  a  question  for 
the  jury  under  all  the  facts  and  circumstances  of  the  case. 

4.  If  the  person  arrested  is  at  the  time  of  such  arrest  an  escaped  convict, 
he  cannot  recover  at  all  in  an  action  for  such  arrest  and  false  impris- 
onment, unless  the  detention  was  protracted  unnecessarily  and  with- 
out reason  ;  but  the  officer  arrests  and  detains  him  at  his  peril,  and 
he  must  show  by  competent  proof  that  the  prisoner  is  an  escaped 
convict. 

5.  The  mere  oral  evidence  of  the  officer  that  he  ascertained  that  the 
prisoner  was  an  escaped  convict  is  insufficient  proof  thereof ;  the 
record  of  his  conviction  and  sentence  is  the  higher  and  better  evi- 
dence. 

6.  Where  the  last  day  for  serving  a  bill  of  exceptions  falls  on  Sunday, 
service  on  the  following  Monday  is  sufficient.    (R.) 

Municipal  corporations.  Officere.  Damages.  Evidence. 
^Practice  in  the  Supreme  Court.  Before  Judge  Hillyer. 
IFulton  Superior  Court.    April  Term,  1878. 

Harris  brought  case  for  false  imprisonment  against  the 
Oity  of  Atlanta,  one  of  its  policemen,  and  its  two  guard- 
liouse  keepers.  On  the  trial,  the  evidence  for  plaintiff  was, 
in  brief,  as  follows : 

1.  Plaintiff,  by  interrogatories :  On  June  30, 1877,  he  was 
in  the  city  of  Atlanta ;  came  from  his  home  some  miles  out 
to  collect  some  money  due  him.  While  standing  on  the 
sidewalk  two  policemen  approached  and  asked  his  name. 
He  said  "  Wesley  Harris/'  They  did  not  believe  it.  He 
insisted  that  it  was.  They  said  that  they  suspected  him 
and  "  would  put  him  up  a  while  and  see."  They  took  him 
to  the  city  station-house — Goodson  (one  of  defendants)  in 
charge  6f  him.  He  was  put  into  the  station-house  and 
kept  there  by  its  keepers.  He  remained  there  for  four 
days.  Once  they  took  him  out,  made  him  let  down  his 
breeches,  examined  him,  and  then  put  him  back.  On  July 
4th,  Goodson  took  him  to  a  convict  camp  on  the  outskirts  of 
the  city.    He  asked  the  boss  if  he  knew  the  prisoner.     The 
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boss  said,  no.  After  some  parle;  a  person  was  fonnd  who 
identified  him  ae  Harris.  Plaintiff's  attomejs  came  up  with 
a  habeas  corpus.  After  some  talking  plaintiff  was  liber- 
ated. Actnal  damages  from  loss  of  time,  etc.,  shown, 
amounting  to  some  $12.00,  besides  general  damages.  The 
persons  who  thus  imprisoned  him,  without  canse,  were  city 
policeman  Gioodson  and  the  city  station-house  keepers.  Cook 
and  Mehaffey.  The  place  of  coniinement  was  the  citv 
station-bonse.     No  other  reason  for  arrest  than  suspicion. 

2.  Thomas.  Am  chief  of  Atlanta  police ;  was  so  at 
the  date  of  arrest,  etc.  Goodson  was,  and  still  is,  a  city 
policeman  in  the  employment  and  pay  of  the  city,  juet 
as  he  was  tlien.  Cook  and  Mehaffey  were,  and  still  are, 
keepers  of  the  city  station-house,  in  t)te  employment  and 
pay  of  the  city.  This  station-house  is  one  occupied  by  the 
City  of  Atlanta  for  various  municipal  purposes.  It  con- 
tains cells  for  offenders  against  the  city,  a  recorder's  court- 
room, general  police  room,  offices,  etc.  The  duty  of  the 
station-house  keepers  is,  and  was,  to  stay  at  this  bouse,  look 
after  it  generally,  keep  a  book  of  records  of  the  police,  and 
do  other  minor  duties.  Tliey  do  not  go  out  on  patrol  duty, 
make  arrests,  or  other  things  done  by  tiie  general  police 
force.  They  and  the  station-house  are  entirely  for  the  con- 
venience of  the  city.  They  are  under  the  control  of  the 
city,  not  of  the  state.     Police  book  of  records  and  chiefs 
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f  laintiff  closed.  The  court  granted  a  non  suit  as  to  the 
cftj;^.  Plaintiff  excepted.  Evidence  for  other  defendants 
w-as,  in  brief,  as  follows : 

1 .  Goodson.  I  made  the  arrest.  It  was  on  suspicion, 
as  shown  by  tlie  police  book-suspicion  that  he  was  an 
esc^^ped  convict.  I  used  to  be  at  a  convict  camp.  Piain- 
tiflF  was  then  there.  I  left  for  a  while.  When  1  went 
plaintiff  was  not  there,  I  heard  he  had  escaped, 
lenlmethim  in  Atlanta  I  arrested  him.  After  keep- 
^^^^^r  him  several  days,  I  failed  to  Identify  him  sufficiently  as  a 
vrict  and  let  him  go.  Have  since  determined  he  was  a 
^ct.  Have  re-arrested  hira  and  turned  him  over  to  the 
P^*^i^cipal  keeper  of  the  penitentiary.  Do  not  know  where 
i^^  xenow.  He  was  not  carried  before  any  magistrate,  or 
.1  had. 

•    Cook.      Was  station-house    keeper    with    Mehaffey. 

off  duty  when  arrest   was  made.     Returned,  found 

there,  and  kept  him  with  other  prisoners  until  let 


ler  the  charge  of  court,  the  jury  found  for  defendants, 
'^^a.intiff  excepted. 

le  following  rulings,  among   others,  are  assigned  as  er- 


1-     Because  the  court  granted  the  non-suit  as  to  the  city. 

2.    Because  the  court  refused  to  charge  the  following  re- 

q^iest :    ^'  If  plaintiff  was  arrested  for  an  escape,  it  was  the 

d^ty  of  the  person  or  persons  arresting  and  detaining  him 

i^UBe  reasonable  diligence  to  carry  him  before  a  court  of 

competent  jurisdiction  for  trial  or  commitment.'' 

Inatead  of  this,  the  court  charged  as  follows  :  *'  It  was 
t)ot  necessary  to  carry  plaintiff  before  any  magistrate  or 
court;  if  he  wa«  a  convict  escaped,  they  had  already  pro- 
nounced upon  him." 

3.  Because  the  court  charged  as  follows :  ^'  If  plaintiff 
iras  an  escaped  convict  and  the  police  arrested  him,  it  would 
be  Mid  in  law  that  they  did  no  more  than  their  duty,  and 
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they  woald  not  be  liable.  *  *  »  If  there  was  probable 
cause  for  arrest,  no  dainagsB  could  be  recovered  except  ac- 
tual damages.  «  *  *  Xf  the  ofScera  ia  ^ood  faith  arrested 
and  imprisoned  plaintiff,  ae  an  escaped  convict,  and  they 
had  reasonable  cause  for  such  an  arrest,  they  would  not  be 
liable." 

4.  Because  the  court  allowed  defendant  Goodson,  over 
plaintiff's  objections,  to  testify  as  follows  :  "  The  suspicion 
was  that  he  was  an  escaped  convict.  *  *  *  i  heard  he 
had  escaped.  *  *  *  I  have  since  determined  that  he 
was  such  (a  convict),  and  have  re-arrested  him  and  turned 
liim  over  to  the  principal  keeper  of  the  penitentiary ;  I  do 
not  know  what  has  become  of  him." 

(The  court  added  a  note  to  the  bill  of  exceptions,  in  which 
he  stated  that  the  witness,  Goodson,  testified  that, when  he 
missed  the  plaintifE  from  the  penitentiary  convict  camp,  he 
was  informed  that  he  had  escaped,  and  that  it  was  on  this 
information  that  he  acted  in  making  the  arrest ;  and  that  it 
was  when  this  last  statement  came  out  that  the  court  rnled 
the  testimony  in.) 

When  this  case  was  called  in  the  supreme  coort,  the  court 
suggested  that  service  had  been  perfected  on  all  the  defend- 
ants in  error  except  one  within  the  time  prescribed  by  law. 
As  to  Goodson,  the  bill  of  exceptions  was  certified  Jaly  18, 
1878,  and  on  July  39th  the  sheriff  entered  service  npon  him. 
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54  6^a.,  468.  Ratification,  58  Ga.,  216;  19  Pick.,  515  et 
seq,  Oq  evidence,  32  Oa.y  557.  Trial  of  escape  necessary. 
Code,  §4484 ;  acts  1876,  p,  112 ;  Code,  §4725. 

W.  T.  Newman,  for  the  City  of  Atlanta,  cited :  On  non- 
suit, 2  Barb,,  107 ;  35  Barb.,  177 ;  1  Hill,  550 ;  1  Allen, 
101, 172 ;  9  La.,  462 ;  Dillon  on  Mnn.  Corp's,  §773 ;  54 
Ga.,  468    ;act8  1874,  p.  116. 

Jackson,  Justice. 

This  suit  was  brought  against  the  city  and  certain  keepers 
of  the  gnard-house  and  policemen  for  false  imprisonment 
and  unreasonable  compulsory  detention.  The  plaintiff  was 
non-suited  and  excepted. 

1.  The  non-suit  was  right  so  far  as  the  city  is  concerned,. 
Tinder  the  decision  in  Cook  vs.  the  City  of  Macouy  54  Oa,j 
468. 

2.  Was  the  judgment  right  as  respects  the  officers  who 

nade  the  arrest  and  detained  the  plaintiff  i    We  think  that 

t:he  true  rule  is,  where  arrest  is  made  on  suspicion  that  one 

lias  violated  a  law  of  the  state,  it  is  the  duty  of  the  officers, 

blether  policemen  or  station-hot  se  keepers,  to  take  J  the 

person  arrested  before  a  magistrate  and  have  the  suspicion 

judicially  verified  within  a  reasonable  time.     The  rule  may 

l)e  otherwise  in  case  of  mere  violations  of  city  ordinances. 

Indeed,  in  such  cases  the  practice,  we   believe,  is  to  take 

parties  to  the  recorder's  court  the  next  day,  and  such  is  the 

law — at  least  no  law  against  it  occurs  to  us.     But  as  this 

man  was  arrested  on  suspicion  of  having  escaped  from  the 

penitentiary,  and  thereby  having  committed  a  crime  against 

the  state,  he  ought  to  have  been  taken  before  some  officer 

aothorized  bylaw  to  commit  or  discharge  him  within  a  rea- 

Bonable  time ;  otherwise  he  might  be  detained  indefinitely 

at  the  will  or  caprice  of  the  police  or  of  the  station-house 

keeper. 

8.  In  this  case,  whether  or  not  he  was  unreasonably  de- 
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tained,  ia  a  qnestion  for  the  jury,  upon  which  we  ex] 
□o  opinion.  It  should  be  left  to  that  body  to  deterinii 
when  the  caec  is  aga!n  tried,  and  each  officer  should  be  < 
with  as  Ilia  conduct  individually  showed  any  illegal  ai 
or  any  unreasonable  detention  of  the  plaintiff. 

4.  If  it  turn  out  on  the  trial  that  the  plaintiff  wa 
escaped  convict  when  he  was  arrested,  then  his  arrest 
right,  and  the  only  recovery  which  he  could  make  woal 
for  detention  alone  ;  and  he  would  have  to  make  a  6t 
case,  and  show  that  he  was  unnecessarily  and  oppress: 
kept  in  custody,  and  not  bona  fide,  and  with  a  view  to 
the  truth  judicially  ascertained  within  a  reasonable  tini 

The  fact  that  the  plaintiff  when  arrested  was  a  coi 
and  had  escaped,  is  for  the  defendant  to  show,  and  it  mu 
shown  by  competent  proof. 

5.  Competent  proof  to  establish  the  guilt  of  the  | 
tiff  is  the  best  which  the  nature  of  the  case  admits, 
his  conviction  and  the  time  of  sentence,  the  best  evid 
is  tho  record  of  that  conviction  and  sentence  ;  of  his  e& 
parol  proof,  of  course,  is  admissible ;  but  the  mere  ora 
dcnce  of  the  officer  who  made  the  arrest  and  who  is  oi 
the  defendants,  that  he  afterwards  ascertained  that  pla: 
was  an  escaped  convict,  is  the  merest  hearsay,  and  is  not 
evidence  at  all,  unless  he  ascertained  it  from  plaintiff, « 

jrctcndcil. 
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nesses  that  he  had  left  previously  to  the  time  alleged  and  had  not 
returned,  would  not  probably  change  the  result,  and  therefore  does 
not  necessitate  a  new  trial. 

Criminal  law.     New  trial.     Before  Judge  Cbisp.     Sum 
ter  Superior  Court.     October  Term,  1878. 

Reported  in  the  decision. 

Simmons  &  Simmons,  for  plaintiff  in  error. 

C.  B.  Hudson,  solicitor  general,  by  B.  P.  Hollis,  for  the 
etate. 

Warneh,  Chief  Justice. 

The  defendant  was  indicted  for  the  offense  of  a  misde 
meanor,  and  charged  with  having  played  and  bet  at  a  game 
of  cards  in  violation  of  the  statute,  and  on  his  trial  therefor 
was  found  guilty.  A  motion  was  made  for  a  new  trial,  on 
the  ground  that  the  verdict  was  contrary  to  law  and  the 
evidence,  and  for  newly  discovered  evidence — which  was 
overruled,  and  the  defendant  excepted. 

The  only  ground  insisted  on  here  was  the  newly  discov- 
ered evidence.     Three  witnesses  swore  positively  that  they 
saw  the  defendant  playing  and  betting  at  cards  with  Eli 
Wells,  in  the  city  of  Americus,  in   February,  1877.     The 
newly  discovered  evidence  is  that  shown  by  the  affidavit  of 
Oliver  and  Wheeler,  that  Eli  Wells  left  Americus  before 
the  15th  of  January,  1877,  and  had  not  been  there  since. 
These  two  witnesses  must  be  understood  as  intending  to 
rriean  that  they  did  not  see  Eli  Wells  in  Americus  after  the 
l5th  of  January.     The  evidence  of  these  two  witnesses 
Would  not  probably  change  the  result,  if  a  new  trial  was 
had,  in  opposition  to  the  three  witnesses  who  swore  positively 
that  Wells  was  there  in  February,  1877,  and  played  and  bet 
at  cards  with  the  defendant.     Three  affirmative  witnesses 
ihonld,  and  most  probably  would,  outweigh  the  negative 
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jBtimoDy  of  the  newl;  discovered  witneeees.     Tin 
lO  error  in  overruling  tlie  defendant's  motion  for 
;rial. 
Let  the  judgment  of  the  court  below  be  aiBrmed. 


Itose  vs.  JOBDAM. 

1.  A  promise  niadc  after  tlischni^  in  bankruptcy  to  pay  a  de 
ble  in  bnokrupicy,  and  from  thu  linbillly  lo  pay  which  tbe  d 
was  discharged,  need  not  be  in  writinjr.  Such  promise  is  ^ 
consideration  tboreof  being  tlie  moral  obligation  to  pay  a  j 

S.  If  tbe  note  be  not  accurately  and  fully  set  out  in  the  dec 
yet  la  substantially  referred  to  Ihi-rcio,  such  inaiicuracy 
cured  by  amendment,  and  llie  action  should  not  be  dismiss 

Bankruptcy,     Promissory     notes.     Statute     of 
Contracts,     Before  Judge  Hood.    Terrell  Superior 
November  Term,  167S. 

Roes  brought  assumpsit  against  Jordan,  alleging 
latter  had  ma<]e  u  promissory  note  to  him  which 
and  unpaid  ;  that  defendant  had,  since  the  givinj 
note,  been  through  bankruptcy  and  been  dischai 
since  his  discharge,  he  liad  made  a  payment  on  tin 
f  the  balance,  which  he  had  failed 
rred  to  the  declaration  (1) 
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Jackson,  Justice. 

1.  The  single  question  is,  was  tlie  court  right  in  sustain- 
ing the  demurrer?     We  think  not.     We  know  of  no  law 
which  requires  the  promise  to  pay  a  debt  from   wliich  the 
bankrupt  had  been  discharged  to  be  in  writing.     The  moral 
obligation  to  pay  the  debt  is  a  sufficient  consideration  to 
support  the  new  promise ;  and  such  promise  being  made 
after  the  discharge  of  the  defendant  in  error  in  bankruptcy, 
he  is  bound  thereby  and  ought  to   pay  it.     The  demurrer 
admits  the  truth  of  the  facts  set  out  in  the  declaration  and 
amendments,  and  such  being  the  facts,  the  law  gives  a  right 
of  action  to  the  plaintiff  and  he  may  recover,  unless  some 
reason  other  than  appears  from  the  declaration  and  demur- 
rer be  given  by  defendant  in  bar  of  the  suit.      See  Bump 
on  Bankruptcy,  743 ;  44  Vermont,  518  ;  27  Ark.,  619. 

2.  If  the  note  be  not  described  with  sufficient  fullness,  the 
declaration  may  be  amended  so  as  to  set  it  out  in  full,  it 
being  substantially  referred  to  therein.  On  the  facts  set  out 
subatantially,  the  plaintiff  ought  to  be  allowed  to  go  to  the 
Jury,  amending  any  defect  of  pleading  under  the  broad  pro- 
vifiions  of  our  Code.     Code,  §3479. 

The  court,  therefore,  erred  in  dismissing  plaintiff's  declar- 
ation. 

Judgment  reversed. 


Johnson  vs.  The  State  of  Georgia. 

"^-^idence  that  a  defendant  on  trial  for  forgerj  lived  in  the  county  of 
^^^€  trial,  and  within  it  admitted  the  forgery,  is  sufBcient  proof  of 
^^nue  to  support  a  verdict  of  guilty,  there  being  no  evidence  that 
^-^fendant  had  ever  been  out  of  tlie  county. 

verdict  of  guilty  of  forgery,  under  §4451  of  the  Code,  could  be 
mnded  OQ  the  following  paper :  *'Mr.  Stokely,  you  can  let  Grlffln 
le,  you  can  give  him  of  his  own,  he  have  got  a  good  crop,  if  you 
20 
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choose  you  gave  him  account  of  his  own  charge.  Your  G.  W. 
Turner."  Atlhough  Ihe  iadiclment  calleil  this  an  "  order  in  writing,'' 
yet  ft  conviction  might  be  had  under  that  section,  and  not  ^4418. 

Crimitiul  law.  Venue.  Before  Jud^e  Pottlf.  Ogle- 
thorpe Snperior  Court.     October  Term,  1878, 

The  only  evidence  as  to  venue  was  that  defendant  lived 
with  Tni-ner  in  Oglethorpe  county,  that  on  the  road  between 
two  points  in  that  county  he  admitted  the  forgery,  and  that 
"  he  said  lie  wrote  it  going  on  to  the  depot."  [Whether  the 
saying  or  the  writing  is  located  '  on  the  road  to  the  depot," 
IB  doubtful.]    For  the  other  facte,  see  the  decision. 

W.  G.  JoHNBOK ;  Pope  Barrow,  for  plaintiff  in  error, 
cited  as  follows:  Oil  venue,  2  Bish.  Or.  Proc.  (2d  ed-> 
§§475-478  ;  5  Pick.,  259.  On  nature  of  paper.  Code.  §§444a 
4459  ;  1  Bish.  Cr.  L.  (4th  ed.),  g§342,  343,  347  ;  51  6a.,  53& 
2Bish.  Cr.  L.  (4  ed.),  §g495,  503,  504,  506,  511-513  ;  1 1^ 
§1008  ;  8  Barb.,  5C0  ;  37  Tex.,  591. 

Sbaborn  Rkese,  solicitor  genei-al,  for  the  state,  cited  (c2 
venue)  2  Bish.  Cr.  Proc,  428  et  seq.  On  nature  of  pap^ 
56  Qa.,  171 ;  2  fiish.  Cr.  L.  (3  ed.),  499  et  seq.;  1  Ih.,  100=- 
30  (?a.,  129. 


Wahneh.  Cliic-f  Jiii^ti 
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the  jury,  under  the  charge  of  the  court,  found  the  defend- 
ant guilty  on  the  first  count  iu  the  indictment.  A  motion 
was  made  for  a  new  trial  on  tlie  several  grounds  therein 
stated,  which  was  overruled,  and  the  defendant  excepted. 

1.    It  appears  from  the  evidence  in  the  record  that  the  de- 
fendant lived  with  Turner  in  this  county  (the  case  was  being 
tried  in  Oglethorpe  county),  and  that  he  told  Turner  in  the 
Toad  to  Lexington  that  he  wrote  it,  Lexington  being  the 
county-site  of  Oglethorpe  county  as  declared  by  the  laws  of 
the  state.     We  think  there  is  sufficient  evidence  in  the  rec- 
ord to  authorize  the  jury  to  find  that  the  writing  and  sign- 
^^R  of  the  paper  set  forth  in  the  indictment  was  done  by 
^he  defendant  in  Oglethorpe  county,  the  evidence  being 
^^t  he  lived  in  that  county,  and  there  being  no  proof  that 
*^^  Was  ever  in  any  other  county. 

8.  The  paper  act  forth  in  the  indictment  is  called  an  "  order 

^'^  'Writing,"  but  it  is  not  such  an  order  in  writing  for  money, 

^^  ^oods,  or  other  things  of  value,  as  istjontemplatedinsec- 

^<^n  4442  of  the  Code.     The  defendant  is  indicted  under  the 

^^Slst  section  for  forging  "  any  other  instrument  not  herein 

P'^Vided  for,  with  intent  to  defraud  any  person,"  and  the 

^^trument  is  fully  described  and  set  forth  in  the  indict- 

^^nt.    The  fact  that  it  is  called  an  order  in  writing,  does 

^^t  make  it  so,  or  change  its  legal  efiEect.     What  then   is 

*^^  character  of  the  paper  alleged  to  have  been  forged  by  the 

^^fendant  ?     In  our  judgment,  it  is  an  assertion  or  recom- 

*^^<indation  that  the  defendant  is  entitled  to  be  credited  in  the 

^^y  of  trade  with  Stokely  for  a  reasonablejamount  in  view 

^^  the  crop  he  was  making.     Stokely  did   let   him    have 

&>od8  on  a  credit  to  the  amount  of  between  $12.00  and 

▼17.00,  and  would  not  have  let  cicfendant  have  the  goods  if 

Turner's  name  had  not  been  on  the  paper,  and  the  question 

^(Jould  Turner  have  been  made  liable  to  Stokely  for  the 

^lueof  the  goods  sold  by  him  to  the  defendant  on  the  faith 

^  that  paper  if  it   had  been  signed  by  Turner,  and  the 

ivpttentatione  made  in  it  had  been  untrue  ?    We  think  that 

kieonld,  aeeording  to  the  ruling  of  this  court  in  Glover  vs 
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fwnsend  et  al,^  30  Oa,^  90,  and  that  being  so,  the  defend 
It   was  properly  convicted  under  the  provisions  of  th 
151st  section  of  the  Code. 
Let  the  judgment  of  the  court  below  be  affirmed. 


HoRTON  V8,  Summers  &  Middlebrooks. 

1.  Where,  under  section  8541  of  the  Code,  the  garnishment  is  dissolved 
1)y  ti  chiimaut's  giving  bond  and  security  in  terms  of  said  sectioo, 
and  churning  a  certain  fund  which  arose  from  the  sale  of  land  and 
is  in  the  hands  of  the  garni$&hee,  and  where  the  claim  rests  upon  the 
ground  that  the  land  was  not  the  property  of  defendant  in^.  fa ,  but 
of  tlie  chiimant  as  the  homestead  of  himself  and  family,  and  there- 
fore the  money  arising  from  the  sale  of  the  land  and  in  the  garni- 
shee's liands  is  not  the  money  of  defendant  in  execution,  but  the 
money  of  chiimant  as  head  of  the  family  : 

Held,  that  a  claim  affidavit  by  the  claimant  in  which  he  sets  out  that 
he  is  the  head  of  a  family,  and  that  the  money  is  not  the  money  of 
defendant  in/./r/.,  but  is  money  ari>«ing  from  the  sale  ot  land  which 
had  been  set  apart  as  a  homestead  of  the  family  of  claimant  and 
is  not  subject  to  the  individual  debts  of  said  claimant,  is  sufficient 
without  further  allegation  cither  of  the  character  or  names  of  the 
members  of  the  family  —the  homestead  having  been  set  apart  in 
tbe  land  to  the  claimant  as  the  head  of  his  family. 

2  The  homestead  papers  should  have  been  admitted  in  evidence  to 
the  jury,  the  same  having  been  granted  by  the  ordinary  in  the  year 
1868,  and  under  the  constitution  and  act  then  of  force  and  referred 
to  therein. 

Chiiin.     Homestead.     Evidence.     Before   Judge    Hall. 
Newton  Superior  Court.     September  Term,  1878. 

In  addition  to  the  report  contained  in  the  opinion  it  i9 

only  necessary  to  add  tlie  following  : 

The  claim  affidavit  of  Ilorton  was  as  follows  : 

"(tEORCtIa,  Newton  County  : — 

"Before  me,  in  person  came  Turner  Horton,  who  is  the  head  of 
family,  who,  on  oath,  says  that  a  certain  sum  of  money  which 
now  held  up  in  the  hands  of  J.  J.  Stephenson,  or  the  sheriff  of  N 
ton  county,  by  summons  of  garnishment  issued  to  said  parties  at 
instance  of  bummers  ^  Middlebrook  in  a  suit  against  Turner  Hor 
in  Newton  superior  court,  is  not  the  money  of  Turner  Horton,  \ 
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money  arising  from  the  sale  of  land  which  liad  been  set  apart  as  a 
Jbiomestead  for  the  family  of  said  Horton,  and  not  subject  to  the  indi- 
vidual debts  of  said  Horton." 

The  application  for  liomestead  set  out  that  Horton  was 
the  head  of  a  family;  that  he  was  seized  and  possessed  of 
oertain  described  property,  and  desired  a  homestead  in  the 
same;  but  did  not  state  of  whom  his  family  consisted. 

E.  F.  Edwards,  for  plaintiff  in  error,  cited  Const.  186S, 
a.rt.  7 ;  59  Ga.,  235 ;  41  lb.,  196 ;  59  lb.,  817. 

No  appearance  for  defendants. 

Jackson,  Justice. 

Summers  &   Middlebrooks  obtained    judgment  against 
Horton  and  garnisheed  Stephenson.     Stephenson  answered 
•that  he  held  funds  in  his  hands  which  arose  from  the  sale  of 
lands  in  the  possession,  when  sold,  of  Horton.     Horton 
<;laimed  the  fund  as  the  head  of  his  family  as  being  the  pro- 
ceeds of  the  sale  of  homestead  property,  and  dissolved  the 
^rnishment  by  giving  bond   and  security   under  section 
*J641  of  the  Code.     An  issue   was  made  up  under  section 
S542,  as  to  whom  the  money  belonged,  whether  to  Horton 
individually  as  defendant  in  the  execution,  or  to  Horton  as 
the  head  of  his  family,  representing  the  homestead.     On 
that  issue  the  claimant  offered  in  evidence  the  homestead 
papers  showing  that  the  land  had  been  set  apart  to  liim  as 
the  head  of  a  family  for  their  homestead.     The  court  ruled 
tlie  testimony  inadmissible,  and  the  claimant  excepted. 

1.  The  grounds  on  which  the  homestead  papers  were  ruled 

out  appear  to  have  been  :  first,  that  the  claim  affidavit  was 

not  pjoperly  made  out,  inasmuch  as  the  claimant  did  not 

set  out  the  names  or  character  of  his  family  therein  ;  and 

secondly,  because  the  homestead  papers  themselves  did  not 

•now  their  names  or  what  sort  of  family  it  was  that  claim- 

'  ant  had.     In  respect  to  the  first  ground,  the  claim  was  in 

!•  ■M  name  of  Horton  as  head  of  his  family,  and  to  the  effect 
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iat  lie  claimed  the  money  as  proceeds  of  sale  of  homestea(% 
nd  the  (Mipere  showed  that  he  petitioned  for  and  had  ttk^ 
jomcstead  set  apart  to  himself  for  liia  family,  as  their 
We  tliiiik  the  claim  affidavit  sufficient. 

2.  In  respect  to  the  homestead  papers,  it  is  eoongh  toaa 

that  they  were  granted  or  ieened  prior  to  any  law  reqairin  j 
the  character  of  family  or  tlioir  names  to  be  set  out,  an^ 
that  t^e  petition  bIiows  that  the  homestead  was  applied  fc=3 
under  the  constitution  and  act  of  1868.  The  case  is  ther-rs 
fore  covered  in  respect  to  this  point  by  the  case  of  Elis^  ■ 
bcth  Cowart  vs.  Leonard  Paye,  S'J  Ga.,  235.  So  that  T"^i 
think  the  superior  court  erred  in  withholding  the  homeste^K 
papers  from  the  jury.  See  also  41  Ga.,  196;  51  Ga.,  8L^ 
Inasmuch  as  the  other  errors  are  assigned  upon  motio^^ 
and  amendments  offered  eonacqnent  upon  these  papers 
ing  rejected,  it  becomes  wholly  nnnecessary  to  consu 
tbem,  as  in  our  judgment  the  court  erred  in  so  ruling  as 
make  them  necessary. 
Judgment  reversed. 


Kennedy  et  al.  vs.  Goise  et  al. 

The  diHraisMl  of  an  action  of  ejectinevt  because  of  tbe  failaraa 
the  plaintiffs  to  aD.iwer  interrogatories  filed  by  delendants,  \a  v/\M 

till!  discretion  nf  the  court  be\ow,  -which  -wiH  not  he  corttTolled 
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Warnee,  Chief  Justice. 

This  was  an  action  of  ejectment  brought  by  the  plaintiffs 

^^ainst  the  defendants   to  recover  the  possession    of  the 

I>reiniseft  therein  described,  on  the  several  demises  of  the 

lo«8or8  of  the  plaintiffs  therein  named.  It  appears  from  the 

cord  and  bill  of  exceptions  that  the  defendants  had  sued 

ut  interrogatories   for   all   the  plaintiffs'   lessors,   except 

ennedy,  under  the  provisions  of  the  3810th  section  of  the 

CI?ode.     It  also  appears  that  the  interrogatories  were  filed  in 

t;l:&e  clerk's  office  on  the  11th  of  February,  1878,  and  served 

on  the  plaintiffs'  attorney  of  record  on  the  14th  of  Februar}^ 

3.  S78.     It  also  appears  that  at  the  time  the  interrogatories 

'^^r^re  filed  and  served,  that  Kennedy  was  not  one  of  the 

plaintiffs'  lessors,  but  was  made  so  by  an  amendment  of 

the  plaintiffs'  declaration  at   the  May  term  of  the  court, 

1^78.    When  the  case  was  called  for  trial  at  the  November 

term  of  the  court,  1878,  the  defendants  made  a  motion  to 

miss  the  plaintiffs'  case  on  the  ground  that  the  interroga- 

ries  filed  in  the  clerk's  office  had  not  been  answered.  This 

^"^otion  was  resisted  by  Kennedy,  who  made  a  statement  in 

^"^iting,  under  oath,  that  he  was  the  hana  fide  claimant  of 

tue  land  sued  for ;  that  the  lessors  named  were  merely  nom- 

^^^1  parties,  and  that  their  names  were  used  for  the  asser- 

^lon  of  his  rights  in  the  case ;  that  he  was  not  acquainted 

^Hh  said  lessors;  did  not  know  where  they  now  live  ;  has 

*^ed  to  find  out,  but  cannot  do  so.  The  court  dismissed  the 

^^^^e,  and  the  plaintiffs  excepted. 

The  granting  or  refusing  the  motion  in  this  class  of  cases 

*^^8t  necessarily  depend  upon  the  sound  discretion  of  the 

^^Urt  below,   which  will  not  be  controlled  by  this  court 

^^less  it  has  been  manifestly  abused.     The  plaintiff,  Ken- 

^^y,  could,  if  he  was  the  real  plaintiff  in  the  case,  and  had 

^*^d  the  original  lessors'  names  for  his  own  benefit  only, 

T^^o  defeated  the  defendants'  motion  to  dismiss  by  amend- 

^^^  his  declaration  and  striking  out  all  the  demises  in  the 

**^0ie8  of  those  who  had  been  required  to  answer  the  inier- 
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rogatories  filed,  and  tlu'n  liavo  relied  upon  iiisoiicmnc 
demise  for  a  recoveiy;  or,  if  lie  did  not  eliooec  to  do 
then  it  was  incumbent  on  tiini,  if  lie  persisted  in  UBir 
other  lessors'  names  for  liis  own  (leiiefit,  to  have  sho 
the  Batiafaetion  of  tha  court  tliat  lie  had  used  all  reaso 
dilij^nce  to  procnrc  their  unswei's,  and  iiutl  failed  to  i 
The  atatement  that  the  |ilaintiff,  Kennedy,  did  nut 
where  tlie  lessore  whose  names  he  wai  using  for  )iis 
benefit  now  live,  tliat  he  liad  tried  tu  find  ont  and  eoiil 
do  so,  was  not  a  enftiuieut  showing;  of  dili<rence  on  liic 
Wliat  did  ho  do.  to  find  ont  where  liis  lessuis  lived  ? 
had  Btatcd  what  he  liad  done  to  find  his  lesfiors  and  pr 
their  answers  to  the  interrofratories,  tlie  court  then  i 
have  been  aide  to  judge  whether  he  had  used  reasn 
diligence  in  trying  to  find  them  or  not.  In  view  of  the 
disclosed  in  the  record,  we  will  not  interfere  lo  eontn 
dJBcretion  of  tlie  c^nrt  in  dismissing  the  plaintiS:^'  eas' 
Let  the  judgment  of  the  court  holow  he  alKruied. 


TUE  CkKTKAI,  RaII.KOAII    CS.  RirHAR[IS. 

.  Tables  proved  to  have  bniin  u-ieii  by  life  iiisiinmcu  cniniiiiniea  1 
who  bos  bean  in  llic  busiuL'ss  Tor  yeiirii.  Iliuu!;!!  not  cliiiminfr 
&n  expert  aa  to  the  liibles,  art;  admissililit  to  show  the  prububili 
thedurftlionof  lift. 
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mony  was  objected  to,  stated  that  his  business  was  that  of  a 
life  insamnce  agent;  that  he  was  acquainted  with  it  suffi- 
oiently  to  conduct  it,  though  he  would  not  consider  himself 
a.n  expert ;  that  he  knew  the  tables  used  by  insurance  com- 
panies to  estimate  probable  length  of  life.  (He  then  de- 
scribed them  and  attached  copies  to  his  answers.) 

A.  R,  Lawton  ;  Speer  &  Stewart,  for  plaintiff  in  error, 
cited  (on  admission  of  evidence)  Code,  3868  ;  10  Ga.,  513  ; 
28  lb.,  237 ;  Code,  §2770  ;  22  G^a.,403. 

Beck  &  Beeks,  for  defendant.  ^ 

Jackson,  Justice. 

This  was  a  suit  brought  by  an  engineer  on  a  freight  train 
belonging  to  the  Central  Railroad  and  Banking  Company 
against  said  company,  for  damages  to  his  person  by  being 
thrown  from  the  engine  while  running  the  train,  by  reason 
of  defects  in  the  road-track. 

The  jury  found  for  the  plaintiff  $3,000.00,  and  the  de- 
fendant moved  for  a  new  trial,  which  motion  was  overruled, 
and  he  excepted. 

1.  The  points  made  in  the  motion  are  three.  First,  it  is 
objected  that  the  court  erred  in  admitting  the  testimony  of 
au  insurance  agent  touching  life-tables  and  admitting  the 
tables  on  his  evidence.  The  ground  of  objection  urged  be- 
fore us  is  that  the  agent  was  not  an  expert ;  but  it  appears 
that  he  was  expert  enough  to  have  been  employed  for  years 
about  the  business  of  life-insurance  and  to  know  what  tables 
Were  used,  and  we  see  nothing  wrong  in  admitting  the  evi- 
dence. 

2.  The  next  objection  is  that  the  court  erred  in  declining 
to  charge  the  jury  that,  "  though  the  engineer  may  run  faster 
one  mile  than  another,  yet  at  no  point  on  the  line  would  he 
be  allowed  to  run  over  the  schedule  time  without  violating 
bis  orders,  and  if  he  did  so,  and  an  injury  resulted  to  him,  ho 
tpald  not  recover." 


Ik 
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The  coDrt  refers  to  its  general  charge,  which,  upon  this 
point,  is  to  tlie  effect  that  tlie  engineer  may  go  over  regnUr 
schednle  time,  if  he  keeps  within  the  limit  prescribed  by 
his  instmctious  when  behind  time.  That  ia,  that  if  the  ref^- 
alar  time  be  fifteen  miles  an  hour,  and  he  is  behind  schedule 
time,  and  his  inetnictions  allow  him  to  increase  speed  so  many 
miles  more — up  to  eighteen  miles,  say — and  he  keeps  within 
tliat  limit,  he  is  not  at  fault.  The  request  was  not  in  writing, 
and  ae  the  judge  gave  the  snbstance  of  it,  or  the  proper  law 
of  the  point  made  by  it,  in  the  general  charge,  it  is  enough. 
And  the  evidence  is  strong,  and  not  contradicted  at  all  by 
any  one  present,  that  lie  was  runiiiug  at  the  schedule  time, 
or  only  reasonably  faster,  according  to  instructiojis, 

3.  The  vcrdiut  is  supported  by  evidence,  and  not  a^inst 
law,  and  not  excessive.  The  plaintiff  was  injured  for  life, 
mined  for  capacity  to  work  at  his  trade— that  of  a  railroad 
engineer — suffered  much  pain,  body  and  mind,  was  but 
thirty-live  years  old,  and  under  the  evidence  the  jury  were 
warranted  in  finding  tlie  damage  to  be  $3,000.00,  and  the 
court  did  not  abuse  the  discretion  vested  in  it  in  overruling 
the  motion  to  set  it  aside. 

Judgment  aflirmed. 
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The  bill,  answers  and  affidavits  showed,  in  brief,  the  fol- 
lowing facts : 

Sometime  prior  to  July  25th,  1870.  Duncan,  Sherman  & 
Conoipany  foreclosed  a  mortgage  against  the  Planters'  Ware- 
house Company  for  the  sum  of  $20,420.67,  said  mortgage 
^.^a.  bearing  interest  at  the  rate  of  seven  per  cent,  per 
Jiiinum.  The  Planters'  Warehouse  Company  being  unable 
to  meet  this  debt,  the  defendants  in  the  bill  (who  were  at 
that  time  directors,  and  a  majority  of  directors,  in  said 
company),  on  said  26th  day  of  July,  1870,  advanced  said 
fi^tn  to  Duncan,  Sherman  &  Company,  and  took  an  assign- 
^'^ent  of  said  mortgage ^./l^.  from  said  Duncan,  Sherman  & 
Company,  but  without  the  knowledge  or  consent  of  the 
^^  arehonse  Company,  or  of  complainants,  who  were  stock- 
^olders  therein. 

Ihe  majority,  in  number  and   value,  of  the  assignees  of 
^i^^.ya.  is  a  majority,  in  number  and  value,  of  the  sliare- 
*^1  ders  in  said  company,  and  a  majority  of  the  directors  of  said 
^^pany.     No  action  was  taken  by  the  company  to  pay  said 
ignees  any  rate  of  interest  whatever  for  said  advance,  but 
*•      appears  from  the  pleadings  that  the  president  of  the 
^^pany,  one  of  the  owners  of  the  fi.fa,^  who,  after  said 
ignment,  became  interested  in  the  same,  did  pay  to  the 
iiers  of  the^./a.,  from  the  assets  of  the  company,  nineteen 
^  cent,  per  annum  up  to  the  1st  day  of  April,  1871,  and, 
»n  said  last  mentioned  date,  18  per  cent,  per  annum  up  to 
day  of  April,  1875,  and,  from  that  time,  12  per  cent,  per 
nm  until  the  1st  day  of  January,  187^s  and  then  7  per 
t.  per  annum  up  to  the  filing  of  the  bill.     This  was  done 
^^th  the  understanding  that  they  would  forbear  to  enforce 

The  company  claims  by  its  bill,  that  no  authority  was 
b  ^ver  given  by  the  directors  in  meeting  assembled  to  pay 

fc         ^y   other   than   the  rate  of   interest   established   by   the 
wk       t^tute. 

^■l         Defendants  set  up,  by  their  answers  and  afiidavits,  that 
^^k     ^liibt  it  may  be  true  that  there  was  no  formal  agreement 
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by  the  company  to  pay  the  above-mentioned  rates  of  interest, 
yet  such  an  agreement  was  understood  to  exist  between  the 
directors  of  the  company  and  the  assignees,  and  that 
agreement  was  subsequently  ratified  througli  the  series  of 
years  during  which  this  interest  was  paid. 

One  of  defendants  did,  on  several  occasions,  advocate  at 
meetings  of  the  stockholders  the  issuing  of  bonds  by  the 
company  to  fund  this  debt  due  to  said  assignees,  and  said 
arrangement  was  commenced  but  never  perfected. 

It  appears  from  the  pleadings  that  there  never  has  been 
any  settlement  or  accounting  between  the  assignees  and  said 
company  on  account  of  moneys  paid  in  excess  of  the  lawful 
rate  of  interest — that  is,  seven  per  cent,  per  annum  ;  but 
defendants  claim  that  each  payment  was  complete  in  itself, 
and  not  a  mere  item  requiring  a  general  accounting.  They, 
therefore,  set  up  the  statute  of  limitations  as  to  usury. 

The  assignees  being  about  to  sell  the  property  of  the 
Warehouse  Company,  the  company  and  various  stockholders, 
who  appear  as  complainants  (none  of  said  stockholders  or 
the  company  being  interestetl  in  said  ^./a.), tiled  this  bill  to 
have  an  accounting  between  the  assignees  and  the  company, 
praying  that  the  difference  between  what  the  company 
actually  owed  and  what  the  defendants  claimed  might  be 
ascertained  according  to  the  rules  of  law,  and  offering  to  pay 
any  amount  tliat  may  be  found  legally  due  upon  the  said^. 
yi^.,  but  averring  that  if  anything  is  due,  which  they  do  not 
believe,  it  is  a  very  small  sum. 

Defendants  say  that  two  parties,  w^io  are  nominally 
defendants  because  of  their  interest  in  the  Jl.^fa.,  are  really 
the  moving  complainants,  and,  aLso,  that  the  company  was 
made  a  party  without  proper  authority  from  its  officers,  etc. 

The  injunction  was  refused,  and  complainants  excepted. 

WuriTLE  &  Whittle;  W.  Dessau,  for  plaintiffs  in  error, 
cited  9  Ga,,  30,  59i ;  52  //>.,  09  ;  5-i  /J.,  190 ;  59  lb.,  546, 
584;  60/5.,  221. 
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^^^^^■^— ^^^— ^^  ■    ■  ^t^^^^^m  ■■■■!  ;  ■  I  ■!■■■■■  ■  ■  I.  11^  ■■■■ll^»  l^^^^^.^^^^—  ,  M 

The  Planters*  Warehouse  Company  et  al.  w.  Johnson,  executoi,  et  al. 

Lofton  &  Bartlett  ;  Baoon  &  Rutherford  ;  Lyon  & 

Q-XESHAM,  for  defendant**,  cited  3  Barn.  &  Ores,,  257  ;  19 

John.,  294;  Tyler  on  Usury,  413,  401  ;  59  Ga.j  584;  acts 

^  S71,  p.  75 ;  acts  1875,  p.  105  ;  10  Ga.,  389  ;  5  John.,  122  ; 

^    ^a.,149;  iJohn.  Ch.,  367:  1  Swift's  Dig.,  75;  2  Conn., 

2;  8/&.,  412;  45  G^a.,  41. 

ARNER,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainants  against  the  de 
^ndants,  with  a  prayer  for  an  injunction,  on  the  allegations 
contained  therein.  The  chancellor,  after  considering  the 
a  me,  the  answers  of  the  defendants  thereto,  and  the  affi- 
le xrits  filed  by  the  respective  parties,  refused  to  grant  the 
n  junction.     Whereupon  the  complainants  excepted. 

The  ground  of  equity  alleged  in  the  complainants'  bill  is 
IxsLt  certain  directors  and  shareholders  in  its  company  have 
eoeived  a  large  amount  of  rents  arising  from  the  use  of  the 
Ofporate  property,  and  have  applied  the  same  to  a  claim  of 
heir  own  under  a  contract  of  forbearance  to  enforce  the 
^dgment  therein  set  forth,  and  that  said  contract  is  usuri- 
►^8,  and  the  prayer  of  the  bill  is  that  said  directors  and 
hareholders  may  be  decreed  to  account  for  the  usurious  in- 
^rest  received  by  them  under  said  alleged  usurious  contract 
^Tid  that  the  same  may  be  credited  on  the  judgment  against 
the  complainants.  There  is  no  question  of  usury  in  the  case,  for 
^^e  giraple  reason  that  said  directors  and  shareholders  of  the 
company  were  the  agents  and  quasi  trustees  of  the  corpor- 
ation, and  had  no  power  or  authority  under  its  charter  to  make 
^^  illegal,  usurious  contract  which  would  bind  the  corpora- 
tion or  its  assets.     Therefore,  when  the  complainants  shall 
V^y  on  the  judgment  what  is  apparently  due  thereon  over 
^d  above  what  is  apparently  due  by  the  defendants  on 
tccouQt  of  the  corporate  assets  received  by  them  (to  be 
judged  of  by  the  chancellor),  then  let  the  sale  of  the  property 
bB  enjoined  until  the  defendants  shall  fully  account  for  the 
JIPtB  of  the  corporation  received  by  them,  that  the  same 
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may  be  applied  in  payment  of  the  judgment.     Let  the 
judgment  of  the  court  below  be  reversed,  with  directions  as 
hereinbefore  indicated. 
Judgment  reversed. 


Dexter  vs.  Glover. 

1.  Though  the  principal  sum  with  interest  thereon  exceed  fifty  dollars, 
the  party  cast  in  the  justice  court  may  certiorari  to  the  superior 
court,  where  the  judgment  of  the  justice  of  the  peace  is  based  on 
questions  of  law  unmixed  with  matters  of  fact  necessary  to  adjudi- 
cate the  legal  points. 

2.  To  foreclose  a  laborer's  lien,  it  is  necessary  that  the  affidavit  allege 
that  the  laborer  has  completed  his  contract. 

3.  A  justice  of  the  peace  may  administer  the  affidavit  and  issue  execu- 
tion for  a  laborer's  lien  under  the  lien  act  of  1878,  and  Code,  sec- 
tions 1074,  1975,  1084-1991 — these  provisions  superseding  the  act  of 
1808  so  far  as  laborers  are  concerned. 

Certiorari,    Jurisdiction.    Liens.     Laws.     Before  Judge 
Harris.     Wayne  Superior  Court.     September  Term,  1878. 

Glover  foreclosed  a  laborer's  lien  against  Colquitt ;  ^.  J^a. 
issued,  and  was  levied  on  a  saw-mill.  Dexter,  who  had 
bought  the  mill  from  Colquitt,  filed  a  counter-affidavit,  and 
issue  was  thus  formed.  The  affidavit  of  foreclosure  alleged 
that  Colquitt,  as  owner  of  the  mill,  was  "  indebted  to  de- 
ponent in  the  sum  of  $50.00  for  work  and  labor  done  by 
him  for  the  said  W.  W.  Colquitt  at  and  about  said  steam 
saw-mill,  in  the  capacity  of  inspector  of  lumber  at  said 
steam  sawmill,  for  and  during  the  month  of  February 
1878,  at  the  price  of  $50.00;  but  it  did  not  aflirmatively 
appear  that  the  contrg,ct  of  hire  had  been  completed.  The 
counter-affidavit,  among  other  things,  set  up  want  of  juris- 
diction in  the  justice  who  took  the  affidavit  and  issued 
execution  thereon,  to  perform  such  acts. 

The  justice  found  for  plain tiflF.  Dexter  carried  the  case 
to  the  superior  court  by  certiorari.  Plaintiff  moved  to  dis- 
miss the  certiorari  because  the  amount  involved,  principal 
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and  interest,  was  more  than  $50.00 ;  the  motion  was  over- 
mled.  The  court  then  overruled  the  certiorari,  Def endan t 
excepted;  plaintiff  also  joined  in  the  bill  of  exceptions 
because  of  the  refusal  to  dismiss  the  certiorari. 

Goodyear  &  Harris,  for  plaintiff  in  error,  cited,  on 
jurisdiction,  acts  1868,  p.  135  ;  acts  1873,  pp.  12,  43 ;  Code, 
§5056,  5066.     Contract  must  be  completed,  60  Oa.^  439. 

Jno.  D.  Rumph,  for  defendant,  cited  as  follows:  On 
motion  to  dismiss.  Code,  §4157 ;  53  Ga.,  568 ;  58  lb.,  77  ; 
Code,  §§2054,  2055,1976;  acts  1877,  pp.  83-84.  On  juris- 
diction of  justice.  Code,  §1974,1975,  1984;  acts  1877,  pp. 
83,84. 

Jackson,  Justice. 

1.  A  legal  question  unmixed  with  any  disputed  fact  neces- 

eary  to  its  adjudication   being  made  in  the  certiorari^  the 

]>arty  was  entitled  to  that  remedy,  though  the  debt,  princi- 

'pal  and  interest,  counted  together  exceeded  fifty  dollars.    58 

Ga.,  77 ;  46  Ga.,  41 ;  51  Ga.,  194. 

2.  The  oertiarari  should  have  been  sustained  because  there 
was  no  allegation  that  the  laborer  had  completed  his  contract 
in  the  affidavit  to  foreclose.  60  Ga.,  439 ;  61  lb.,  211 ; 
McDonald  V8.  Kniyht,  this  term. 

3.  The  justice  of  the  peace,  under  the  act  of  1873,  and 
the  Code,  §§197-4-5-6, 1984, 1991,  had  the  power  to  take  the 
affidavit  and  issue  execution  in  this  case,  it  being  the  fore- 
closure of  a  laborer's  lien.  The  act  of  1808  is  repealed  by 
the  act  of  1873,  in  so  far  as  it  stands  in  the  path  of  the  lat- 
ter act,  which  was  designed  to  provide  a  uniform  mode  of 
foreclosing  all  liens  therein  referred  to — the  lien  of  all 
laborers  included. 

The  judgment  is  reversed  because  the  affidavit  did  not 
allege  that  the  contract  was  completed,  and  that  is  enough 
l»  rale  and  decide  finally  this  case. 

Judgment  reversed. 
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I.  The  aute  ot  Qeorela. 


IIoLT  VS.  The  State  of  Georoia. 

f  here  tlie  evidence  as  to  a  rafilerial  fact  in  a  criminal  cose  wm  ^         -^* 

Hlcliuj;.  it  whs   error  for  the  courl  lo  charge  that  "a  'wilful  ancJ ^ 

icntioniil  iniroduclion  of  a  falsehood  into  a  defense  would  tentr^^^^*- 

slrcD^'thcn  u  hypothesis  of  guilt,  should  such  hypothesis  exist  ii^i_     

case,  springing  out  of  other  parts  of  the  testimony."  Such  a  ch  .*'  — ^"^ 
did  not  siibiiiit  the  evidence  for  tlie  defense  and  that  for  the  »  '^^^^^ 
upon  ciiuiil  terms. 

Criminal  law.  Ciiat^  of  Court.  Before  Jiidgu  Hillt^  —  -^ 
Bilih  Superior  Court.     April  Term,  J878. 

lioporteil  in  tlie  desisioii. 

W.  ])KS9An  ;  V.TKO.  F.  Pierce,  for  plaintifE  in  error,  ci  "tf^^^— - 
Cutle.  i!S24S  ;  57  Ga.,  503;  5(1  Ik,  385,  C30;  58  /J.,  35  ^=5 
Giidiiuu  &  Waterman  on  New  Trials,  774;  11  Wendell,  ^^^^ 
'•  Reporter,"  Oct.  16,  1878,  p.  504. 


II.  N .  Elt,  attorney  (jeneral ;  C.  L.   Baktlbit,  »olici 
jreiieral,  for  the  state,  cited  2  Wlieaton,  227  ;  1  Gr.  on 
p^1\    1  Kent's  Com.,   157;  Wharton's  Am.  Cr.  L.,   31 
330,  384  ;  Roscoe's  Cr.  Ev.,  15,  17;  Rub.  on  Crimes, 
730,  and  notes ;  4  GratUn,  541;  Starkie   on  Ev.,  71,    ^'■. 
Hopkins'   Penal  Code,  498-100  ;  17  Ga.;  194,  209;  22 
84;  31  /^.,  469. 


^^«t 
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moDj.  If,  for  instance,  the  deceased  had  no  stick,  or  stand- 
ard, or  other  weapon,  at  a  critical  part  of  the  transaction, 
and  if  the  prisoner  knew  he  had  nothing  of  the  kind,  and 
yet  seeks  here  on  the  trial  to  induce  the  belief  that  the  de- 
ceased did  have  such  weapon,  tliis  would  tend  to  support 
the  hypothesis  of  guilt  if  it  exists  in  other  parts  of  the  evi- 
dence. But  if  deceased  did  have  any  such  weapon,  or  if 
prisoner  does  not  know  whether  he  did  or  not,  or  may  rea- 
sonably believe  that  he  did,  or  act  in  good  faith  in  seeking 
to  prove  that  he  did,  the  prisoner  would  not  be  prejudiced 
by  having  sought  to  prove  it,  though  mistaken,  or  however 
HiUch  mistaken." 

It  appears  from  the  evidence  in  the  record,  that  the  diflB- 
culty  occurred  between  the  defendant  and  deceased  after 
dark,  in  consequence  of  deceased  driving  a  wagon  against 
defendant's   wagon.     There  were  several  persons  present 
and  much  confusion  at  the  time.    Defendant  struck  deceased 
with  the  seat-board  of  his  wagon,  which  blow  caused  his 
death.     The  defendant's  defense  was  that  deceased  had  in 
his  hand  a  wagon  standard,  or  a  like  piece  of  wood,  and  at- 
tempted to  strike  the  defendant  with  it.     The  two  witnesses 
sworn  for  the  state,  who  were  present  at  the  time  of  the 
difficulty,  stated  that  they  did  not  see  the  deceased  have  a 
standard  in  his  hand,  whereas  tliree  witnesses  for  the  de- 
fendant swore  that  they  did  see  him  with  a  standard  in  his 
hand,  or-a  piece  of  wood  like  it,  and  the  defendant  so 
stated  in  making  his  statement  to  the  jury,  and   it  is  in 
view    of    this    negative    evidence    on    the    part  of    the 
Btate,  and  the  ajjirmutive  evidence  on  the  part  of  the  de- 
fendant, that  the  charge  of  the  court  is  complained  of,  there 
being  no  evidence  in  the  record  that  the  defendant  hud 
attempted  to  procure,  or  manufacture  any  false  testimony 
in  the  case,  or  to  induce  any  witness  to  swear  falsely  in  his 
behalf,  nor  does  it  appear  that  any  witness  did  swear  falselj^. 
The  state's  witnesses  did  not  see  the  wagon  standard  in  the 
luadB  of  the  deceased,  the  defendant's  witnesses  did  see  it, 
I.,    tad  ttiat  is  all  there  is  in  the  record  about  the  defendant 
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having  iatrodiiced  a  falsehood  into  his  defense  that  we  can 
diaeover.  It  is  trne  that  after  the  court  raised  the  iesne  in 
its  chartfe  to  the  jury  in  relation  to  the  defendant's  }iavia^ 
introduced  a  falsehood  into  liis  defense  without  tliere  being 
any  evidence  to  anthorize  it,  the  court  submitted  that  iseae 
fairly  to  the  jury,  but  the  error  eoneiBts  in  raising  that  issue 
at  all,  and  not  as  to  the  mavntr  in  which  it  was  submitted. 
Why  did  not  the  court  include  the  evidence  for  the  prose- 
cution in  its  charge  ?  "Why  discriminate  against  the  de- 
fendant's evidence  to  his  prejudice  in  relation  to  a  vital  point 
in  his  case  ?  The  defendant  had  the  same  legal  right  to  in- 
troduce evidence  for  bis  defense,  as  the  state  had  to  introduce 
evidence  for  his  conviction,  and  to  have  had  the  same  con- 
sidered and  passed  upon  by  the  jnry  in  the  same  manner  as 
the  evidence  for  the  state,  without  any  disparagement  thereof 
by  the  court,  the  more  especially  when  there  was  no  evidence 
to  anthorize  such  dibparagement.  For  the  court  to  discrim- 
inate in  its  charge  as  to  the  truth  or  falsehood  of  the  evi- 
dence of  either  party,  is  error.  30  Ga.,  361.  In  order  that 
the  defendant  may  be  tried  in  accordance  with  the  laws  of 
the  land,  we  reverse  the  judgment  and  order  a  new  trial. 
Let  the  jadgment  of  the  court  below  be  reversed. 
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Knowles  et  al.  V8.  Williams. 

Practice  in  the  Superior  Court.  Evidence.  New  trial. 
Before  Judge  Harris.  Pierce  Superior  Court.  September 
Term,  1878. 

Williams  sued  Knowles  et  al.  on  two  notes  given  for  the 

purchase  money  of  a  saw-mill.     Knowles  pleaded  failure  of 

consideration,  in  that  the  mill  was  not  in  repair  as  warranted. 

On  the  trial  the  jury  found  for  plaintiflF.     By  some  accident, 

it  seems  that  a  declaration  in  another  case  between  the  same 

parties  was  sent  out  with  the  jury,  and  they  wrote  tlieir 

verdict  upon  that,  instead  of  on  the  declaration  in  this  case. 

-After  its  return  into  court,  defendants  made  a  motion  in 

Arrest  of  judgment ;  plaintiff  moved  to  transfer  the  verdict 

to  the   proper   paper.     The  court  overruled   the  former 

motion,  and  granted  the  latter.     The  verdict  was  transferred 

and  re-signed,  the  jury  being  still  in  court.     Defendants 

moved  for  a  new   trial   on   the    following,  among  other 

f^rounds : 

1.  Because  the  court  allowed  the  verdict  to  be  transferred, 
as  stated  above. 

2.  Because  the  court  admitted  in  evidence  a  letter  from 
defendant  to  plaintiff,  in  which  he  stated  that  he  had 
received  plaintiff's  letter,  that  he  had  taken  charge  of  the 
mill,  and  was  seeking  to  raise  the  money  to  pay  off  his  note. 
P)efendant  was  a  witness ;  he  said  he  wrote  the  letter,  and 
did  not  state  that  it  referred  to  any  other  transaction  than 
that  involved  in  this  case.] 

(3.)  Because  the   verdict  was  contrary  to  law  and  the 
evidence. 

The  motion  was  overruled,  and  defendants  excepted. 

OooDTEAR  &  Harris,  for  plaintiffs  in  error,  cited  as 
follows :  On  omission  of  evidence,  18  Mich.,  381 ;  7  Allen, 
*4r8 ;  58  Oa.y  414 ;  55  lb.,  288.  On  transfer  of  verdict, 
C?ode,  p.  946,  Rule  21 ;  35  Ga.,  173  ;  13  7i.,  370. 


t,        Hffo  appearance  for  defendant. 
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Jackbos,  Justice. 

1.  Error  is  assigned,  tliat  the  court  crrca  in  permit 
the  verdict  to  be  transferred  from  a  wrong  declarat 
wliich  they  sccnn  to  have  liad  by  mistake,  to  tlic  declarai 
on  which  the  trial  was  had,  the  jury  being  in  court 
having  just  delivered  their  verdict.  Similar  irregular! 
have  been  f  requentiy  corrected,  and  we  do  not  see  that  ei 
was  committed.  The  ground  of  complaint  is,  that  the  c< 
«rred  in  allowing  the  transfer,  not  tliat  the  paper  was  on 
the  jury  room  which  ought  not  to  have  been  there. 

2.  The  letter  contained  internal  evidence  that  it  refei 
to  the  notes  sued  on  and  the  steam  saw -mill;  which 
their  consideration,  and  it  was  therefore  properly  admi' 
in  evidence. 

3.  The  evidence  abundantly  sustains  the  verdict,  and 
court  was  right  not  to  set  it  aside. 

Judgment  affirmed. 


The  SuuuBBViLLE  Maoadahizkd,  Graded  or  Plahs  B 
Company  vs.  The  Deutsoher  Schuetzen  Club, 

t.  The  couDtj  Judge  of  Richmond  county  bas  jurisdiction  to  g 
private  ways. 
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TkatananTille  Macadamlicd,  Graded  or  Pl'k  R'd  Co.tw.The  Dentscher  Scbaetzen  Clab. 

F&ANK  H.  MiLLBB,  for  plaintiff  in  error. 

Barnes  &  CuMMiNa,  for  defendant. 

ABNBB,  Chief  Jastice. 

It  appears  from  the  record  and  bill  of  exceptions  in  this 
that   the  Deatscher  Schuetzen  Club,  a  corporation, 
X>^titioned  the  judge  of  the  county  court  of  Richmond 
nty  to  grant  it  a  private  passway  across  the  Summer- 
lie  Macadamized,  Graded  or  Plank  Road,  the  same  being 
a  corporation.     On  the  hearing  of  the  application  and 
evidence  as  to  the  necessity  of  the  private  way  asked  for 
the  petitioner,  the  county  judge  granted   the  same; 
hereupon  the  Plank  Road  Company  sued  out  a  certiorari 
the  superior  court,  alleging  as  error  therein,  that  the 
nty  judge  erred  in  overruling  its  objection  to  his  juris- 
ion  to  hear  and  decide  the  application  for  the  grant  of  a 
ivrate  way,  and  that  if  the  county  judge  did  have  jurisdic- 
tion to  hear  and  determine  that  question,  he  erred  in  grant- 
the  private  way  under  the  evidence.     The  judge  of  the 
rior  court  refused  the  certiorari',  and  the  Plank  Road 
ixipany  excepted. 

I5j  the  constitution  of  1868,  inferior  courts  were  abolislied 

^^     this  state,  and  the  duties  of  the  justices  thereof  were 

^*^Tisferred  to  such  tribunals  as  the  general  assembly  may 

^^eijrnate.     At  the  time  of  the  adoption  of  the  constitution 

^^  1868,  it  was  one  of  the  duties  of  the  justices  of  the  infe- 

^^or  courts  to  grant  private  ways  to  individuals  to  go  from 

^4  return  to  their  farms  or  places  of  residence,  and  when 

*^cU  private  ways  became  established,  they  were  required  to 

^entered  on,  and  fully  described  in,  the  road-books.     See 

^fwin's  Revised  Code,  sections  754:  to  761,  inclusive.     By 

the  act  of  1871,  county  courts  were  created  in  the  several 

counties  (not  excepted  in  that  act),  including  the  county  of 

Bichmond,  the  21st  section  of  which  declares  that  the  county 

nidge  of  that  court,  required  by  that  act  to  be  appointed, 

ibAll  discliargo  all  the  duties  formerly  devolved  on  the  jus- 
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tices  of  the  inferior  court  as  to  county  bnsinesB,  except  in 
those  counties  where  by  local  laws  other  provision  had  been 
made  by  the  legislature  of  this  state.  This  act,  in  view  of 
the  duties  formerly  required  of  the  juBtices  of  the  inferior 
court  as  to  county  business,  is  not  unconstitutional.  See 
Code,  §313.  Whether  the  ordinary  of  Kichmond  connty 
has  concurrent  jurisdiction  with  the  county  judge  of  that 
county  to  grant  private  ways,  it  is  not  necessary  to  decide, 
inasmuch  as  we  arc  satisfied  that  the  county  judge  has  it. 
It  appears  from  the  evidence  in  the  record  that  the  home  or  — z 
location  of  the  petitioner  is  on  the  tract  of  land  from  which        ^ 

to  the  public  road  the  private  way  is  sought  to  be  obtained. -J 

The  necessity  which  existed  for  the  private  way  was  a^M^K- 
question  for  the  county  judge  under  the  evidence,  and  that.^^.^ 
was  the  only  question  then  before  him,  and  not  who  waasa  je 
entitled  to  use  the  privale  way  when  it  was  granted  an(K:».a 
just  compensation  made  therefor.  Whilst  we  aftirm  th^^.^ 
judgment  of  the  superior  court  refusing  the  certiorari,  w^»~^ 
arc  not  to  he  nuderetood  as  affirming  that  part  of  the  judg--^^^ 
ment  of  the  county  judge  which  declares  that  the  applicant  *r* 
is  entitled  to  said  private  way  "  for  the  use  of  the  members'"  ^^  * 
of  the  Deutscher  Schuetzen  Club.  The  county  judg^*'^^ 
decided  that  the  petitioner  was  entitled  to  the  private  wajy7-^ 
asked  for,  and  appointed  commissioners  to  view  and  lay  on*"  -*-* 
the  road,  and  when  the  provisions  of  the  law  in  relation  tc:^^* 
the  granting  of  private  ways  sliall  have  been  complied  with^-»-* 
iiifr  the    ,is>,'Shiri.'ii(    :nj-i    |i.iyiii(.'[it    i.if    diiiiiages,  then*:"*'* 


r 
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Schmidt  vs.  Wambackeb  &  Weil. 

1-  XJnder  §8393  of  the  Code,  suit  may  be  brought,  and  recovery  had,  on 
ttn  open  account  for  merchandise  furnished,  although  there  may 
liii7e  been  a  special  contract  in  writing  to  pay  for  all  or  a  part. 

^.  .A  merchant  may  testify  to  items  of  an  account  sued  on,  by  referring 
t.4>  books  of  original  entry  in  which  the  items  were  entered  in  his 
own  hand-writing,  although  he  may  be  unable  to  recollect  them 
"Without  such  reference. 

^-  There  was  sufficient  evidence  to  support  the  verdict,  especially  as 
one  new  trial  had  been  heretofore  granted,  and  the  jury  had  reduced 
t.]ie  plaintiffs*  account  $401.00,  thereby  disallowing  such  items  as 
'ere  not  satisfactorily  proven. 

bntracte.    Pleadinga.     Evidonce.     New    trial.     Before 
ge  Tompkins.    Mcintosh  Superior  Court.     April  Term, 


^aiubacker  &  Weil  sued  Schmidt  on  an  open  account 

including  a  variety  of  articles,  cash,  household  necessaries, 

^te.,  leaving,  after  deducting  credits,  a  balance  of  $1,036.4:2. 

I^ef endant  pleaded  the  general  issue  and  set-off.     On  the 

^rial,  the  evidence  for  the  plaintiffs  was  to  the  following 

effect:  In  August,  1875,  defendant  came  to  plaintiffs,  stated 

that  he  was  going  away,  and  requested  them  to  supply  a 

^^ilain  Mr.  Wylly,  who  was  engaged  by  defendant  to  do 

^^itain  work  for  him,  with  such  articles  as  he  needed  to  the 

^i^ount  of  $700.00.     They  agreed  to  do  so,  and  did,  relying 

^pon  defendant's  credit.     When  defendant  returned,  one  of 

the  plaintiffs  informed  him  that  the  account  already  exceeded 

^700.00.     He  replied  that  he  had  "got  into  it,  now,"  and 

^tild  not  stop,  and  told  them  to  continue  the  credit.     They 

^d  80,  and  this  account  is  correct.     In  April  or  May,  1876, 

Pontiffs  told  defendant  that  the  account  was  growing  large, 

^d  they  must  have  a  written  showing  from  him.     He  gave 

^em  the  following  writing,  and  tliey  continued  to  extend 

•eredit: 

"I  herewith  declare  that  I  will  he  responsible  for  all  expenses  in- 
••liwd  by  Capt  T.  8.  Wylly  for  a  lot  of  timber,  which  is  cut,  now 
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Gutdog  and  hauling,  during  the  month  of  &pril,  and  that  I  will  see  fou 
pud  for  the  some  after  the  timber  ia  rafted  up. 

"  Dabikk,  April  4, 1876. 

[Signed]  Acq.  Schmidt." 

In  testifjiDg  to  the  correctness  of  the  account,  plaintiffs 
stated  that  they  were  nnable  to  remember  any  special  items, 
their  dates  or  amounts,  but  they  had  books  in  which  they 
entered  these  items  at  the  time  ;  tbey  identified  their  hand- 
writings in  making  the  entries ;  stated  that  they  were 
correctly  made  by  themselves,  and  were  unaltered ;  that  the 
boobs  were  books  of  original  entry ;  and  then,  looking  at  the 
books,  they  stated  the  items. 

The  principal  point  of  variance  between  tiiis  and  defend- 
ant's evidence  (beeides  contesting  certain  items)  was  as  to 
the  general  or  special  nature  of  the  contract.  Defendant 
contended  and  swore  that  he  never  agreed  to  pay  anything 
for  Wylly  except  such  expenses  as  were  incurred  in  cutting 
timber  for  him  ;  that  Wylly  had  a  separate  account  witii 
plaintiffs  for  family  supplies,  etc.,  which  defendant  had 
nothing  to  do  with;  that  the  writing  given  by  him  to 
plaintiSs  correctly  expressed  the  contract,  and  that  he  had 
paid  all  that  he  was  justly  liable  for  under  such  contract. 

The  jury  fonnd  for  the  plaintiffs  $635.42.  Defendant 
moved  for  a  new  trial  on  thn  following,  among  other 
gronnds : 

1.  TieCilHBC    the    verdict    was    '■■orLtr;ii-v    to    )aw    and    the 
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Ply  308-309  ;  4  Mass.,  116  ;  5  Iredell,  391 ;  60  Ga.,  604  ;  6 

B.  €feC.,  603;  1/*.,  248;   TBing.,  163;   4  Wash.  C.  0., 

1^  ;  Chittj  on  Contracts,  (7  Am.  Ed.),  821,  note ;  18  Oa., 

364r  •  1  Gr.  on  Ev.,  §87  ;  60  Ga.,  649  ;  Code,  §2722 ;  S.  W. 

-B.     ^,  V8.  MiUeriy   this   term;    Code,  §1950.      Oni^  of 

prooif,  Code,  §§2194,  2196.    Evidence  from  books,  Code, 

7,  3866 ;  58  Ga.,  190 ;  8  /J.,  74. 


^BTiUDOB  &  Chisholm  ;  W.  A.  Way  ;  P.  W.  Meldbhc, 
for  defendants,  cited,  on  form  of  action,  18  Ga.,  304.  On 
testifjring  from  books,  6  Ga.,  365  ;  30  lb,,  361. 

Wi^LfifEB,  Chief  Justice. 

Tkfe^^  plaintiff  sued  the  defendant  on  an  open  account  for 
$1,03  €.42,  and  on  the  trial  of  the  case  the  jury,  under  the 
char^^  of  the  court,  found  a  verdict  for  the  plaintiffs  for  the 
Bum  o-f  $635.42.  A  motion  was  made  for  a  new  trial  on  the 
lever^l  grounds  therein  stated,  whicli  was  overruled,  and  the 
defers cjant  excepted. 

1.  -As  to  the  necessity  of  declaring  upon  and  proving  the 
alleged  special  contract  insisted  on  by  defendant,  see  Johnson 
^^Qf^innj  administrator^  52  Ga.  485. 

%  There  was  no  error  in  allowing  the  plaintiffs  to  testify 
as  to  tlie  articles  sold  and  delivered  to  the  defendant,  or  his 
agent,  from  their  original  books  of  entry,  the  same  being  in 
their  own  hand-writing.     6  Ga,^  365  ;  60  Ga,,  347. 

3.  There  was  no  objection  to  the  introduction  of  the 
^tten  contract  in  evidence  under  the  pleadings  in  the  case. 
'The  main  question  on  the  trial  was  whether  the  goods  were 
furnished  by  the  plaintiffs  to  Wylly,  the  defendant's  agent, 
0|]der  a  special  contract,  or  whether  the  same  were  furnished 
0fider  a  general  authority  from  the  defendant,  to  enable 
'^jlly  to  perform  his  timber  contract.  Upon  this  point  in 
ibe  case  the  evidence  was  conflicting,  but  there  is  sufficient 
^fideoce  in  the  record  to  support  the  verdict ;  and,  although 
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the  charge  of  the  court  was  not  as  olear  and  satisfactory  as  it 
might  have  been,  still,  in  view  of  the  facta  of  the  case  as 
disclosed  in  the  record,  there  was  no  material  error  in  the 
charge  to  authorize  the  grant  of  a  new  trial,  especially  as 
this  is  the  second  verdict  for  the  plaintiffs,  one  new  trial  in 
thecase  having  been  Iieretofore  granted,  and  the  jury  having 
reduced  the  plaintififs'  account  $401.00,  thereby  disallowtDg 
such  items  as  were  not  satisfactorily  proved,  it  is  to  be  pre- 
siimed,and  such  as  ought  not  to  have  been  properly  allowed 
nnder  the  evidence. 

There  was  no  error  in  overruling  the  defendant's  motion 
for  a  new  trial. 

Let  the  jndgment  of  the  court  below  be  affirmed. 


FlEISHEL    &    KiMSEY    VS.    IIlGHTOWEE  ft  ol. 

1.  The  towD  of  Jotiesljoro  is  empowered  to  own  ftod  use  a  public 
scbool-houae  for  the  educttiion  of  the  children  thereof,  and  the 
authorities  of  said  town  may  use  the  same  in  such  manner  as  iiK 
their  discretion  will  best  promote  the  end  in  view— the  edacatloo  oS 
[he  children— either  by  a  free  public  school  or  bj  renting  the  taliK 
school-house  to  private  teachers,  at  their  option. 

2.  Such  scbool-boiiee  i$  not  subject  to  levj  and  sale  \>y  virtue  of  Judg- 
ment and  execution  against  the  town,  and   consequently,  if  thes 


FEBRUARY  TERM,  1879.  325 


Pleisbel  &  Kimsey  vt.  Hightower  et  al. 


being  increased  to  more  than  one  per  cent.     The  provision 
of  the  charter  is  as  follows  : 

"Be  it  further  enacted,  That  said  iatendant  and  commissioners  shall 
have  authority  to  issue  bonds  in  the  name  of  the  intendant  and  com- 
missioners and  their  successors  in  office,  for  a  sum  not  exceeding  ten 
thousand  dollars,  at  such  reasonable  rate  of  interest,  and  to  run  for 
such  length  of  time  as  may  be  fixed  and  agreed  upon  by  the  board, 
the  funds  raised  from  the  sale  of  said  bonds  to  be  used  by  the  authori- 
ties of  said  town  for  educational  purposes  exclusively  ;  and  they  shall 
have  power  and  authority  to  tax  the  people  and  property  of  said  town 
for  the  payment  of  the  same  with  interest ;  Provided,  that  in  no  event 
shall  the  entire  tax  levied  upon  the  property  for  all  purposes  be  more 
than  one  per  cent,  etc." 

In  pursuance  of  this  power,  a  tax  was  levied  and 
collected,  a  building  bought  from  W.  A.  Melson,  and  fur- 
nished, teachers  employed,  and  an  academy  regularly  put 
in  operation.  The  building  was  insured  in  the  Southern 
Mutual  Insurance  Company.  It  recently  burned,  and 
$1,000.00  insurance  became  due,  which  the  company  is 
willing  to  pay.  There  is  a  general  desire  on  the  part  of 
the  citizens  and  property-holders  (among  whom  are  com- 
plainants) to  have  the  academy  rebuilt,  and  it  is  necessary 
that  the  insurance,  when  collected,  should  be  applied  to  that 
purpose.  A  public  meeting  has  been  held  to  take  action 
in  regard  to  the  matter,  and  among  other  things  to  commu- 
nicate with  council.  To  the  astonishment  of  complainants 
the  latter  announced  their  determination  to  appropriate  the 
insurance  fund  to  the  payment  of  debts  of  the  corporation 
entirely  disconnected  with  the  school.  The  object  of  the 
bill  was  to  enjoin  this  appropriation,  and  to  have  a  receiver 
appointed  to  collect  the  insurance  and  appropriate  it  to  re- 
building the  school. 

Afterwards,  by  amendment  Fltsishel  &  Kimsey  were 
made  parties  defendant  as  creditors  of  the  town  who  had 
gamisheed  the  insurance  company,  and  also  one  Bernhart, 
aoreditor  who  was  proceeding  by  execution.  The  history 
^.  €f  the  purchase  was  also  changed,  so  as  to  be  as  follows: 
Aom  1866  to  1869,  A.  D.  Candler  taught  school  in  Jonesboro 
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in  the  bnilding  known  as  the  Clayton  High  School.  For 
improvements,  advances,  etc.,  the  trustees  of  the  school 
became  indebted  to  him.  W.  A.  Melson  paid  off  this  debt 
and  took  a  deed  to  the  property  to  secure  himself.  In 
1875  the  white  citizens  of  the  town  agitated  the  plan  of 
purchasing  the  school  property  by  contribution  or  taxation. 
Their  action  was  not  under  the  charter,  but  in  their  unor- 
ganized capacity.  They  needed  some  regular  channel  to 
work  through,  and  therefore  communicated  with  the  town 
council.  Through  tlie  council  an  election  was  held  to 
determine  the  desire  of  the  citizens  on  this  subject.  The 
voters  were  unanimously  in  favor  of  the  purchase.  The 
understanding  and  agreement  was,  that  the  title  should  be 
made  to  the  trustees  of  the  Clayton  High  School,  and  that 
they  should  control  the  enterprise.  The  tax  was  laid  and 
the  property  purchased;  but  the  personnel  of  the  council 
changed,  and  the  new  council  took  the  title  to  themselves 
instead  of  having  it  made  to  the  trustees.  The  new  conn 
cil  have  recognized  the  property  as  not  theirs,  but  as  belong- 
ing to  the  trustees.  For  the  year  1878,  the  council  levied 
a  tax  in  connection  with  the  school.  Complainants  and 
others,  believing  the  tax  to  be  illegal,  filed  a  bill  to  enjoin 
its  collection.  A  meeting  of  citizens  was  had,  and  a  settle- 
ment made  with  council  by  which  the  bill  was  dismissed 
and  some  of  the  tax  actually  paid.  In  consideration  of 
this  the  council  were  to  turn  over  the  property  and  the 
insurance  policy  to  the  trustees  of  the  Clayton  High  School. 
This  they  had  failed  to  do.  Kimsey  was  a  member  of  this 
council,  and  was  present  at  its  meetings.  In  addition  to 
the  prayer  for  injunction,  etc.,  it  was  prayed  that  the  coun- 
cil be  rc(|uired  to  make  the  transfer,'etc.,  as  above  stated. 

The  defendants  demurred  to  the  bill.  The  answer  of 
the  council  differed  from  the  bill  in  the  following  material 
points:  They  admit  the  collection  of  a  tax,  an  advisory 
election  in  regard  to  purchasing  the  Melson  property,  and 
its  subsequent  purchase,  but  they  deny  that  title  was  to  be 
made  to  the  trustees  of  the  High  School.     They  say  that 
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the  understanding  was  that  wlien  the  property  was  fully 
paid  for  they  should  elect  trustees;  deny  that  they  elected 
a  teacher,  but  they  say  that  the  use  of  the  school  house 
free  was  tendered  to  one  Looney,  who  took  it  and  used  it 
for  school  purposes  as  a  private  enterprise.  They  deny  any 
unwillingness  to  apply  the  money  to  rebuilding  the  house, 
etc.,  and  join  in  the  prayer  for  that  purpose.  They  deny 
the  agreement  stated  In  the  bill,  but  say  that  it  was  under- 
stood between  the  council  and  citizens  that  if  the  latter 
would  dismiss  their  bill  in  resistance  to  the  tax  levied,  and 
pay  the  tax,  council  would  turn  over  the  policy  to  any  body 
of  responsible  men  who  might  be  agreed  upon ;  that  this 
agreement  was  not  carried  out — the  tax  not  all  being  paid. 
The  answer  of  Fleishel  &  Kimsey  presented  the  following 
material  points :  They  deny  that  the  election  was  held  to 
determine  the  question  of  levying  a  tax,  or  that  any  tax 
was  laid  under  the  charter  or  otherwise  for  educational  pur- 
poses alone,  or  that  the  property  has  ever  been  dedicated 
to  such  use.  They  say  that  the  election  was  simply  an 
advisory  one  to  test  the  desire  of  the  citizens  as  to  purchas- 
ing the  Melson  property ;  that  the  tax  was  levied  under  a 
general  ordinance  including  this  and  other  objects  together, 
and  not  as  a  special  educational  tax  ;  that  the  purchase  was  by 
the  town,  and  the  property  belonged  to  it  as  a  corporation, 
and  is  subject  to  its  debts.  They  give  the  same  account 
of  the  use  of  the  school  by  Looney  as  that  stated  above, 
adding  that  repairs,  etc.,  had  been  made  and  paid  for  by 
council  with  money  raised  by  general  taxation.  Of  the 
agreement  between  citizens  and  council  they  give  this  ac 
count:  A  tax  was  levied  for  1878;  many  paid  it;  com- 
plainants and  others  declared  their  intention  to  resist  it  by 
Wll ;  the  town  owed  these  defendants ;  the  school  burned, 
and  complainants  tiled  their  original  bill  in  this  case ;  these 
defendants  garnisheed  the  insurance  company,  and  were 
Hide  parties  to  the  bill.  There  was  much  discussion  as  to 
MC0  plan  of  settlement.     Meetings  were  held,  committees 
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pointed,  etc.,  etc.  It  was  finally  understood  that  if  all 
c  tax  was  paid  tlio  debts  could  be  discharged;  or  at  least 
,iic)i  reduced,  and  the  policy  turned  over  to  some  proper 
erson  to  be  collected  and  tlie  proceeds  applied  to  rebnild- 
ng  the  school,  the  trustees  of  tlie  high  school  being  sng- 
gested  for  the  purpose ;  but  this  has  never  been  completed 
by  the  payment  of  the  tax,  and  the  trustees  wonld  not  now 
undertake  the  business.  Tliey  deny  any  miBCondnct  or 
misleading  of  others,  or  committal  of  themselves  by  reason 
of  Kimsey's  presence  in  the  council. 

The  chancellor  granted   the  injunction  prayed   for,  and 
Flcishcl  &  Kimsey  excepted. 

J.  A.  Anderson  ;  Mtnait  &  Howell,  for  plaintifiFa  in 


TiGNEB  &  HoDNETT ;    Stewart  ifc  Hall,  for  defendants. 

Jackson,  Justice. 

J .  By  charter,  the  town  of  Jonesboro  is  empowered  to 
hold  title  to  real  estate  for  school  purposes,  and  to  use 
the  Bchool-house  erected  thereon  for  educational  purposes. 
See  charter. 

If  so,  we  cannot  see  that  it  makes  any  difference  whether 
they  run  the  eehool  as  a  free  school  or  cUarf^  for  tuition, 
onerty  to  private  teachers.     The  great  purpose 
■  children   of  the  town,  and 
t  end  is 
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seekso  to  subject  it.     The  chancellor  refused  the  injunction^ 
and  was  right  in  so  doing. 
Judgment  affirmed. 


The  Life  Association  of  America  vs,  Ferrill. 

W'berie,  no  demand  haying  been  made  for  a  jury,  the  judge  of  the  city 

court  rendered  judgment  for  damages  for  breach  of  contract,  and 

'wrlKre  the  only  question  left  for  the  adjudication  of  said  city  court, 

the  prior  ruling  of  this  court  when  the  case  was  here  before,  was 

amount  of  damages  sustained  by  the  plaintiff  by  reason  of  such 

l>ir€5<ich  of  contract— this  court  having  been  dissatisfied  with  the  rule 

^ow  the  measure  of  damages  adopted  by  the  city  court  on  the  former 

^^ri^l ;  and  where,  under  the  rule  laid  down  by  this  court,  the  evi- 

ce  on  the  trial  last  had,  admitted  without  objection,  though 

i,  is  sufficient  to  authorize  the  judgment  of  the  judge  of  the  city 

coiixt  sitting  both  as  jury  and  judge  : 

B^^*    tliat  this  court  will  not  reverse  and  set  aside  the  judgment  of  the 

^^ty  court  rendered  under  the  circumstances  aforesaid. 

NeMr   trial.    Before    Judge    Harden.     City    Court  of 
Savaxinah.     July  Term,  1878. 

^^  addition  to  the  report  contained  in  tlie  opinion,  it  is 
cif^J  necessary  to  add  the  following : 

^eirill  sued  the  Association  in  attachment  for  $200.00  for 
bT^ch  of  a  contract  for  his  services  as  agent.     By  amend- 
tD^nt,  he  added  substantially  the  following  count  (wliich 
contains  the  gist  of  his  action) : 

Ttat  on  August  17,  1875,  he  was  engaged   in  business 

worth  to  him  $100.00  per  month,  which  was  secured  to  him 

for  twelve  months  from  that  date  ;    tliat  the  defendant,  in 

consideration  that  the  plaintiff  would  relinquish  that  busi- 

0668  and  devote  his  time  exclusively  to  the  business  of  the 

defendant,  agreed  with  him  that  he  should  become  its  agent 

for  a  certain  territory,  and  that  he  should  be  paid  for  his 

jervices  certain  specified  commissions  ;  that  the  defendant, 

{0  consideration  of  the  premises,  promised  the  plaintiff  that 

llie  ratcB  of  insurance  should  remain  the  same  during  the 

jgntinnance  of  the  agreement  and  should  not  be  raised,  and 
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that  the  agreement  was  to  contiQoe  for  one  year  from  tl 
date  aforesaid,  with  the  privilege  to  either  party  to  term! 
ate  it  at  any  time  after  January  1,  1876,  upon  giving  t 
other  thirty  days'  notice  in  writing  ;  that  the  plaintifi  o 
tered  upon  the  service  of  tlie  defendant  under  said  agn 
ment,  and  performed  his  part  of  it  nntil  March  I,  181 
when  it  was  terminated  by  notice  previonsly  given  by  t 
defendant ;  bnt  that  the  defendant,  for  the  pnrpoee 
cartailing  its  business,  and  for  the  purpose  of  injuring  t 
plaintiff,  increased  its  rates  of  insurance  to  such  an  exte: 
that  it  became  impossible  for  the  plaintiff  to  secure  policie 
whereby  the  plaintiff  was  injured  to  the  amount  of  $200.0 
The  case,  as  originally  made,  is  fully  reported  in  60  Qt 
414.  In  its  presnt  shape  there  is  one  new  feature  whi< 
was  then  wanting,  viz :  evidence  tending  to  fix  the  amoni 
of  damages,  by  showing  that  plaintiff  could  have  realize 
at  leaflt  that  amount  if  defendant  had  complied  with  i 
contract. 

Jaokson,  Lawton  &  Basinoer,  for  plaintiff  in  erro 
cited  60  Oa.,  414,  422 ;  Code,  §2756. 

R  E.  Lbbtee,  for  defendant,  cited  8  Oa.,  190 ;  Chitty  c 
Contracts  (margin),  636,  639,  490-49J ;  Code,  §§2183,  307. 
2944,  3074;  Sedgwick  on  Damages,  §302;  60  Ga.,  414. 
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"before — that  if  the  contract  had  not  been  broken  by  the 
<:onipany  or  association  patting  its  rates  so  high  that  the 
]>laintifiF  coald  not  prosecute  at  all  the  work  of  soliciting 
insurance,  and  making  and  remitting  premiums  for  the  year 
:±or  which  he  had  been  employed,  their  rates  being  made 
Xigher  than  all  other  life  companies  operating  in  the  district 
sfifiigned  to  the  plaintiff — if  the  rates  had  not  thus  amounted 
-^to  a  virtual  destruction  of  the  plaintiff's  business,  he  could 
5>robably  have  made  $1,500.00  for  the  year,  because  he  had 
T>efore  the  rates  were  changed,  engaged  applications  enough 
to  have  realized  that  sum  in  commissions  or  premiums. 
This  evidence  was  not  objected  to,  and  whilst  it  is  loose, 
and  not  entirely  satisfactory,  yet  it  is  enough  to  authorize 
the  judge  to  reason  to  the  conclusion  that  the  plaintiff  had 
been  damaged  at  least  $200.00  for  the  two  months  for 
which  he  had  not  been  paid.     We  cannot,  therefore,  say 
that  the  judgment  is  unsupported  by  the  evidence  and 
against  the  law.     Before  he  could  be  discharged,  the  plain- 
tiff was  entitled  to  notice  of  thirty  days  from  the  associa- 
tion.   This  notice  was  not  given  till  February,  and  his  term 
of  service,  therefore,  extended  to  the  1st  of  March.  What- 
ever commissions,  therefore,  he  could  have  made  in  January 
and  February,  for  which  months  he  had  been  paid  nothing, 
and  was  deprived  of  the  opportunity  to  make  by  the  vir- 
tual resolution  of  the  company  to  quit  business  in  his  dis- 
trict, it  would  seem  that  he  was  entitled  to  I'ecover ;  and  so 
it  was  ruled  when  the  case  was  here  before.     The  evidence, 
unobjected   to   and    uncontradicted,  that   he   started    with 
prospects  so  fair,  all  of  which  were  blighted  by  the  deter- 
mination of  the  association  to  increase  rates  to  the  point  of 
annihilation  of  its  business  in  his  district,  would  seem  to 
lead  to  the  conclusion  that  had  it  not  done  so  he  would 
have  made  by  commissions,  in  January  and  February,  the 
sam  adjudged  him  by  the  city  court.  At  all  events,  the  city 
:     eonrt,  acting  as  a  jury,  has  so  found,  and  we  cannot  con- 
';:  ^  dude  that  it  had  not  evidence  to  sustain  the  finding,  and 
j^ihtti  the  judgment  is  theref oi*e  contrary  to  law. 
1^^  «^, Judgment  affirmed. 
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Mdllek  et  al.  V9.  RucMAy. 

1.  The  record  of  a  former  BdjudiceiioQ,  founded  od  a  bill  to  wbich  n 
auliprena  was  atlacbed,  and  of  whicb  no  service  was  made  or  wain 
thereof  had.  \b  not  admissible  in  a  subsequent  suit  between  the  sao 
parties  or  tbeir  privies  in  regard  to  the  same  subject-matter. 

3.  Where  the  contest  waa  over  title  to  realty,  and  a  mistake  in  tbedet 
frcmi  the  grantor  under  wbich  both  sides  claimed,  was  alleged  by  d 
fendants,  one  of  defendants  who  claimed  by  purchase  under  tl 
Others,  waa  an  incompelent  wllness  as  1o  the  original  contract,  tl 
grantor  being  dead,  even  though  he  died  before  defendant  becan 
interested  by  purchase. 

8.  Parol  evidence  as  to  what  are  the  terms  of  a  deeu  is  inadmissible. 

4.  Declarations  of  a  grantor  after  be  has  sold,  and  delivered  the  dee< 
are  inadmissible  to  disparage  the  title  of  Ihe  grantee. 

5.  Admissions  of  the  then  holder  of  Ihe  title,  while  in  possessioD,  i 
to  the  nature  of  his  title,  may  be  sbowo. 

6.  The  admissibility  of  evidence  is  for  the  decision  of  the  court;  i 
credibility  for  the  jury. 

7.  To  correct  a  deed  by  parol  evidence  ot  mistake,  such  mistake  mu 
be  shown  beyond  a  reasonable  doubt. 

Evidence.  lies  adjudicata.  Equity,  Estates.  Befot 
Judge  HiLLYER,  Fnlton  Superior  Court.  April  Term,  1871 

Mre,  Anna  Rhmnan  filed  her  bill  against  Muller,  Breitei 
bncher  aod  others,  to  recover  certain  realty  in  the  city  < 
Atlanta.  She  claimed  as  being  next  of  kin  to  Peter  Oe 
rich,  deceased,  under  a  deed  made  by  Peter  Hugo,  date 
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Mailer  tt  al,  v*.  RhomAD. 


DefendaDt8  set  up  that  Hage's  deed  was  made  by  mistake, 
and  was  intended  to  convey  a  fee  simple  title  to  the  prem- 
ises to  Mrs.  Oelrich ;  that  being  Germans,  not  familiar  with 
the  £nglish  language,  they  did  not  discover  the  mistake  for 
some  time  ;  that  after  Hnge's  death,  Oelrich  and  wife  filed 
a  bill  against  the  administrator  of  his  estate  and  the  two 
sisters  (one  having  since  died)  of  Oelrich  to  reform  the 
deed,  and  a  decree  was  had  for  that  purpose,  which  renders 
the  matter  res  adjudicata.  The  answers  pray  that  if  it  is 
not  already  decided,  it  may  now  be  so  decreed.  [Huge's  ad- 
ministrator was  not  a  party  to  this  bHl.]  Defendants  are  the 
heirs  of  Mrs.  Oelrich  and  a  purchaser  under  them  (Breiten- 
bucher),  and  claim  under  her. 

The  jury  found  for  complainant.  Defendants  moved  for 
a  new  trial  on  the  following,  among  other  grounds  : 

1.  Because  the  court  rejected,  when  offered  in  evidence 
to  support  the  plea  in  bar,  the  record  of  the  former  suit 
of  Oelrich  and  wife  vs.  Iluge's  administrator.  The  bill 
had  no  subpoena  attached  to  it;  there  was  an  order  to 
gerve  non-resident  parties  by  publication,  and  notice  was 
published ;  there  was  no  regular  service  of  bill  and  sub- 
poena on  anybody,  and  the  administrator  came  into  court  only 
by  voluntary  answer.  There  were  otlier  irregularities  which 
it  is  unnecessary  to  mention.] 

2.  Because  the  court  held  Breitenbucher  an  incompe- 
tent witness  to  prove  that  he  was  present  at  the  trade  which 
resulted  in  the  making  of  the  Huge  deed  ;  that  it  was 
agreed  that  fee  simple  titles  to  Mrs.  Oelrich  should  be 
made,  and  that  drawing  the  deed  otherwise  was  a  mistake. 
Breitenbucher  was  one  of  the  defendants  who  held  by 
purchase  from  the  others.  The  purchase  was  subsequent  to 
Hage's  death. 

8.  Because  the  court  rejected  the  evidence  of  witnesses 
Woolfy  Bass  and  others  to  show  a  mistake  in  the  terms  of 
&e  deed. 

4.  Because  the  court  rejected  the  evidence  of  witness  Bass 
that  Huge,  after  the  making  and  delivery  of  the  deed  to 
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Oeliich  and  wife,  eaid  he  hud  made  a  mietake  in  its  terme, 
and  promised  to  correct  it  \>y  making  a  new  deed  to  Mn. 
Oelrieb  in  fee  simple. 

5.  Because  the  court  admitted  tlie  evidence  of  witnesses 
Bhuman  and  Finger  that  Oelrich  and  wife,  wliile  in  posBes- 
sion  of  the  land,  stated  that  after  the  death  of  Mrs.  Gel- . 
ridi,  it  wonld  go  to  Mrs.  Rhninan. 

6.  Because  the  finding  was  too  large  by  half,  it  appear- 
ing that  complainant  had  a  sister.  fA  witness,  George 
Rhnman,  testified,  without  objection,  that  he  was  the  son 
of  complainant ;  that  sire  and  her  sister  were  the  nearest  of 
kin  to  Oelrich ;  that  hiB  mother  wrote  to  him  from  Europe 
that  her  sister  died,  and  that  she  died  without  children.] 

7.  Because  the  court  charged  the  jury  that  thej  must 
believe  from  the  evidence,  beyond  a  reasonable  donbt,  that 
the  alleged  mistake  was  committed  before  they  would  be 
authorized  to  find  that  such  mistake  was  made  in  the  execn- 
tion  of  tite  deed. 

8.  Becanse  the  verdict  was  contrary  to  law  and  the  evi- 
dence. 

The  motion  was  overruled,  and  defendants  excepted. 

M.  A.  Bkll  ;  Gaetbell  &  Weight  ;  N.  J.  Hahuond,  f(^- 
plaintiffs  in  error,  cited  (on  the  points  decided)  as  follows  - 
Bea  adjudicata.  Code,  §gil85,  289T;  1  Kelly,  410;  3  Ih-^ 
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Mailer  et  al.  iw.  Rhaxnan. 

'Waxsvr^  Chief  Jastice. 

This  was  a  bill  filed  by  the  complainant  against  the 
defendants  to  obtain  the  possession  of  certain  real  estate  in 
the  city  of  Atlanta  therein  described,  upon  the  allegations 
contained  in  said  bill.  On  the  trial  of  the  case,  the  jury, 
under  the  evidence  and  charge  of  the  coart,  found  a  verdict 
for  the  complainant.  The  defendants  made  a  motion  for  a 
new  trial  on  the  grounds  therein  stated,  which  was  overruled, 
and  the  defendants  excepted. 

The  complainant  claims  title  to  the  premises  in  dispute 
under  a  deed  executed  by  Peter  Huge  on  the  10th  of  Feb- 
ruary, 1871,  by  which  the  said  Peter  Huge  conveyed  the 
said  premises  to  Catharine  Oelrich  during  her  natural  life, 
and  at  her  death  to  such  child  or  children  as  she  may  have 
by  her  present  husband,  Peter  Odlrich ;  and  if  she  should 
die  leaving  no  child  or  children  by  her  present  husband 
surviving  her,  then  the  title  to  vest  in  her  said  husband, 
Peter  Oelrich ;   and  if  the  said  Peter  Oelrich  should  die 
before  his  said  wife,  and  the   said   Catharine  should  die 
leaving  no  child  or  children  surviving  her,  then  the  title  to 
Vest  m  the  next  of  kin  of  said  Peter  Oelrich.     The  com- 
plainant claims  the  premises  sued  for  as  the  next  of  kin 
of   Peter  Oelrich,  the   said   Peter   having   died    on   the 
24th  of  January,  1877,  without  child  or  children,  leaving 
Ilia  wife,  Catharine,  surviving  him,  wlio,  on  the  24th  of 
^arch,  1877,  also  died,  leaving  no  child  or  children. 

1.  There  was  no  error  in  ruling  out  the  record  oflEered  in 
evidence  of  what  purported  to  be  a  former  decree  between 
the  parties  therein,  inasmuch  as  there  was  no  process  of 
subpoena  to  the  bill,  nor  any  legal  service  thereof,  and  on 
account  of  other  ir regular itiesy  which  it  is  unnecessary  to 
mention. 

2.  There  was  no  error  in  ruling  out  the  evidence  of 
Breitenbucher,  in  view  of  the  facts  disclosed  in  the  record, 
as  to  the  alleged  mistake  in  the  deed  of  Peter  Huge.     It  is 

:   tnie  that  the  parties  claiming  under  the  conveyance  of  the 
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Huller  II  al.  m.  Bbnman. 

propertj  from  Peter  Hnge  were  both  living,  but  the 
ietrstor  of  Peter  Huge  was  not  a  party  to  the  dele 
crOBB-bill,  and  no  decree  reforming  the  deed  on  ace 
the  alleged  mistake  therein  could  have  been  made  ' 
making  hie  administrator  a  party ;  and  if  he  had  bee 
a  party  as  he  ought  to  have  been,  then  Breitenbuche 
have  been  an  incompetent  witness  under  the  statute 
Huge  being  dead. 

8,  4.  There  was  no  error  in  nihng  out  the  parol  ei 
of  Woolf,  Bass,  and  others,  as  to  the  terms  of  the  c 
u  to  the  declararations  of  Peter  Huge  made  after  t 
cation  and  delivery  of  the  deed,  that  there  was  a  i 
in  it. 

5.  There  was  no  error  in  admitting  the  evidence  < 
man  and  Finger  as  to  the  sayings  of  Oelrich  and  wii 
they  were  in  the  possession  of  the  property,  that  it 

■go  to  the  plaintiff  after  the  death  of  Mrs.  Oelrich. 

6.  The  evidence  of  George  Rhuman  as  to  the  d 
Rebecca  Hanson,  the  other  sister  of  Peter  Oelric 
admitted  without  objection,  and  the  effect  of  that  e' 
was  a  question  for  the  jury,  who,  by  their  verdict,  mu 
believed  it,  as  they  found  that  the  complainant  was  t 
to  the  whole  of  the  property  sned  for. 

7.  The  charge  of  the  cotirt,  that  the  jury  must 
from  the  evitlencc    bevoiiul  a  reasonable   doubt    tl 
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Hani«  vt.  The  State  of  Georgia. 


Harris  vs.  The  State  of  Georgia. 

Where  the  evidence  was  that  blood  was  traced  to  defendant's  house, 
and  found  in  a  pool  covered  up  in  his  yard,  and  the  hair  of  a  hog 
was   found    in  a  pot    where  water  was  heated  apparently,   and 
also  on  the  hearth  of  defendant's  house,  covered  up  in  the  ashes  and 
partly  consumed;  and  all  this  was  discovered  the  day  following  the 
night  in  which  a  stolen  hog  was  missed  out  of  a  pen,  and  no  truth- 
iul,  satisfactory  and  consistent  explanation  was  made  of  these  cir- 
cumstances, in  the  judgment  of  the  jury  and  of  the  presiding  judge: 
^A,  that  this  court  will  not  control  the  discretion  of  the  presiding 
Judge  in  overruling  the  motion  for  a  new  trial,  the  evidence  unex- 
plained being  sufficient  to  convict  the  defendant. 
"Where  the  court  is  requested  to  give  in  charge  a  particular  decision 
of  this  court,  it  is  not  the  duty  of  the  judge  to  read  the  entire  case  to 
^he  Jury;  it  is  enough  that  the  principles  of  the  decision  are  fully 
explained  to  the  jur}*^  in  the  general  charge,  and  such  parts  are  read 
bear  upon  the  points  at  issue,  the  substance  of  the  entire  case 
aving  been  given  in  the  general  charge. 

Oriminal  law.  Verdict.  Charge  of  Court.  Before  Judge 
nson.  Washington  Superior  Court.  September  Term, 
8. 


Arris   was   convicted  of   hog-stealing.      The   evidence 

^^^o^ed  that  blood  was  traced  to  his  house,  some  of  it  found 

^^    St  pool  in  the  yard,  which  it  had  been  sought  to  conceal 

^*y  leaking  dirt  over  it ;  hair  was  found  in  a  pot  on  the  place, 

^'tid  aigo  Qu  the  hearth  of  his  house.     His  explanations  were 

^^Satisfactory,  the  theory  of  the  defense  being  that  chickens 

*>a^  been  killed  on  the  place,  and  that  the  hair  on  the  hearth 

^^^^e  from  the  mortar  in  the  chimney,  which  had  been  in 

^^^  for  eighteen  months. 

The  defendant  moved  for  a  new  trial  because  the  verdict 

^'Hs  contrary  to  law  and  the  evidence,  and  because,  when 

^^tiested  by  defendant's  counsel  to  charge  the  decision  in 

^u^  case  of  Newman  V8,  State^  26  Ga,y  633,  the  court  only 

I  ^^tiarged  the  portion  of   it  most  unfavorable  to  defendant, 

L       A^The  presiding  judge  certifies  that  he  charged  fully  the  doc- 

^r       wine  of  reasonable  doubt.] 

»        The  ™oU.„  w„  ove„„,ed,  .„.  Oefe„d.„.  «,c«p.ed. 
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UuHan.  TheSuMof  OaorgU. 

John  W.  Bobison,  for  plaintiff  in  error,  cited  18  i 
264 ;  26  lb.,  633 ;  34  /J.,  342 ;  38  Ih.,  a93  :  1  Starkii 
Ev.,  675 ;  1  Gr.  oq  Ev.,  13  ;  3  Ih.,  29. 

J.  E.  HniiB,  solicitor  general,  for  the  Btate,  cited  26  i 
633,  637;  56  Ih,,  686;  29  lb.,  173;  Hopkins'  Penal  O 
§880. 

Jackson,  Jnstice, 

1.  We  think  that  the  reported  facts  show  the  gail 
the  defendant  hy  circumstantial  evidence.  The  blood 
traced  to  his  honse  from  whence  the  hog  was  stolen, 
the  hair  of  a  hog  found  there,  with  efforts  apparenti; 
hide  it ;  and  the  explanations  set  up  were  inconsistent  v 
each  other,  and  apparently  with  the  truth.  Whether 
or  two  chickens  were  killed,  or  hj  whom  killed,  their  bl 
would  not  make  the  quantity  in  one  place  covered  up  v 
dirt,  and  the  yard  all  freshly  raked  over  looked  suspicic 
and  the  explanation  that  the  hair  came  out  of  the  mor 
eighteen  months  after  the  chimney  was  built,  and  const 
daily  fires  therein,  the  jury  might  well  discredit.  Ti 
was  no  abuse  of  discretion  in  overruling  the  motion  t 
the  verdict  was  without  sufficient  evidence  to  snppon 
and  against  the  law. 

2.  There  appears  no  material  error  in  the  other  gron 
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Kewtom  vs.  The  Georigia  Ballroad. 


Newsom  vs.  Thb  Geobqia  Hailboad. 

1 .  In  a  salt  against  a  railroad,  an  assignment  of  error  that  the  court 
refused  to  allow  evidence  of  the  declarations  of  the  conductor 
Immediately  after  the  accident,  without  spacifying  what  declara- 
tions, is  too  general. 

^.  The  length  of  defendant's  train  on  a  certain  day  was  not  provable 
by  the  average  length  of  its  trains  at  that  season  of  the  year. 

Hailroads.    Negligence.    Damages.    Evidence.    Practice 
^_5^   the  Supreme  Court.    Before  Judge  BARTLErr.    Greene 
perior  Court.     September  Term,  1878. 

To  the  report  contained  in  the  decision,  it  is  only  neces- 
J  to  add,  that  two  of  the  grounds  of  the  motion  for  new 
^^'iiil  were  as  follows : 

1,  Because  the  court  erred  in  refusing  to  allow  Joseph 
ivison,  a  witness  for  plaintiff,  to  give  in  evidence  to  the 

J^'ij^  the  declarations  of  the  conductor  of  the  train,  which 
^^cjlarations  were  made  six  minutes  after  plaintiff  was  hurt. 

2,  Because  the  court  erred  in  allowing  evidence  as  to  the 
^"^^rage  length  of  trains  on  defendant's  road  at  that  season 
^^    the  year. 

^.  W.  Lewis  &  Son  ;  E.  C.  Kinnebrew,  for  plaintiff  in 
^^I'or,  cited  (as  to  declarations  of  conductor),  Code,  gp206 
3^87,  3773  ;  28  Ga.,  93  ;  18  iJ.,  635  ;  56  /J.,  498,  274  ;  1 
^*".  on  Ev.,  §110 ;  55  Ga.j  696.     On  evidence  of  average 
l^xigth,  Code,  §3756 ;  58  Ga,  500. 

J.  A.  BiLLCPS ;  J.  C.  Reed  ;  W.  W.  Lumpkin,  for  de- 
fendant, cited  Code,  §2206. 

Earner,  Chief  Justice. 

I^his  was  an  action  brought  by  the  plaintiff  against  the 
defendant  to  recover  damages  for   the  alleged  malicious 
wiring  the  whistle  of  its  engine  on  its  railroad  when  the 
{Mntiff  was  traveling  along  the  public  road  with  his  horse 
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Newtom  u.  Tbe  Oeoigli  Hallnad. 

and  buggy,  thereby  cansing  Lie  Iiorae  to  ran  awajr  and 
injuring  him  and  liis  property.  On  the  trial  of  the  case  tbe 
jnry,  under  the  charge  of  the  coui-t,  found  a  verdict  io  favor 
of  tho  defendant.  The  plaintiff  made  a  motion  for  a  new 
trial  on  the  grounds  therein  stated,  which  was  orermled,  and 
the  plaintiff  excepted. 

1.  There  was  no  error  in  rejecting  the  evidence  of  David- 
son as  to  the  declarations  of  the  conductor  of  defendant's 
train  that  we  can  correct,  inasmuch  as  it  does  not  appear  in 
the  record  what  those  declarations  were  which  the  plaintiff 
ofEered  to  prove. 

2.  It  was  a  uiatcrial  question  on  the  trial  of  the  case  aeto 
what  was  the  length  of  the  defendant's  train  of  cars  on  the 
day  of  the  injury  complained  of — the  defendant  insisting 
that  its  whistle  was  blown  so  as  to  enable  its  hindmost  car 
on  its  train  to  stop  opposite  the  platform  at  the  Bairdstown 
crossing    for   passengers  to  get  off.    The  evidence   was  -^ 
conflicting  as  to  the  nuniber  of  cara  on  the  defendant's  train  ^ 
that    day — the   plnintiS    insisting   that    as    the   evidences 
showed    that  he  and   defendaiit'n   engineer  having  had  a^ 
previous  difficulty,  that   tbe   latter  shook  his  fist  at  himcr 
and  maliciously  blew  the  whistle   when  be  got  opposite  toz? 
him,  after  the  rear  car  of  the  train  had  passed  the  croasing.'^ 
to  make  his  horse  run  away.     Tliere  was  evidence  as  to  th^. 
distance  from  the  crossing  to  the  plane  where  the  plainti^3l 
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that  point  in  the  case.     The  plaintiff  was  entitled  to  a  legal 
trial  of  his  case,  whatever  may  be  its  merits. 

Let  the  jadgment  of  the  court  below  be  reversed. 


Smiih,  ex'r,  vs.  Hulsey  et  al. 

1.  Where  the  will  of  a  testator  who  died  prior  to  the  adoption  of  the 
Code,  created  a  general  power  of  sale  in  his  executors  for  certain 
purposes  named,  a  private  sale  was  valid,  though  not  made  until 
after  the  Code  was  adopted. 
^.  The  court  did  not  abuse  its  discretion  in  granting  a  new  trial. 

Administrators  and  executors.  Title.  New  trial.  Before 
Judge  Underwood.  Lumpkin  Superior  Court.  Septeiuber 
Term,  1878. 

Reported  in  the  decision. 

W.  G.  Boyd  ;  S.  M.  Smfih  ;  Marleb  &  Perry,  for  plain- 
"^iffa  in  error,  cited,  on  private  sale,  Code,  §§2567,  2569 ;  40 
Ga.,  363,  370;  50  lb.,  553;  58  /*.,  581.   ^^.  ^,..^   .^^^  _    . 

W.P.Price;  J. N. E^orsey ;  C. D. Phllips;  H.P.Bell; 
^ftdoCAY  &  Trippe,  for  defendants,  cited  1  Oa.^  324 ;  58  /J., 
81. 

ABNEB,  Chief  Justice. 

« 
• 

This  was  an  action  of  ejectmcntbrought  by  the  plaintiff 
4%gainst  the  defendants  to  recover  the  possession  of  a  certain 
tract  of  land  therein  described,  and  for  the  mesne  profits 
thereof.     On  the  trial  of  the  case,  the  jury,  under  the  charge 
t)f  the  court,  found  a  verdict  in  favor  of  the  plaintiff  for 
the  premises  in  dispute,  and  $750.00  for  mesne  profits.     A 
motion  was  made  for  a  new  trial  on  the  grounds  therein 
rttted,  which  was  granted  on  the  ground  that  the  jury  found 
M&trary  to  the  charge  of  the  court  as  to  the  construction  of 
^'.  jttia  will  of  Benjamin  M.  Smith,  deceased,  under  which  the 
claimed  title  to  the  premises  in  dispute.     To  this 
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judgment  of  the  court  graiitiD;;  the  new  trial  the  plunlifi 
excepted. 

1.  It  appears  from  the  evidence  in  the  record  that  Smith, 
the  testator,  died  on  the  23d  of  October,  1858,  having  a  short 
time  hcfore  hh  death  made  his  will,  containing  the  foUov- 
ing  claascs,  which  are  all  that  are  material  and  pertioent  t< 
the  present  investigation : 

"  Third.  I  also  direct  tbat  nil  niy  other  propertj  lying  out  of  Lumpki 
county,  the  valuation  of  vrbich  would  bv  too  eipcnsire,  be  disposed  c: 
(be  same  as  that  nhicli  mny  bdve  been  vnlued  as  heretofore  dfrectec 
that  my  executors  and  executrix  keep  a  correct  account  of  all  my  heiM 
whenever  ho  requtisted;  and  I  direct  that  my  present  beloved  wif- 
Nancy  M.  Smith,  have  the  direction  of  Ibc  education  of  all  my  totm 
nnd  daughters  during  her  sane  mind  and  life-lime,  nnd  if  she  shouE" 
die  before  my  children  received  their  cducaliun,  in  such  cuse  tfaeir  e— 
ucation  shall  t>e  controlled  by  the  good  Judgment  of  my  executor 
I  also  desire  that  ray  sods  and  daughlera  receive  a  good  English  cdud; 
lion,  and  if  my  estate  be  sufllcicnt,  that  my  sons  shall  receive  a  clas^ 
cal  education  at  sonic  good  collt-gc,  nnd  that  the  cost  of  each  one 
my  children's  education  be  inken  out  of  their  portion  of  niy  e^latv- 
but  no  charge  he  made  against  each  child  until  after  the  child  it  t>r~f 
teen  years  of  age,  for  board  or  clothing  or  tuition— the  properly  of  »~ 
estate  to  pay  (he  expenses  until  such  age  of  thirteen. 

"Fourth.  ...» 

''Fifth.    I  also  desire  that  my  wife,  Sancy  M.  Smith,  hKve  ber  el  ^M 

tion  either  to  have  one-thirtl  of  my  estate  laid  off  to  her  or  to  sb   .« 

eijually  with  my  children,  the  sons  and  daughters  of  her  body  by  T 

marriage  with  mc.     I  also  desire  thai  my  sons  and  daughters  shall  sh^  - 
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"  Ninth.    I  also  desire,  as  fast  as  my  children  arrive  at  the  age  of 

eniy-ODe  years,  that  they  shall  have  paid  to  thcDi  their  portion  of 

operty,  if  they  so  desire,  and  under  circumstances  which,  in  the  opin- 

1  of  the  executors  and  executrix,  would  be  expedient.    They,  and 

Lcsh  of  them,  may  have  their  respective  portions  at  an  earlier  period 

"     time,  and  to  effect  this,  my  intention.  I  do  hereby  vest  in  my  cxecu- 

M*^  and  executrix  full  power  and   authority  to  dispose  of  my  real 

t;«te.  as  above  expressed,  in  fee  simple  or  otherwise,  in  as  full  and 

r*^  a  manner  as  I  could  myself  do  if  living." 

The  testator  appointed  A.  G.  Wimpy,  George  Kellogg, 
ci  his  wife,  Nancy  M.  Smith,  his  executors  and  executrix 
the  latter  now  being  the  only  acting  representative  of 
e  estate,  and  who  is  the  present  plaintiif.     It  also  appears 
in  the  evidence  in  the  record,  that  Mrs.  Nancy  M.  Smith, 
executrix  of  the  last  will  and  testament  of  the  testator, 
njarain  M.  Smith,  deceased,  on  the  Ist  day  of  December, 
^STl,  conveyed  the  premises  in  dispute  by  deed  duly  exe- 
<^Tit«d  to  Emma  J.  Wimpy  for  the  consideration  expressed 
t:herein  of  $2,000,  and  that  on  the  18th  of  March,  1873,  the 
^^i<iEmma  J.  conveyed  the  premises  by  deed  to  the  defend- 
^nte,  McMillan  &  Snow,  for  the  consideration  expressed 
^herein  of  $5,000,  and  the  question  is,  did  Mrs.  Smith,  as 
^l^e   executrix  of  the  testator,  have  the  legal  power    and 
^^tljority  under  the  will  to  sell  and  dispose  of  the  property 
*^  dispute  at  private  sale?     The  general  intention  of  the 
^stator  was,  as  we  think,  that  his  real  estate  should  be  kept 
^^gether  for  the  benefit  of  his  family  for  at  least  thirteen 
y^^r^  from  the  date  of  his  will,  but  when  any  cliild  arrived 
^t  the  age  of  twenty-one  years,  he  or  she  was  entitled  to 
*^*Ve  paid  to  him  or  her,  Iiis  or  her  portion  of  the  property  ; 
^^d  if  any  child  so  desired,  and  under  circumstances  which 
^^  the  opinion  of  the  executors  would  be  expedient,  they, 
^^d  each  of  them,  might  have  their  respective  portions  at 
^^  earlier  period  of  time ;  and  to  effect  that  intention,  he 
I  ^^ted  full  power  and  authority  in  his  executors  to  dispose 

I  ^*  his  real  estate  in  fee  simple,  or  otherwise,  in  as  full  and 

K  nt*^  *  manner  as  he  himself  could   have  done  if  living. 

WL         *ui8  power  was  created  prior  to  the  adoption  of  the  Code, 
^L         *^d  conferred  upon  the  testator's  executors  a  general  power 
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to  Bell  his  real  estate  as  tberetn  expressed,  and  that  beinf;  eo. 
they  were  authorized  to  make  sale  of  it  at  private  sale. 
Botid  <&  MurdocTi  et  al.  vs.  Zeighr  et  cU.,  1  Kelly,  324. 

2.  But  it  was  insisted  on  the  argument  here,  that  althougl 
the  executrix  may  have  had  the  power  under  the  will  t( 
make  the  cale  of  the  land  at  private  sale,  still  the  evidenct 
showed  that  the  sale  of  the  land  by  the  cxe<^ntrix  was  f  rand 
ulent  and  a  devastavit,  and  that  the  defendants,  McMillai 
&  Snow,  had  notice  thereof,  and  therefore  the  new  tria 
should  not  have  been  granted  for  that  reason.  In  looking 
through  the  evidence  in  the  record  we  are  naable  to  dis 
cover  any  frand  in  the  sale  of  the  land  by  the  executrix  t( 
Mrs.  Wimpy,  or  of  a  deuastaoit.  Mrs.  Wimpy  testifiei 
that  there  was  no  fraud  in  the  aale  of  the  land,  but  on  the 
contrary  it  was  made  for  tlie  protection  of  those  who  wen 
interested  in  the  estate.  Stephens  also  testiHed  to  the  same 
effect.  If  there  was  no  fraud  in  the  sale  of  tlie  land  by  th» 
executrix,  as  a  matter  of  course  McMillan  &  Snow  couI« 
not  have  had  notice  of  that  which  had  no  existence  wbe^ 
they  purchased  the  land.  As  to  the  devaetavit,  Mrs.  Winj 
py  bad  the  land  with  which  to  pay  the  purchase  inoneE 
therefor,  from  which  was  to  be  deducted  her  share  as  oin 
of  the  legatees  under  the  will,  and  the  $800.00  which  std 
had  paid  to  Yati  Dyke  for  the  benefit  of  tho  estate. 
Mrs,  Wimpy  had  collected  the  proceeds  of  the  sale  of  iW. 
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Jahes  v9.  Smith  &  Brother. 

J  -      The  certiorari  made  an  error  of  law  which  must  finally  goyern  thi& 
case»  and  no  question  of  fact  was  involved  which  made  it  necessary 
to  send  the  case  back  to  the  justice  court  for  a  new  hearing  in  that 
c^ourt;  therefore  the  superior  court  should  have  made  a  final  judg- 
:znent  thereon. 
=^-       TJnder  the  constitution  of  1877,  the  justice  courts  have  jurisdiction 
Jn  actions  of  trover  and  all  other  actions  for  torts  to  personal  prop- 
erty where  the  damage  is  less  than  one  hundred  dollars. 
^-       'Where  the  personal  property  is  converted  into  money  by  sale,  the 
^ort  may  be  waived,  and  suit  be  brought  for  money  had  and  received 
by  defendant  for  plaintiff's  use. 

CertioraH.     Practice  in   the  Superior    Court,     Justice 
Ooiirts.    Jurisdiction.   Constitutional  law.    Waiver.     Tort. 
-Amotions.     Before  Judge    McCutchen.     Forsyth   Superior 
CoTirt.     August  Term,  1878. 

Reported  in  the  opinion. 

JI.  L.  Patterson,  for  plaintiff  in  error,  cited  as  follows  * 
On  jurisdiction,  39  Ga.,  107  ;  Code,  p401.  Waiver  of  tort' 
1  Billiard  on  Contracts,  75  ;  2  Gr.  on  Ev.,  §120  ;  7  Oa.,  191  ^ 
38  yj.,  207,  220 ;  57  /J.,  218.  On  the  pleadings.  Code, 
§§4067,4139,  3332;  21  Ga.,  546,  548;  Code,  §§218,  4284- 


l^ABLRB  &  Perrt,  for  defendants. 
** -AcKsoN,  Justice. 

Smith  &  Brother  sued  John  W.  James  on  an  account  in 

^he  justice  court  for  fifty- two  and  a  half  dollars,  the  value 

^^   a  bale  of  cotton  which  James  had  converted  and  sold. 

^^e  justice  court  gave  judgment  for  plaintiffs  on  proof  that 

*he  cotton  had  been  seized  and  sold  by  the  defendant,  that 

^^  Vas  the  plaintiffs'  cotton,  and  was  worth  the  sum  sued 

*^f.   The  defendant  moved  to  dismiss  the  suit  on  the  ground 

*^^t  the  facts  made  it  an  action  of  trover,  and  that  the  jus- 

^^  court  had  no  jurisdiction  of  cases  of  trover.     The  jus 

of  the  peace  refused  to  dismiss ;  the  case  was  taken  by 

it  of  certiorari  to  the  superior  court,  and  that  court  sus- 
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tained  the  certiorari^  ruling  that  the  justice  court  had  *^^ 
jurisdiction  of  trover,  but  refused  to  pass  final  judgmc^  "^ 
upon  the  case,  sending  it  back  to  the  justice  court  with  t-  T\^ 
direction  that  it  had  no   jurisdiction  of  trover,  but  to  se^      i*^ 
tlie  case  could  be  amended  in  such  manner  as  to  proceed  tur  ox 
money  had  and  received. 

To  the  refusal  of  the  court  to  pass  final  judgment 
missing  the  action  in  the  justice  court  for  want  of  jurisd 
tion,  the  defendant,  James,  excepted,  on  the  ground  that  t 
court  erred  in  sending  the  case  back,  and  in  not  makinj 
final  disposition  there >f.  So  that  the  questions  made  a' 
ought  the  superior  court  to  have  finally  disposed  of  the  ca 
and  how  ought  it  to  have  been  disposed  of  ? 

1.  We  cannot  see  the  need  of  au}'  amendment  of  ph 
ings  in  the  justice  court.     The  suit  was  for  the  value  of  " 
bale  of  cotton,  500  lbs.,  at  10^  cents  per  lb.,  had  and  recei^ 
to  plaintiff's  use,  §52.50."     So  that  it  was  an  action 
money  liad  and  received  by  defendant  for  plaintiflfa'  xa 
the  facts  were  all  in,  and  there  was  nothing  to  show 
they  w^ould  be  varied.     The  law  of  the  case  upon  them 
quite  plain,  it  seems  to  us,  and  needed  no  further  trial 
the  justice  court.     Therefore,  we  think  that  the  court 
in  not  making  a  final  disposition  of  the  case.     Code,  §40< 
Doraey  vs.  Blacky  55  Ga,^  315, 

2.  But  how  should  it  have  been  disposed  of?     Supp- 
the  case  had  been  trover,  did  not  the  justice  court  have 
risdiction  thereof,  the  amount  or  value  of  the  cotton  bei 
under  §100.00  i    Tlie  new  constitution  on  the  subject  i& 
these  words  :     "  Justices  of  the  peace  shall  have  jurisdicti 
in  all  civil  cases  arising  ex  contractu^  and  in  cases  of  injuri^^* 
or  damages  to  personal  property  when  the  principal  sn/ 
does  not  exceed  one  hundred  dollars."     Const.  1877,  art. 
see.  7.     The  action  of  trover  is  an  action  for  damages 
personal   property.     See    Guilford  cfe   Co.  w.   McIRiiley 
61  Ga,^  230.     There  cannot   well  be  any  greater  dami 
to  one's  personal  property — a  bale  of  cotton,  for  instance, 
as  in  this  case — than  to  take  it  off  from  the  owner's 
sion,  sell  it  and  use  the  money.     So  far  as  the  owner  is  con- 
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cemed,  the  defendant  could  not  injure  or  damage  it  more  if 
he  had  burnt  it.    The  verdict  in  trover  is  for  so  much  monev, 
as  damages,  to  be  discharged  by  the  delivery  of  the  property 
within  a  time  limited  in  the  verdict. 

The  constitution  of  1868  gave  the  justice  court  jurisdic- 
tion in  all  civil  cases — land  as  well  as  personalty — when  the 
Buua  claimed  was  under  one  hundred  dollars.  The  constitu- 
tion of  1877  only  alters  its  effect  so  far  as  to  limit  the 
iurisdiction  ex  delicto  to  personal  property.  For  injuries  to 
that,  the  justices  have  jurisdiction  as  before.  Tliey  had  it 
^f  ore.     Gillespie  vs.  Chastain^  57  Oa,^  218. 

3.  Moreover,  if  the  court  did  have  jurisdiction  in  trover, 
the  rule  is  plain  in  the  books  everywhere  that  the  plaintiff 
^a.y  waive  the  tort  and  sue  for  money  had  and  received  to 
^iB  use  where  the  property  has  been  turned  into  money,  as 
^^  t;he  case  at  bar.  See  Hilliard  on  Contracts,  vol.  1,  75 ; 
^^^nleafs  Ev.,  vol.  2,  101-120;  7  Ga.,  197;  38  Ga., 
^^7-220  ;  20  Ga,,  426. 

Iherefore,  the  justices  of  the  peace  were  right  in  both 

'^ses  of  the  case  to  maintain  their  jurisdiction,  and  the 

•or  of  the  superior  court  was  in  not  finally  disposing  of 

'^^  case  by  dismissing  the  certiorari  Sind  affirming  the  judg- 

^^^nt  of   the  justice  court.     The  judgment  must  therefore 

*^^  wversed,  with  directions  that  the  superior  court  dismiss 

•*ie  certiorari  and  affirm  the  judgment  of  the  justices  of  the 

I^a.ce.     The  powers  of  this  court  are  ample  so  to  dispose  of 

^*^e  case.    Code,  §§218,  4284. 

Judgment  reversed  with  directions. 


Hawlby  vs.  Screven  et  aL,  receivers. 

I>U8eoger  who  purchased  a  through  ticket  from  Savannah,  GeorgipJ 
to  Jacksonville,  Florida,  of  the  agent  of  the  Atlantic  and  Gulf  Rail- 
tiNu!,  and  had  his  trunk  checked  accordingly,  could  recover  of  such 
load  for  its  loss,  although  it  showed  that  there  were  three  connecting 
lOids  between  the  two  places  mentioned,  that  it  was  the  first,  and 
diet  it  had  safely  delivered  the  trunk  to  the  second. 
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Sailroads.    Damages.     Contracts.    New  trial.     Be£.otQ 
Judge   BUrden.     City   Court    of    Savannah.    NoveoBLTjer 

Term,  1878. 

Kcported  in  the  decision. 

B.  B.  R10HARD8,  for  plaintiff  in  eror,  cited  48  N.  H.,  ^S39; 
2  Red.  Am.  R'w'y  Cases,  277-280,  290  ;  lb.,  316-324,  and 
note  ;  78  N.  C,  294  ;  22  Wallace,  123  ;  11  Am.  R'w'y  jRs., 
442  ;  5  lb.,  333  ;  16  lb.,  206 ;  56  Ga.,  376  ;  55  /}.,  ^t81 ; 
38  lb.,  619. 

Jackson,  Lawton  &  Basinger,  for  defendants,  cited  C?  ode, 
§§  2083,  2084,  2202, 3036  ;  25  Oa.,  228  ;  39  lb.,  636 ;  42  J^-^ 
642  ;  44  lb.,  278;  55  lb.,  481 ;  acts  1876,  p.  122. 

Warner,  Chief  Justice. 


as 
re- 
ve 
ers 


The  plaintiff  brought  his  action  agaist  the  defendani:^^ 
receivers  of  the  Atlantic  and  Gulf  Railroad  Company  to 
cover  the  value  of  a  trunk  and  its  contents,  alleged  to  t*^ 
been  lost  by  the  defendants'  negligence  as  common  car^^ 
between  the  city  of  Savannah,  Georgia,  and  the  citjT      ^ 
Jasksonville,  Florida.     On  the  trial  of   the  case  the  3  ^^^-^^ 
under  the  charge  of  the  court,  found  a  verdict  for  the  p  l^^^^' 
tiff.     A  motion  was  made  for  a  new  trial  on  the  gro't*   "* 
therein  stated,  which  was  granted  by  the  court,  and 
plaintiff  excepted. 

It  appears  from  the  evidence  in  the  record  that  the  pi  ^^^  ' 
tiff,  on  the  6th  of  November,  1877,  purchased  a  thro^*^^^ 
ticket  of  defendants'  agent  at  Savannah,  for  a  passag*^         ^ 
railroad  from  the  latter  place  to  Jacksonville,  Florida,    ^^ 
that  he  paid  full  fare  for  the  same  ;  that  he  took  passag^^^  ^ 
its  cars  with  his  trunk  at  Savannah  for  Jacksonville,  \. 

place  of  destination,  the  defendants'  agent  having  deliv^^ 
to  him  the  customary  through  ticket  for  himself,  and  a  b^^^ 
check  for  his  trunk  marked  "  Atlantic  and  Gulf  EailrC^**^' 
998."     On  his  arrival  at  Jacksonville  he  presented  his  oh^^^^^ 
and  demanded  his  trunk,  wYi\(i\i  Aeieivdwita?  ajgant  hdiecM  ^ 
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rodace,  and  has  continned   to   do  so.     The  defendants 
roved  at  the  trial  that  the  route  from  Savannah  to  Jack- 
sonville was  over  three  different  roads — the  Atlantic  and 
nlf  Railroad,  the  Jacksonville,  Pensacohi  and  Mobile  Rail- 
<:>ad,  and  the  Florida  Central  Railroad.     The  Atlantic  and 
ulf  Railroad  has  its  terminus  at  Live  Oak  in  that  direction, 
lie  train  of  the  A.  &  G.  railroad  went  to  Live  Oak  where 
engine  was  detached,  and  the  rest  of  the  train  went  on, 
x^wn  by  the  engine  of  the  J.  P,  &  M.  railroad,  and  the 
nductor  of  the  latter  road  receipted  the  conductor  of  the 
•  &  6.  railroad  for  thirteen  pieces  of  baggage  at  Live  Oak 
being  in  good  order,  checked  as  follows,  etc.,  including 
8,  the  number  of  the  plaintiff^s  check.     The  defendant 
nght  to  protect  itself  from  liability  for  the  loss  of  the 
X>l^ntiff's  trunk  as  a  passenger  on  its  road,  under  two  deeis- 
made  by  a  majory  of  this  court  in  Banghvs,  McDanid 
JStrang,  42  Ga,,  641 ;  The  E.  T,  cf-   O,  Railroad  Cain- 
JXM^nyva.  Montgomery^  44  6^a.,  278,  giving  a  construction 
^o  the  2084th  section  of  the  Code  as  to  the  liability  of  a 
*^ilroad  company  in  this  state  for  the  loss  of  goods  beyond 
"the  terminus  of  its  own  road,  and  the  only  question  made 
^'^  the  case  now  before  us  is  one  of  law.     If    the  defendant 
''^Sis  liable  under  the  law  for  the  loss  of  the  plaintiff's  trunk 
^hen  applied  to  the  facts  contained  in  the  record,  then  the 
^©rdict  was  right,  and  the  court  erred  in  granting  a  new 
^rtal.     The  two  cases  cited  and  relied  on  by  the  defendant 
^o  not  necessarily  control  the  decision  of  the  court  in  this 
^^*«e,  which  is  a  suit  by  a  passenger  for  the  loss  of  his  bag- 
S^geassnch  passenger,  for  which  he  held  defendant's  check, 
^hich  was  evidence  of  a  contract  of  some  sort  at  least,  and 
ttie  jury  have  found  under  the  evidence  that  it  was  a  con- 
^'iwst  on  the  part  of  the  defendant  to  transport  safely  the 
pUintiff's  tmnk,  either  by  itself  or  competent  agents,  from 
^vannah  to  Jacksonville,  the  place  of  destination,  and  in 
^^  judgment  that  finding  was  in  accordance  with  the  law. 
^liere  is  no  evidence  going  to  show  that  the  defendant 
^Seied  to  deliver  to  the  plaintiff  his  trunk  at  Live  Oak  and 
^taanded  its  check  therefor  at  that  place,  which  goes  to 
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ehow  what  was  the  conetraction  pQt  upon  the  contract  hj 
both  parties,  as  evidenced  by  tlie  check  delivered  by  the  de- 
fendant's afi;ent  to  the  plaintiff.  In  view  of  the  facts  as  dis- 
closed in  the  record,  and  of  the  law  applicable  thereto,  the- 
coart  erred  in  granting  a  new  .trial. 
Let  the  judgment  of  the  court  below  be  reversed. 


Lawton  vs.  Branch  &  Cooper. 

Where  by  the  summona  Ihe  garaishee  was  retiuired  to  answer  what  he 
was  indebted  to  defendant  in  execution,  or  what  property  or  effects 
he  has  in  hie  hands  belonging  to  bim,  or  had  at  the  time  of  the  Mr- 
vice  of  the  summons,  arid  also  v>Aal  he  had  heoome  ijidebleti  (0  Aim,  «r 
lehal  properly  or  effectt  he  Dad  received  or  got  poiecstion  of  ttelrmging  to 
him,  beticeen  the  time  of  lertke  andfiliTtg  hU  anewer  to  the  rummotu; 
and  where,  at  the  return  term  of  said  garnishment,  the  garmahefe 
made  answer  that  be  was  not  indebted,  nor  bad  any  property  or 
effects,  either  when  served  or  wben  his  answer  was  filed,  hut  omit- 
ted to  make  any  answer  in  respect  to  indebtedness  incurred  or  effects 
received,  between  the  time  of  service  and  the  time  of  his  oDswe-r 
and  where,  at  the  next  succeeding  term,  on  the  call  of  the  case,  o-^ 
the  plnintiffs'  motion,  tbe  answer  was  stricken  as  in sufflcteot  Id  la^^ 
and  judgment  waa  rendered  against  tbe  garnishee  for  the  amount  ^ 
the  Judgment  and  costs;  and  where,  at  the  term  next  aubsequent 
that  nt  which  said  judgment  was  rendered  against  the  gamiahee,  ~ 
made  a  motion  lo  set  it  aside  nn  the  ground  of  accident  and  mlsta^^ 
in  this,  that  he  requested  Ibc  clerk  of  the  court  to  write  bis  anaw-    -~ 
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^inst  Lawton ;  he  moved  to  set  it  aside ;  the  motion  was 
-OFermled,  and  he  excepted. 

(Tackson,  Lawton  &  Basingbr,  for  plaintiff  in  error. 
'O'lfiOBOE  A.  MEEtcBR,  for  defendants. 
Jackson,  Justice. 

The  question  made  by  this  record  is,  whether  a  garnishee 
^ho  fails  to  make  answer  to  a  summons  of  garnishment 
'©quiring  him  to  answer  not  only  in  respect  to  indebtedness 
"^hen  served  with  the  summons  and  when  he  answered  it, 
^^t  intermediate  those  dates,  when  he  fails  to  answer  touch- 
^^8  the  latter  point  of  inquiry,  and  judgment  is  awarded 
^^inst  him  regularly  for  such  failure,  can  relieve  himself 
^'^m  his  negligence  on  a  motion  to  set  aside  the  judgment 
^^  ^  subsequent  term  on  the  ground  of  accident  and  mis- 

^e  got  the  clerk  to  write  his  answer  for  him.    He  told 

^^  clerk  to  write  it  in  full,  embracing  the  intermediate  time. 

*^e  clerk  thinking  it  unnecessary,  left  that  part  out.    The 

^^**iiishee  swore  to  and  signed  what  the  clerk  wrote  without 

^^ing  it  over.     Judgment  was  rendered  against  him  for 

^^B  insufficient  answer  by  the  court  at  the  second  term 

.Wording  to  law  ;  and  at  the  next,  he  made  the  motion  to  set 

^^  aside. 

^e  would  be  glad  to  relieve  the  garnishee  if  it  could  be 

y*one  according  to  law,  for  the  case  seems  a  hard  one.    But 

**^  ie  his  own  negligence.    He  did  not  even  read  over  his 

^^Bwer  after  the  clerk  wrote  it.     According  to  his  deposition, 

^^  knew  what  ought  to  be  written  and  instructed  the  clerk 

"^hat  to  write  ;  but  the  clerk  intentionally  omitted  the  fatal 

P'W.    There  was  no  mistake,  therefore,  by  the  clerk,  and  if 

t.     **^y  by  the  garnishee,  it  arose  from   his  neglect  to  read 

■      wrfore  he  swore.     A  court  of  law,  on  a  motion  to  set  aside 

■L    ^  lodgment,  will  hardly  grant  relief  when  a  court  of  equity 

^^  Vonld  refuse  it. 

^K ;    bthe  case  of  Stroup  vs.  SuUivan  <&  Blacky  2  Kelly ^  275^ 
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relief  to  the  garniBbee  was  refaaed  by  the  coart  on  a  bill 
filed  Id  eqaity  therefor  in  a  case  Bimilar  to  this ;  and  the 
conrt  there  laid  down  the  rule  that  the  mistake  or  accident 
which  wonld  authorize  relief  mnet  bo  unmixed  wi^  negli- 
gence on  the  part  of  the  complainant.  And  snch  is  the 
Code,  §§3129,  3595.  The  party  seeking  relief  in  the  case 
at  bar  on  this  motion  to  sot  aeide  was  very  negligent  in  not 
reading  over  the  answer  before  he  signed  it  and  deposed  to 
its  troth.  The  better  plan  wonld  liavc  been  to  have  em. 
ployed  coansel ;  then,  while  if  there  had  been  mistake  he 
might  not  have  been  relieved,  he  wonld  have  had  his  remedy 
over  against  the  attorney.  In  2  Kelly  counsel  was  employed, 
I  believe,  but  there  was  neglect,  and  no  relief  was  granted. 

See,  also,  cited  for  defendants  in  error.  Code,  §3304 ;  3S 
Oa.,  115;  60  Ih.,  554;  acts  of  1856,  p.  29,  §15;  Code, 
§§3483,  3556,  3549  ;  51  Oa.,  326  ;  32  [b.,  119  ;  56  lb.,  510; 
45  Ih..  1+4-146 ;  Code,  §^4252,  4958  ;  58  Ga.,  263 ;  57  /*., 
27 ;  38  lb.,  297,  602  ;  Code,  §0588, 3121,  3117, 3592, 3596, 
3129 ;  38  Oa.,  138 ;  4  lb.,  175  ;  33  Ih.,  12. 

For  plaintiff  in  error  :  40  Oa.,  506  ;  50  Ih.,  575  ;  55  /J-  , 
153 ;  57  Ih.,  25  ;  58  Ih.,  262  ;  18  Ih.,  650-657 ;  22  Ih.,  5^ 
55  ;  45  lb.,  369. 

Judgment  affirmed. 
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T.  H.  PioKKTT,  by  brief;  D.  A.  Vason,  for  defendants, 
cited  Code,  §§2040,  5135,  1803,  2018,  1785  ;  26  Oa.,  380. 

^ARHEB,  Chief  Jnstiee. 

^is  was  a  claim  case  which  was  submitted  to  the  court 
'^low  for  decision  on  an  agreed  statement  of  facts,  without 
^'^^  intervention  of  a  jury.  The  court  decided  that  the 
Property  was  not  subject  to  the  Ji.  fa.  levied  thereon, 
^hereupon  the  plaintiff  in  Ji.  fa,  excepted. 

It  appears  from  the  record,  that  the  property  was  levied 

^^   JI8  the  property  of  Mrs.  R.  A.  Sawyer,  to  satisf j  a  judg- 

^^xit  obtained  against  her,  and  that  she  claimed  it  as  a 

^c^Oiestead  exemption  for  herself  and  two  minor  children 

^y  Tletcher,  her  former  husband,  and  one  minor  child  by 

^"^yer,  her  present  husband  ;  that  the  claimant  was  in  pos- 

®^fiBion  of  the  property  claimed  at  the  time  of  the  levy,  the 

til  fee  minor  children  jiving  with  her,  but  what  were  their 

''^pective  ages  does  not  appear ;  tliat  after  her  inter-mar- 

^^ge  with  Sawyer,  her  present  husband,  he  obtained  a  home- 

^t^ad  exemption  of  all  his  individual  property  under  the 

Pi'ovisions  of  the  2040th  section  of  the  Code ;  that  after- 

^"^rds,  on  thelSthof  December,  1876,  the  claimant  applied 

^^i*  and  obtained  her  homestead  exemption  in  tlie  property 

*^vied  on,  the  same  being  her  separate  property  in  posses- 

^^OTi  before  her  marriage  with  Sawyer,  and  the  question  is 

whether  upon  the  foregoing  statement  of  facts  the  property 

^^8  subject  to  the  ji,  fa,  levied  thereon.     In  our  judgment, 

^^  Was  subject.     The  husband  is  recognized  by  law  as  the 

^^Hd  of  the  family.     If  a  wife  having  children  by  a  former 

^  'Well  as  by  a  present  husband  can  be  said  to  be  the  head 

^*  any  family,  most  certainly  it  is  not  the  head  of  a  mixed 

k       tamily  consisting  of  herself  and  her  minor  children  by  both 

Wl       "^bands.     She  is  a  member  of  her  living  husband's  family, 

Hk      *l^  80  are  the  children  which  she  bears  to  him.     In   this 

^K     ^^  the  husband  had  secured  all  his  own  property  as  exempt, 

^■^   likd  in  the  benefits  of  that  exemption  she  and  her  child  by 

^B    Um  were  entitled  and  are  still  entitled  to  share.     The  same 
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household  cannot  have  two  separate  homesteads  or  ezetcp- 
^  tions,  one  secured  by  the  husband  in  his  property,  and   the 
other  by  the  wife  in  hers. 
Let  the  judgment  of  the  court  below  be  reversed. 


Oie 


Brown  v8,  Dkiooers  et  al. 

.  Proof  being  made  by  complainants  of  the  loss  of  the  original  ^^^^^. 
stead  papers  by  depositions  of  the  head  of  the  family,  and  o^     ^^^ 
clerk  of  the  superior  court  and  ordinary,  a  certified  copy  fron^- 
clerk's  office  was  properly  admitted. 

2.  The  defendant  having  purchased,  with  the  approval  of  the  ordi 
and  knowledge  of  the  homestead  title  which  he  bought,  will  nO' 
heard  to  attack  the  homestead  papers  for  want  of  regularity  in 
petition  or  plat,  or  in  regard  to  the  surveyor  who  acted  in  layin, 
and  returning  the  homestead. 

8.  The  verdict  on  the  subject  of  the  boruifide  character  of  the  pure! 
being  inconsistent  with  itself  and  uncertain  in  its  meaning,  no  v 
decree  can  be  rendered  thereon  on  the  vital  point  in  the  case; 
constitution  of  1877  (article  9,  section  8)  having  ratified  and  c 
firmed  all  bona  fide  purchases  of  homesteads,  where  the  forms  of  ] 
were  complied  with. 

Homestead.     Evidence.     Verdict.    Before  Judge 
kins.    Bulloch  Superior  Court.     March  Term,  1878. 

Mrs.  Dri^gers  and   her  children  filed  their  bill  again^^   ^ 
Brown.     They  alleged  that  in  the  life  time  of   Driggei 
(since  deceased)  a  homestead  was  set  apart  to  himself  an( 
family  ;  that  Brown  wanted  the  place,  and  induced  Driggera^ 
to  consent  to  sell  by  various  means,  especially  by  the  use  of 
undue  influence  over  him  while  intoxicated ;  that  he  coerced 
his  wife  to  sign  with  him  the  deed  to  Brown  by  the  use  of 
threats,  etc. ;  and  that  Brown  knew  this  when  he  bought. 
The  object  of  the  bill  was  to  cancel  the  deed  to  Brown  and 
recover  the  property. 

The  answer  denied  all  the  material  allegations  in  the  bill, 
set  up  that  Brown  was  a  honafide  purchaser  for  value,  and 
denied  that  any  valid  homestead  had  been  set  apart. 

The  case  was  submitted  to  the  ]ury  for  a  special  verdict. 
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They  foand  tliat  the  property  was  a  liotneetead  ;  tliat  it  had 
been  conveyed  by  Driggerd  and  wife  to  Brown  ;  tliat  he 
Qsod  no  fraud  or  nnlawfiil  ineans  to  effect  the  sale,  hat  was 
»  bjynafde  purcbaaer  for  vahie ;  that  Mrs.  Driggors  signed 
the  deed  through  feurs  of  violence  from  lier  husband,  and 
that  Brown  knew  of  this.  Tbu  chancellor  decreed  a  can- 
cellation of  the  deed  to  Brown.  He  moved  for  a  new  trial 
*n  the  following,  among  other  grounds  : 

!■  Because  the  verdict  was   contrary    to    law  and  the 
«'«'Uenee. 

3.  Because  the  verdict  did  not  warrant  the  decree. 

3.  Becanse  the  coart  admitted    in  evidence  a  certified 

5^Pr  of  the  homestead  proceedings  of  Uriggers.     [Mrs. 

*'igger8,  the  ordinary,  and  the  clerk  of  the  superior  court, 

^^^tilied  that  they  had  searched  and  been  unable  to  find  the 

''•ginal,  and  thereupon  the  chancellor  admitted  a  certified 

*^r>yfroni  the  clerk's  office.] 

iThe  motion  was  overruled,  and  defendant  expected, 
^or  the  other  facts  see  the  opinion, 

-El.  £.  Lester;  A,  B.  Shfth,  for  plaintiff  in  error,  cited 
T'^  follows:  On  admission  of  evidence,  60  fi^a.,  114.  On 
r**^a/rfc«.  Const.  1877,  art.  9,  sec.  8  ;  Supplement  to  Code, 

I*.  W.  Meldbih,  for  defendants,  cited,  on  admission  of 
■^idence,  Code,  §2009;  acts  1877,  p.  18;  60  ffo.,  114- 
■*^Hat  sale  was  void,  56  Ga.^  38-3. 

^*ok90k,  Justice. 

^heo  tliis  case  was  here  before,  reported  in  60  Ga.,  114. 
^^  Wu  sent  back  solely  because  the  homestead  papers  were 
•"iproperly  admitted  in  evidence,  and  cuniplaioants'  ease 
***oke  down  on  that  point ;  this  court  holding  that  the  cer- 
**fl«d  oopy  of  the  plat  of  homestead  from  the  office  of  the 
^*WA  of  the  superior  court  was  not  primary  evidence  of  the 
"'OBwitead,  but  that  the  original,  which  ought  to  bo  in  the 
\       frOMidon  oE  oomplainants,  must  first  be  accounted  for. 
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if  it  be  a  valid  law,  protects  him  ia  his  parchaee.    That 
article  is  as  follows : 

**  Bights  whicli  have  become  vested  under  previoasly  ex- 
isting laws  shall  not  be  afFected  hy  anything  herein  coa- 
taioed.  In  all  cases  in  which  homesteads  liave  been  set 
apart  nnder  the  confttitutioii  of  1868,  and  the  laws  made  in 
pnranance  thereof,  and  a  honajiile  sale  of  stich  property  has 
been  sabscquently  made,  and  tho  full  purcliase  price  there- 
of lias  been  paid,  all  right  of  exemption  in  sncli  property 
by  reason  of  its  havinf^  been  so  set  apart,  shall  cease  in  so 
f&r  as  it  affects  the  right  of  the  purchaser.  In  all  such  cases, 
vliere  a  part  only  of  tho  pnrohase  price  has  been  paid,  such 
transaction  shall  be  governed  by  the  laws  now  of  force  in 
^ia  state,  in  so  far  as  tliey  aSect  the  rights  of  the  pnrdiaser, 
**  though  said  property  had  not  been  set  apart." 

"Xhis  section  means,  we  think,  first,  that  homesteads  set 

^P*.rt  under  the  eonstitulion  of  1868,  and  still  in  the  posscs- 

Won  of  the  family  and  unsold,  shall  remain   vested  in  the 

*'*Jily;  secondly,  homesteads  sold   under   the  lawe  made 

"^ier  the  constitution  of  18B8  to  a  hona_iuh  purchaser  who 

^^  paid  f  nil  price  for  the  property,  are  no  longer  exempted 

Ooniesteads  so  that  the  family  can  recover  them,  but  the 

f      '^a  by  virtue  of  the  constitution  of  1877  is  assured  to  the 

~^^*-*i  fide  purchaser,  thus  buying  under  the  forms  of  law 

^    paying  full   price;  thirdly,    where  only  part  of   the 

^  t'chase  money  has  been  paid  by  the  purcliaser  of  the  hornc- 

^  ^^d,  efjuity  will  do  in  the  case  what  equity  would  have 

**  e  had  there  been  no  homestead  sold  but  only  an  ordinary 

**^ncnmi>ered  estate. 

^^e  do  not  sec  why  the  people  of  Georgia,  in  convention 

^**^iiibled  to  frame  an  organic  law,  had  not  the  power  to 

^**ce  tliis  law  and  put  it  in  the  fundamental  law  of  the 

•^te.     We  know  of  no  restriction  upon  tiio  powers  of  such 

^Convention  except  those  imposed  by  the  constitution  of 

k™*  United  States  j  and  we  are  not  aware  of  any  restriction 
Vpon  the  states  in  that  instrument  which  would  debar  them 
hoto  ^making  sach  an  organic  law.  Tlie  power  of  tho 
lipilatnre  of  a  state  to  pass  snch  an  act  is  quite  distinct 


358         SUPREME  COURT  OF  GEORGIA. 

BrawD  w.  Driggen  it  id. 

from  that  of  the  convention  of  the  people  met  to  make  a 
<!onstitation.  The  constitution  of  1868  woald  have  con- 
trolled aod  curtailed  the  powers  of  the  IcgiBlatare  a^nembled 
under  it,  and  every  reatriction  with  which  that  conBtitntioo 
tied  them  would  have  prevented  freedom  of  action  in  mould- 
ing laws ;  bat  npon  the  people,  met  in  convention  in  1877 
to  tnake  a  new  conatitntion,  the  old  one  of  1SC8  had  no 
fetters  for  their  free  limbs. 

It  follows,  therefore,  that  if  Brown  paid  full  price  for 
this  land  (and  about  tlmt  there  seem^  to  be  no  question), 
and  if  he  had  no  knowledge  of  the  duress  under  which  Mrs. 
Driggers  is  said  to  have  acted,  having  been  coerced  bj 
her  husband  to  sign  away  her  rights,  and  if  the  sale  met 
the  approval  of  the  ordinary,  (about  which  also  there  is  no 
doubt,  as  the  ordinary  attested  the  deed  to  Brown  and  wrote 
it,  and  it  had  his  full  sanction),  then  article  9  and  section 
8  of  the  coQStitution  of  1877,  protects  his  title.  Upon 
the  qnestion  whether  he  had  or  had  not  knowledge  of  the 
duress  of  the  wife,  and  thus  whether  he  was  or  was  not 
hmafifU  a  purchaser,  the  jury  found  both  ways,  and  thus 
made  no  verdict  either  general  or  special. 

The  constitution  of  1877,  it  will  be  seen,  requires  of  the 
purchaser  two  things  before  he  can  be  protected  ;  first,  that 
he  has  paid  "the  full  purchase  price,"  and  secondly,  that 
he  bought  hona  pie.    The  words  bw\afide,  therefore,  do 
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:f  e's  consent,  and  the  purchaser  mast  see  to  it  that  the 
not  only  signs  the  deed  freely  so  far  as  he  is  concerned 
air  has  knowedge,  but  that  the  law  in  regard  to  the  assent 
of  tlie  ordinary  is  complied  with.  Here,  as  we  have  said,  the 
ordinary  drew  the  deed  and  approved  it;  and  this  distin- 
gnislies  this  case  from  Hosser  vs.  Cheney^  decided  at  the 
last  term. 

On  the  whole  case,  we  are  of  the  opinion  that  the  new 
trial  shonld  have  been  granted  because  the  verdict  is  so 
contradictory  and  uncertain  that  no  decree  can  be  built 
npon  it,  so  as  to  make  one  harmonious  structure  and*  present 
a  Bymmetrical  record — the  decree  following  the  verdict — a& 
the  law  requires ;  and  therefore  we  reverse  the  judgment 
which  refused  the  new  trial. 
Judgment  reversed. 


Shropshibe  <&  Company  vs.  Johnson. 

It  is  error  for  the  court  simultaneously  to  try  two  separate  cases  before 
^^parate  Juries;  but  objection  to  such  a  practice  should  be  made  at 
^be  time,  otherwise  this  court  will  not  reverse  on  that  ground. 

I^ractice  in  the  Superior  Court.     Before  Judge  Hillyer* 
Fulton  Superior  Court.     April  Term,  1878. 

Imported  in  the  decision. 

"•   B.Goodwin;  T.  P.  Westmoreland,  for  plaintiffs  in 
error,  cited  58  Oa.,  35 ;  Code,  §236. 

^oi^LiEK  &  Collier,  for  defendant,  cited  (that  it  is  now 
^^  late  to  object),  8  Ga.,  408 ;  36  11.,  345  ;  37  IK,  335. 

^^JtHER,  Chief  Justice. 

^e  plaintiff  sued  the  defendants  for  an  alleged  breach  of 

contract,  made  by  them  with  him  for  his  labor  and  services  in 

tAd  about  their  store  in  the  city  of  Atlanta  as  clerk  and 

i^man,  etc.    On  the  trial  of  the  case,  the  jury,  under  the 

iridenoe  and  charge  of  the  court,  found  a  verdict  in  favor 
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of  the  pUintiff  for  thesnui  of  $124.00  A  motion  was  made 
for  a  oew  trial  oa  the  several  grouods  therein  stated,  which 
was  overraled,  and  the  defcndante  excepted. 

Ab  to  what  were  the  terms  of  the  contract  between  the 
parties  in  relation  to  plaintiff's  services  as  clerk,  the  evidence 
was  conflicting.  The  only  ground  contained  in  the  motion 
for  a  new  trial  which  has  any  apparent  merit  in  it,  is  that 
which  alleges  that  the  presiding  judge,  during  a  part  of  the 
trial  of  the  case,  and  during  a  greater  part  of  the  argu- 
ment of  counsel  therein,  was  oS  of  the  bench  engaged  in 
the  trial  of  another  case  on  the  opposite  side  of  the  court- 
room from  the  jury  trying  the  case  of  the  plaintiff  against 
the  defendants.  The  presiding  judge  certifies  in  an  explan- 
atory note  "that  the  other  case  was  an  appeal  from  a 
justice  court,  and  was  taken  up  to  be  heard  by  the  consent 
of  the  counsel  in  it  before  another  panel  of  jnrora,  and 
which  was  subordinate  to  tlie  other  case  on  trial,  that  he  was 
all  the  time  within  earshot,  and  paid  all  the  attention  neces- 
sary to  catch  every  point  made  on  the  trial  and  on  the 
argument"  Ordinarily,  if  the  presiding  judge  of  a  court 
can  liear  and  properly  adjudicate  one  case  at  a  time,  he  will 
perform  all  the  duties  required  of  him  by  the  constitution 
and  the  law  in  that  respect,  and  all  that  can  be  reasonably 
expected  or  required  of  him,  Tlie  trying  of  two  separate 
Ciisea  before  two  so|iai:itr  jurlis  In  vjlvliig  distinct  and  s 
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The  Sotjtuwestbbn  Railroad  Company  vs.  Csaio. 

1.  Mistake  in  naming  the  parties  in  a  motion  for  a  new  trial,  and  in 
raing  out  a  writ  of  error  tboreon,  is  not  a  good  ground  for  enter- 
taining an  extraordinary  motion  for  new  trial  at  a  subsequent  term 
of  the  court;  nor  is  such  mistake  a  good  ground  for  obtaining  a  new 
trial  by  bill  in  a  court  of  equity. 

8.  Independently  of  the  foregoing  ruling,  and  of  said  mistake  in  the 
motion,  the  new  trial  was  properly  refused  on  the  merits  of  the 
application  therefor. 

Practice  in  the  Superior  Court.  New  trial.  Before 
Judge  Griob.    Bibb  Superior  Court.    October  Term,  1878. 

Craig  brought  case  for  injuries  to  liis  person  against  the 
Southwestern  Railroad,  and  recovered  judgment.  A  motion 
^as  made  for  a  new  trial,  wliich  was  refused,  and  a  writ  of 
error  taken.   The  Cential  Bailroad  leased  the  Southwestern 
Hailroad,  and  was  really  the  principal  party  in  interest, 
though  a  distinct  cx)rporation  and  not  a  party  on  the  record. 
When  counsel  for  defendant  made  out  the  motion  and  the 
T)ill  of  exceptions,  tliey  were  by  mistake  made  in  tlie  name 
of  the  Central  Railroad  instead  of  the  Southwestern  Rail- 
road.    For  tliis  reason  the  writ  of  error  was  dismissed  in 
the  supreme  court.     The  term  of  the  superior  court  at 
which  the  case  was  tried  having  past,  counsel  made  an  ex- 
traordinary motion  for  new  trial,  giving  the  above  facts  as 
a  reason  for  then  moving.     The  judge  who  originally  pre- 
sided at  the  trial  having  died,  and  a  new  judge  having 
succeeded  him,  and  counsel  failing  to  agree  on  the  brief  of 
evidence,  defendant's  counsel   filed  a   bill  in  aid  of  this 
motion.     The  judge  passed  upon  both,   and  refused  the 
new  trial.     Defendant  thereupon  excepted. 

B.  F.  Lyon  ;  Lanier  &  Anderson,  for  plaintiff  in  error, 
tited  Code,  §8721 ;  15  Ga.,  550  ;  10  76.,  143 ;  37  7  b.,  672 ; 
Supplement  to  33  lb.,  11. 


Baoov  &  Rutherford,  for  defendant,  cited  Code, 
ilte;  17  Go.,  6S;  Supplement  to  33  lb.,  11  •,  3  Gta.  &^^\., 
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on  Now  Trials,  1520;  22  Ga.,  60;  Code,  §§3721,  674;  31 
Go.,  214. 

Jackson,  Justice. 

1.  Id  this  ease  a  very  natural  mistake  occurred  in  naming 
the  parties,  both  in  the  motion  for  new  trial  and  in  making 
oat  the  bill  of  exceptions.  The  Central  Railroad  Company 
had  leased  the  Southwestern  Railroad,  and  the  two  roads 
were  really  identical  in  interest,  and  employed  for  the  most 
part  the  same  counsel,  the  Central  paying  the  fees.  Tn  a 
contest  between  Craig  and  the  Southwestern,  the  name  of 
the  Central  was  used  in  the  motion  for  new  trial,  and  then 
on  bill  of  exceptions  to  bring  the  case  hero,  when  the  motion 
was  denied  by  the  superior  court.  These  being  two  distinct 
entities — different  persons  in  law — of  course  the  bill  of 
exceptions  was  dismissed.     59  Gii,,  185. 

An  extraordinary  motion  for  a  new  trial  was  then  made, 
and  it  was  refused,  and  error  is  assigned  on  that  refusal. 

We  do  not  think  that  the  record  shows  such  facts  as  make 
a  case  for  the  interposition  of  equity,  or  for  the  grant  of  a 
new  trial  at  law  as  in  ease  of  an  extraordinary  motion  undeE 
the  Code. 

2.  Bnt  even  if  we  did  think  so,  our  examination  of  tlie 
record  shows  a  case  on  the  merits  against  the  railroad  com 
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to  hare  been  committed,  and  both  having  equal  opportunities  to 
know  the  truth.  The  counter-showing  which  the  law  contemplates 
to  be  made  in  opposition  to  a  contiDuance,  is  such  proof  as  negatives 
the  fact  that  the  witness  had  been  subpoenaed,  or  wa3  accessible,  or 
was  absent  without  leave,  or  was  present  at  all  on  the  occasion 
of  the  offense,  and  not  the  mere  proof  that  another  witness  present 
would  swear  differently  from  the  absent  witness — both  witnessing  the 
transaction.  Bj  any  other  rule  the  court,  and  not  the  jury,  would 
pass  upon  the  credibility  of  witnesses;  and  in  cases  where  but  two 
witnesses  were  present  when  the  offense  was  charged  to  have  been 
committed,  and  one  was  absent  though  regularly  subpoenaed,  the 
court  could  make  the  verdict  by  denying  the  continuance.  The 
defendant  has  as  much  right  to  the  version  which  his  witness  would 
give  to  the  transaction  as  the  state  had  to  that  of  its  witness,  and  in 
the  absence  of  his  witness,  he  ought  not  to  be  forced  to  trial,  he  hav- 
ing taken  all  legal  steps  to  secure  his  presence,  and  expecting  to 
have  him  present  at  the  next  term. 

The  evidence  was  conflicting  on  the  venue,  but  there  was  enough 
to  sustain  the  verdict. 

Practice  in  the  Superior  Court.  New  trial.  Before 
dge  Griob.  Crawford  Superior  Court.  September 
rm,  1878. 


IFor  the  facts  see  the  opinion. 

.  L.  Hardbman  ;  K.  D.  Smith,  by  brief,  for  plaintiff  in» 
',  cited  on  continuance,  Code,  §3622 ;  44  6a,,  449. 


.  L.  Babtlbtt,  solicitor  general,  for  the  state. 

-A.OK80N,  Justice. 

The  defendant  was  found  guilty  and  moved  for  a  new 
^al  on  two  grounds — ^first,  because  the  court  overruled  his 
"Motion  to  continue  ;  and,  secondly,  because  the  venue  was 
"T^ot  eufficiently  proven.  The  motion  was  overruled,  and  he 
^^^tioepted. 

.1*  The  case  should  have  been  continued.     The  motion  to 

me  was  based  upon  the  absence  of  a  witness,  and  the 

rraspect  to  his  having  been  subpoenaed,  and  all  other 

as  ta  an  abisent  witness,  were  fully  complied  with. 
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Tlie  testimony  of  the  absent  witneaa,  the  defendant  ewora^^"' 
would  be  that  he  was  present  the  whole  day  with  defend.^:* 
ant,  and  at  the  time  chared  in  the  indictment,  and   pai-^K  •* 
licalarly  in  the  field  at  the  time  the  pistol  was  said  to  hav^  —^ 
been  Been  b;  the  state's  witness,  and  that  defendant  hac^  -^ 
BO  pistol,  and  that  he  and  his  brother,  the  state's  miliii  imi  ■  ■" 
did  not  take  it  ont  of  the  coat  pocket  of  defendant.     Th»  *rJ 
Bolicitop  general  then  proved  by  the  state's  witness  the  eiacf  «:»- 
opposite  of  what  the  defendant  swore    his  absent  iTitnniia— ■  r~ 
if  present,  would  hare  testified,  admitting  hie  presence  arm  -^^ 
the  occasion;  the  court  allowed  this  proof  as  a  counter-r«:« 
showing,  and  refnsed  to  continue  ihe  case;  and  the  nake(»^E3 
qneetion  is,  was  the  court  right  in  so  ruling )      Clearly  notV  «= 
we  think.     Because,  if  so,  every  case  could  be,  and  wouI»  M^ 
be,  tried  by  the  court,  and  not  by  the  jury,  if  a  witness  ttut-  ~ 
absent.     If  the  defendant's  witness  had  been  in  court  an»  mt^s 
had  testified  as  defendant  swore  he  woold,  then  he  wod1»^ 
have  had  witness  against  witness  ou  the  trial,  and  migbcrf  ' 
have  been  acqnitled.     Can  the  court  forestall  the  right  od^ 
defendant  to  have  the  jury  pass  upon  the  case  by  hearin^  ^rv 
a  counter  showing  of  this  sort,  and  overruling  hia  contincv  -^ 
ance  t    Snch  was  not  the  intention  of  the  act  in  regard  t=V 
connter-sbowing,  and  such  is  not  the  law.    The  connte:  ^^^ 
showing  contemplated  by  the  law  consists  of  such  facte  ^tt- 
that  the  witness  has  not  been  subpoenaed,  or  defendant  gav^ 
him  leave  to  be  absent,  or  he  is  out  of  the  state,  or  dead,  c^ 
was  not  present  at  all  on  tlie  occasion  of  the  crime ;  but  nc^ 
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with  hj  the  defendant,  and  the  con nter-sho wing  haring  been 
merely  to  the  the  effect  that  the  state's  witness  and  defendant's 
absent  vitness,  with  eqnal  opportunities  of  knowing  the 
troth,  would  swear  differently  about  the  transaction.  The 
credibility  of  the  hro  men  was  for  the  jury  to  pass  upon 
on  the  trial,  and  not  for  the  court  to  doteruiine  on  the 
motion  to  continue.  This  verdict  is  not  that  of  the  jury, 
having  both  witnesses  before  them,  but  it  is  the  verdict  of 
the  court,  whoso  mliog  excluded  one  of  the  witneseea  con- 
trary to  law. 

Judgment  reversed. 


Haydes  vs.  Neal. 

The  iasne  being  whether  an  alteration  in  a  note  wag  made  with  the 
knowledge  and  consent  of  an  indorser,  and  other  cotea  made  at  the 
tame  time  and  similarly  altered  with  his  knowledge,  being  put  in 
evidence  to  show  bia  knowledge  and  conaent  as  to  all,  it  was  error 
to  charge  the  jurj  that  this  was  a  circumetance  from  which  they 
might  conclude  that  the  defendant  consented  to  the  alteration  of  all 
the  notes.  Such  instruction  trespassed  upon  the  province  of  the 
jnry  in  drawing  their  own  couclusions  from  the  testimony. 

Charge  of  Conrt.  Before  Jndge  Clabk.  City  Court  of 
Atlanta.     Jane  Term,  1878. 

Reported  in  the  decision. 

OoLLiBB  &  CoLLiEEt;  MoCat  &  Tbifpe  ;  Z.  J).  Habsisoh, 
for  plaintiff  in  error,  cited  (on  intimation  in  charge  of  court), 
Code,  §8284:  39  6a.,  597 ;  30  /J.,  324. 

HoFKiHB  &  Glehh,  for  defendant,  cited  60  Oa.,  264. 
^AKNEK,  Chief  Justice. 

The  plaintiff  sued  the  defendant  as  indorser  on  a  note, 
kcopy  of  which  is  as  follows: 

"  Atlanta,  June  2,  187S. 
"  Twelve  months  after  date  I  promise  to  pay  to  the  order  of  myself 
tveoty-Sve  hundred  dollars,  at  either  bank  in  the  city  of  Atlanta, 
twelve  per  cent  Interest  from  date,  value  received." 

W.  L.  TBRASHBa." 
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Indorsed  "  W.  L.  Thrasher,  B.  H.  &  A.  M.  Thraeher,  J. 
A.  Hayden." 

The  defendant  Hayden  filed  a  plea  of  Twn  eat  fac- 
tum and  alleged  that  when  he  indorsed  the  note  the 
printed  words  "valne  received"  were  in  the  face  of  the 
note;  that  after  hia  said  indorsement  the  printed  words 
"  valne  received"  in  the  face  of  said  note,  had  been  erased 
and  the  words  "  twelve  per  cent,  interest  from  date,  valne 
received"  written  instead  thereof,  and  that  said  alteration 
was  made  without  his  knowledge  or  consent,  and  before  said 
note  was  negotiated  to  any  person.  On  the  trial  of  the  case, 
the  jury,  nnder  the  evidence  and  charge  of  the  court,  fonnd 
a  verdict  for  the  plaintiff.  The  defendant  made  a  motion 
for  a  new  trial  on  the  grounds  therein  stated,  which  was 
overmled,  and  the  defendant  excepted. 

It  appears  from  the  evidence  in  the  record,  that  the  de- 
fendant was  an  accommodation  indoraer  for  the  Thrashers 
to  enable  them  to  raise  money  on  the  note,  and  that  the 
plaintiff  paid  full  value  for  it  before  it  became  due,  and 
without  notice  that  it  had  been  altered.  Hoyt  testified  that 
"  Thrasher  presented  to  onr  bank,  a  few  days  before  the  16th 
of  Jnne,  187^,  for  sale,  two  notes  for  $3,500.00  each,  dated 
the  same  day,  and  of  the  same  tenor  and  effect  as  the  note 
sued  on,  except  being  due  at  six  months  instead  of  twelve 
months  afterdate,  and  indorsed  in  the  same  manner  ;  that 
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dent,  Hr.  Hoyt,  for  negotiation,  and  before  the  notes  were 
bought  by  the  bank,  Mr.  Hoyt,  the  president,  eliowci  the 
notes  to  Hayden,  and  these  notes  were  sabstantially  the  same 
ae  this  one,  having  the  same  12  per  cent,  inserted,  and  snb- 
staotiatly  in  the  same  manner,  and  tliat  these  notes  were  ex- 
hibited to  Hayden,  and  he  then  recognized  their  validity, 
or  did  not  dissent  from  it,  or  made  no  point  upon  the  fact 
that  the  notes  Iiad  been  altered,  that  is  a  circumstance  for 
^oa  to  consider  as  to  whether  Judge  Hayden  consented  to 
tJie  alteration  in  said  notes  or  not ;  and  if  you  believe  also 
tliat  the  note  so  sued  onbyNealisoneof  the  $14, 5i)0.00  notes 
tliat  were  so  made  and  indorsed  at  the  same  time  and  traded, 
c>T  were  about  to  be  traded,  to  Hoyt,  (you  will  remember 
tbat  I  charged  you  upon  that  point)  then  that  is  a  circiim- 
stAuce  from  which  you  may  conclude  that  the  defendant, 
flayden,  having  assented  to  two  of  this  batch  of  notes,  and 
tbis  note  iu  this  case  being  one  of  that  batcli,  that  he  con- 
sented to  the  alteration  of  all  of  them." 

Whether  the  alteration  of  the  note  was  made  with  the 
iirstent  to  defraud  any  one,  or  whether  defendant  had  any 
tziowledge  of  its  alteration  before  it  was  negotiated,  and 
liow  far  the  rights  of  the  plaintiff  aa  a  doTia  fide  liolder  of 
the  paper  may  be  affected  by  the  alteration  under  the  evi- 
dence in  the  recoi-d,  we  express  no  opinion,  inasmuch  as 
»'o  are  constrained  to  reverse  the  judgment  for  a  violation 
•^f  the  3248th  section  of  the  Code,  wliich  declares  that  it 
*t»a.H  be  error  for  the  judge,  in  his  charge  to  the  jury, 
***  express  or  intimate  his  opinion  as  to  what  has  or  has 
"^t  been  proved,  etc.  The  judge  toid  tlie  jury  "  that 
"  they  believed  that  the  note  sued  on  by  Noal  is  one  of  the 
H'i.f.W.OO  notes  so  made  and  indorsed  at  the  same  time  and 

L^f^vled,  or  which  were  about  to  be  traded,  then  that  is  a  cir- 
™ni8tance  from  which  you  may  conclude  that  the  defendant, 
"Ajden.  having  assented  to  two  of  this  batch  of  notes,  and 
'^is  note  in  this  case  being  one  of  that  batch,  that  he  con- 
sented to  the  alteration  of  all  of  them,"  In  other  words, 
uie  juj^c  expressed,  or  at  least  intimated,  that  it  was  his 
■BSinion,  that  the  jury  might  conclude — thatie,  decide,  make 
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a.  final  jadgnicnt  from  the  facts  narrated,  if  they  believed 
them,  that  the  defendant  consented  to  the  alteration  of  all 
of  the  notes  ;  whereas  the  etattite  requires  that  the  evidence 
shonld  have  been  submitted  to  the  jury  for  their  considera- 
tion, and  for  them  to  make  their  own  cooclasion  therefrom, 
without  any  expression  or  intimation  of  opinion  by  the 
judge  as  to  what  conclusion  they  might  make  from  the 
evidence  as  to  the  defendant's  consent  to  the  alteration  of 
the  note  sned  on.  Bohler  vs.  Owens,  60  Ga.,  145. 
Let  the  judgment  of  the  court  below  be  reversed. 


MiKKLL  vs.  The  State  of  Georoia. 

1.  Where  the  grand  Jury  list  bod  been  properly  revlBed  and  filed,  but 
not  certified  by  tbe  revisers,  an  objectiou  to  the  ^aud  Jurj  on  tbe 
ground  tliat  the  list  was  not  properlj  revised,  wm  rightly  overruled, 
the  revisera  being  in  court  and  certifying  tbat  the  list  was  correct. 

2.  The  qualification  of  grand  Jurore  was  not  changed  by  the  constitU' 
tion  of  1877,  until  legislation  was  had  thereunder. 

3.  An  ot^lection  to  a  traverse  jury  on  tbe  ground  that  the  list  was  not 
properly  certified,  comes  too  late  after  verdict. 

Jurors.  Laws.  Constitutional  law.  Practice  in  the  Sd- 
perior  Court.  Before  Judge  Tompkins.  Bulloch  Superior 
Court.    March  Term,  1878. 
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1.  It  appears  from  the  record  and  bill  of  exceptions,  that 
^lie  defendant,  on  being  arraigned,  filed  a  special  plea  that 

indictment  was  foand  against  him  by  a  grand  jury  drawn 

JX)m  a  jury  list  which  had  not  been  properly  revised  accord- 

wng  to  law,  and  because  the  indictment  was  not  found  by  a 

Tand  jury  composed  of  the  most  experienced,  intelligent 

d  upright  men,  as  required  by  the  constitution  of  1877. 

he  court  overruled  the  defendant's  plea,  and  that  is  one  of 

e  errors  complained  of.     The  presiding  judge  certifies  that 

regular  list  of  jurors  had  been  prepared  and  filed  in  the 

crk's  office  of  Bulloch  county,  from  which  the  jury  had 

n  drawn ;  that  all  the  names  of  the  grand  jurors  were  gn 

at  list,  but  that  the  same  had  not  been  certified  by  the 

Tisers  of  the  jury  box,  as  required  by  the  3909th  section  of 

Code,  the  revisers  of  the  jury-box  then  being  in  court 

d  certifying  that  the  list  was  correct.    In  our  judgment, 

law  for  the  selection  of  jurors  had  been  substantially 

xnplied  with,  and  there  was  no  error  in  overruling  the 

<l^f  endant's  plea  on  that  ground.     Carter  vs.  The  State^  56 

^^a,,  463. 

2.  As  to  the  jury  not  having  been  composed  of  the  most 
^3c  perienced,  intelligent  and  upright  men,  the  reply  is  that 
t;li^  grand  jury  was  selected  and  drawn,  and  the  trial  had^ 

c3er  the  old  jury  law  prior  to  the  act  of  Dec.  5,  1878,  to 

into  effect  the  constitution  of  1877  in  relation  to  the 

®^l©ction  of  grand  jurors,  that  constitution  providing  that 

^11  laws  then  of  force  in  this  state,  not  inconsistent  therewith, 

should  remain  of  force  until  the  same  should  be  modified 

^^^  repealed  by  the  general  assembly. 

3.  The  objection  to  the  traverse  jury  on  the  ground  that 
t-he  jury  list  was  not  properly  certified  as  required  by  the 

L^  Sft09th  section  of  the  Code,  was  not  made  until  after  ver- 

■L  diet,  and  was  also  properly  overruled.     There  is  sufficient 

^L  evidence  in  the  record  to  support  the  verdict. 

^B  I«t  the  judgment  of  the  court  below  be  affirmed. 

I 
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Lowry  tt.  Blchudl. 

LoWHT  08.  Richards. 

1.  Notice  to  the  defendant  is  not  necessary  id  a  proceeding  to  iisu«  an 
aUa»fi,fa.  upon  lo«9  of  the  ori^nal;  and  though  the  defendftnt  be 
notified,  the  establisbiog  of  the  alien  fi.  fa.  will  not  preclude  him 
from  showing  on  an  issue  of  illegality  that  the  judgment  has  been 
paid  oS,  And  wai  paid  off  before  the  aiiai  wm  Issued.  The  judg- 
ment le  the  debt  of  record ;  the  fi.  fa. ,  whether  original  or  aUat,  is 
merely  the  process  to  enforce  this  debt  of  record.  If  tbe  judgment 
has  been  paid,  the  process  iafunciut  ojgUio.     ■ 

3.  The  evidence  is  clear  that  one  of  the  two  fi.  /im.— that  for  $13.00 
hod  been  BstiHlled — and  the  eertiorari  should  have  been  sostalnejl  aa 
to  that,  at  least. 

Executions.  Estoppel.  Before  Jadge  Hall.  NewtoD 
Superior  Court.     March  Term,  1878. 

Reported  in  the  opinion. 

E.  P.  Edwabds,  for  plaintiff  in  eiTor,  cited  Code,  §§3988, 
3991 ;  9  Qa.,  275 ;  58  lb.,  555 ;  4  fl.,  356  ;  48  lb.,  183 ;  3 
Kelly,  121. 

No  appearance  for  defendant. 

Jaokbon,  Justice. 

This  case  arose  upon  an  atBdavit  of  ille|^litj  in  the  jus- 
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original  ^.  J^as.  satisfied,  by  the  judgment  of  the  justice 
who  issued  the  alias  Ji.  fas. 

We  do  not  think  so.  Thoji.fas.y  whether  original,  alias 
or  plwnies^  are  merely  the  process,  final  to  be  sure,  but 
process  to  enforce  the  judgment.  It  is  the  judgment  which 
is  the  debt  of  record,  and  when  that  is  paid,  the  process 
clies.  It  is  of  no  consequence  whether  it  be  the  first  exe- 
oution  or  an  aliaSy  it  dies  when  that  whicli  gives  it  its  vital- 
ity is  extinguished  by  being  paid.  It  proceeds  illegally 
rhen  the  debt  of  record,  to  collect  which  it  has  been  issued, 
itself  paid,  and  an  affidavit  that  the  judgment  has  been 
-paid  is  good  to  arrest  the  illegal  proceeding.  To  issue  the 
^3fiias^  it  was  not  necessary  to  notify  the  defendant.  The 
proceeding  would  have  been  equally  valid  without  notice. 
In  the  justice,  as  in  the  superior  courts,  the  law  is  the  same. 
C5ode.  §§3983,  3991.  Formerly  the  executions  had  to  be  re- 
newed every  year,  as  in  England.  The  act  of  1811  changed 
thkiR  rule — Cobb's  Dig.,  510 — and  2i,Ji,fa.  returned  to  office 
^Tx^  ca,  sa.  issued,  and  vice  versa^  ministerially  by  the  clerk, 
^nd  now,  under  the  Code,  though  the  jud^e  must  order  the 
^l^rk  to  issue  the  alias  ji,  fas,^  it  is  ex  parte.  See  sections 
a-l>ove  cited ;  and  see,  also,  3  KeUy,  121 ;  9  Ga,,  275 ;  48 
CI.,  183 ;  58  Oa,^  555.  The  court  was  wrong,  therefore, 
think,  in  holding  that  the  judgment  ordering  an  alias 
J^^  ^a.  to  issue  estopped  the  defendant  from  contesting  its 
^^ality  by  showing  that  the  judgment  had  boen  paid  off. 

2.  The  other  point  on  which  the  court  below  dismissed 

^^  certiorari  is,  that  the  judgments  were  not  proven  to  be 

P^id  off  and  X^aefi.fas.  satisfied.     It  seems  that  there  were 

^  i^ne  time  three  of  these,  and  that  the  money  was  not  snf- 

*^ent  to  pay  them  all,  or  might  not  have  been,  and  there- 

*^^  as  the  defendant  relied  upon  a  certain  sum  as  having 

P^d  them  off,  and  it  was  not  clear  that  it  was  enough  to 

L      ?^y  all  three,  and  the  third  was  not  accounted  for,  the  jus- 

■  ^>^  of  the  peace  and  the  superior  court  held  that  these  two 
\     f^foi,  should  proceed.     But  one  of  them,  tc-wit :  that  for 

■  %!!^  ^^  appears  from  the  docket  of  the  justice  court  in 
WL  ^IpKi  was  paid,  because  that  discloses  the  fact  that  the  fi.fa. 
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iseaed,  and  was  saUsjied  on  a  certain  date.  We  think, 
therefore,  that  the  court  ehonld  have  euBtained  the  certiorari 
at  least  as  to  tliat  execution.  The  fact  is  that  the  judfirments 
were  rendered  before  the  war,  in  JSS7  or  1858,  the  alias  fi, 
fas.  were  issued  in  18C9,  the  levies  were  made  in  1876, 
within  three  days  of  the  bar  of  the  statute  of  limitations, 
and  the  case  is  rather  stale.  It  appears  that  one  of  the  fi. 
fas.  was  entered  satisfied  ;  that  certainly  without  more  evi- 
dence ought  not  to  proceed,  and  it  is  best  that  the  whole 
matter  be  tried  over  and  thoroughly  sifted.  The  judgment 
is  accordingly  reversed,  because  the  court  erred  in  dismiss- 
iuK  the  certiorari. 
Judgment  reversed. 


Surrs  vs.  Lovbjot. 

Wbere  the  plfttntifiF,  during  the  trial  of  a  case  and  after  part  of  the  evi- 
dence was  submitted,  held  a  conversation  with  one  of  the  jiirj,  or 
in  hie  presence  and  hearing,  wherein  his  version  of  the  circumstan- 
ces attending  the  trade  out  of  which  the  suit  arose  was  stated, 
and  the  defendant  and  his  counsel  were  ignornnt  of  the  fact  that 
such  a  conversation  liad  taiien  place  until  after  verdict,  this  court 
will  not  control  the  discretion  of  the  presiding  Judge  in  granting  a 
new  trial,  though  plaintiS  maj  not  have  intentionally  tampered 
with  the  Jtiror.    The  Juror's  mind  may  have  been  influenced  by  such 
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the  gronnd  as  made  ;  those  of  plaintiff  were  to  the  effect 
that  he  did  not  converse  with  any  of  the  jurors,  pending 
the  case,  in  regard  to  it ;  but  that  after  the  jury  had  been 
stricken  and  discharged  for  the  night,  he  was  questioned  by 
a  friend  in  regard  to  his  case,  and  not  thinking  of  the  pre- 
sence of  a  juror  made  some  statements  in  regard  to  its 
merits.  The  juror  heard  a  part,  if  not  all,  of  them,  but 
si^ore  these  did  not  influence  him,  but  he  made  up  his  mind 
from  the  evidence  and  charge  alone. 

The  motion  was  granted,  and  plaintiff  excepted. 

Mkrshon  &  Smiih  ;  Ekmet  Womack,  for  plaintiff  in  error, 
cited  (on  the  point  decided),  42  Ga.,  64 ;  32  7/5.,  325  ;  18 
7&.,  343. 

Clark  &  Pace,  by  brief,  for  defendant,  cited  6  Ga,j  287 
1 1  76.,  203 ;  17  lb,,  364 ;  34  7J.,  379  ;  56  7J.,  653  ;  38  lb., 
216. 

•^  A.CK80N,  Justice. 

Various  grounds  were  alleged  in  the  motion  for  a  new 
^*^al,  but  the  presiding  judge  granted  it  on  one  of  them 
**oiie ;  and  iiiasmuch  as  he  overruled  all  the  others,  and  we 
^*^iiik  that  he  properly  granted  it  on  the  one  on  which  he 
''^^led  it,  that  only  need  be  considered. 

Ihat  ground  is  to  the  effect  that  pending  the  trial  and 
*«'t,c3r  the  jury  had  been  engaged  in  the  case  and  had  heard 
^^Tie  evidence  and  were  permitted  to  disperse  for  the  night, 
^^^  plaintiff  had  a  conversation  with  two  of  the  jury,  in 
^tiich  he  detailed  his  version  of  the  land  trade  out  of  which 
^^©  note  sued  on  grew,  and  thus  improperly  influenced  the 
l^tX)r8'  minds. 

It  will  be  seen  from  the  affidavits  on  this  point  tliat  there 

*  %ome  conflict  upon  the  question  whether  or  not  the  con- 

^'^'wtion  was  had  with  the  jurors,  but  there  is  no  doubt  that 

Mof  the  jury  was  present  and  heard  the  case  discussed 

plaintiff.    It  also  appears  that  the  defendant  knew 

of  this  conversation  until  the  verdict  was  rendered. 
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and  that  his  counsel  were  also  ignorant  that  it  had  occurred. 
The  jnror  who  heard  the  conversation  sweare  that  he  was 
uninfluenced  by  what  he  heard,  and  had  not  heard  all  the 
converaatioD,  which  was  vith  a  different  person,  and  that  be 
made  hia  verdict  solely  from  the  evidence  and  the  cbarf^e  of 
the  court. 

The  plaintiff  swears  that  he  did  not  remember  that  the 
person  present,  when  lie  was  conversing  about  the  case,  was 
a  juror  in  the  case. 

The  juror's  mind  might  have  been  influenced  by  the  ver- 
sion given  to  the  case  by  the  plaintiff,  though  he  did    not 
recognize  the  influence  himself;  therefore,  although   what 
he  swore  he  miglit  believe,  yet  impresaions  may  have  been 
made  favorable  to   plaintiff  and  against  defendant.     The 
parties,  when  they  strike  a  jury  and   the  jurors  disperse, 
should  be  particular  to  remember  who  they  are — at  least 
enough  so  as  not  to  talk  in  their  presence  about  the  case.  . 
Whether  they  know  or  do  not  know  that  a  juror  is  present,  . 
if  he  be  present,  the  cause  is  equally  prejudiced.     If   the* 
party  be  ignorant  that  he  talks  to,  or  in  presence  of  a  jnror, 
he  relieves  himself  thereby  from  contempt  of  court  and  any  ~" 
moral  turpitude ;  but  he  does  not  relieve  the  case  of  his^ 
adversary  from  being  pr-ijudiced  by  havingan  improper,  or at^ 
least  illegal,  impression  made  on  the  juror's  mind. 

So,  taking  the  most  favorable  view  which  can  be  taken  of" 
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J0HN8ON  VS.  POULLAIN  et  al. 

1.  Wbere,  ber  hasband  and  bead  of  tbe  family  refusing,  tbc  wife,  on 
behalf  of  herself  and  six  minor  children,  applied  for  homestead  of 
realty,  and  tbc  husband's  and  father's  real  estate,  out  of  which  the  ap- 
plication prayed  that  the  homestead  be  carved,  consisted  of  one  bouse 
and  lot  in  a  city,  valued  by  tbe  surveyor  at  $3,000.00,  and  where  the 
said  bouse  and  lot  was  sold,  and  two  thousand  dollars  of  the  pro. 
ceeds  of  sale  was  set  apiirt  by  the  ordinary  as  a  homestead  fund,  and 
was  placed  in  tbe  bands  of  a  receiver  to  be  invested  in  a  homestead  for 
the  family,  and  where  said  receiver  invested  some  eighteen  hundred 
dollars  of  said  homestead  fund  in  a  house  and  lot,  bought  for  the 
family  as  a  homestead,  at  the  price  of  $2,500.00,  and  the  husband 
and  wife  executed  a  mortgage  on  tbe  house  and  lot  for  tbe  balance 
of  the  purchase  money  in  their  own  behalf  as  owners  thereof,  which 
was  foreclosed  and  execution  issued  on  the  judgment  of  foreclosure 
for  the  sale  of  the  entire  property,  and  was  levied  thereon;  and 
where  the  wife,  in  behalf  of  herself  and  said  minors,  filed  her  bill 
in  equity,  setting  forth  the  above  facts,  and  alleging  that,  owing  to 
the  depreciation  in  tbe  value  of  tbe  property,  the  same  would  not 
now  bring  tbe  balance  of  purchase  money  with  interest  at  18  per 
cent,  agreed  to  be  paid  thereon,  and  the  entire  homestead  fund 
would  be  lost  unless  an  injunction  were  granted  staying  tbe  pro- 
ceedings to  sell  until  tbe  equities  between  the  parties  could  be  ad- 
justed; and  where  the  bill  prayed  for  a  cancellation  of  the  trade, 
and  tbe  payment  of  tbe  homestead  fund  back  by  tbe  mortgagee  after 
settlement  of  rents  for  the  use  of  tbe  house  since  the  purchase,  or 
^or  such  other  relief  as  equity  would  decree  on  such  facts: 
Ni^,  that  there  is  equity  in    tbe  complainant's  bill;  that  the  mort- 
^^ge  made  by  Johnson  and  wife  affected  only  that  part  of  tbe  prop- 
erty which  is  not  covered  by  the  homestead  fund  invested  therein, 
^md  the  reversion  after  the  termination  of  tbe  homestead  estate — 
^hat  is,  it  covered  seven  twenty-fifths  of  tbe  entire  title  to  the  house 
«^nd  lot  and  the  reversionary  interest  in  the  remaining  eighteen  twen- 
t^j^-fifths  owned  by  Johnson. 

The  judgment  of  foreclosure  binds  only  tbe  interest  of  Johnson 
^nd  wife  individually  in  the  house  and  lot,  which  amounts  only  to 
acven  twenty-fifths  of  the  entire  estate  in  said  house  and  lot  and 
Johnson's  reversion  in  eighteen  twenty-fifths  thereof;  and  equity 
^111  therefore  restrict  tbe  lien  of  tbe  mortgage  to  the  interest  of 
Johnson  and  wife,  as  aforesaid,  and,  if  necessary,  will  either  order 
the  sale  of  the  property  and  a  division  of  the  proceeds  in  tbe  pro- 
portion of,  say,  seven  to  eighteen— the  re-investing  of  such  portion 
fiC  the  fund  as  represents  tbe  eighteen  hundred  dollar  homestead 
lUtfeei  therein  in  a  new  home  for  tbe  family,  with  the  ultimate 
1^1^  of  the  mortagee  to  levy  upon  and  sell  the  new  homestead  for 


SUPREME  COURT  OF  GEORGIA. 


the  iinpftid  part  of  the  mongage  fi.fn.  at  the  terminatioQ  of  t! 
homeelead  estate,  or  decree  that  the  mortgage  ji.  fa.  proceed  to  m 
the  seven  iwenty-llflhs of  aaid  eatnie,  leaving  the  homestead  inlere 
and  reversion  for  the  present  UDuflectcd,  and  that,  in  (he  iiietiDtini 
the  mortgage  Ji.  fa.  be  Stayed,  at  least  so  far  as  the  homestead  ai 
reversLoti  are  concerned. 


Mortgage.  Homestead.  Equity.  Injiinclion.  Hnabani 
and  wife.  Before  Jndge  Lawbon.  Greene  Connty.  M 
Chambers.    March  15,  1879. 

Mra.  Joiinson  filed  her  bill  against  PouIIani  et  al.     Tt 
principal  facts  set  np  were  as  follows :  Her  htieband  ref la 
ing,  she  applied  for  and  obtained  a  homestead  in  a  house  air 
lot  belonging  to  him.     Being  valued  at  more  than  $2,00* 
and  under  levy,  the  ordinary  passed  an  order  setting  apa- 
$2,000  of   the  proceeds  of  it«   sale  to  be  iaveeted  in 
home  for  tlie  family.     One  Brown  was  appointed  reccivw 
to  make  the  i-e-in vestment.     He  bought  a  place  from  Poi 
lain  for  $2,500,  paid  from  the  money  set  apart  by  the  oi 
nary  ^1,80((,  and  gave  a  mortgage  of  the  hasband  and  wit 
on  the  place  to  secure  the  balance  of  the  purchase  mone_^  ^ 
which  was  to  bear  eighteen  per  cent  interest.    Mrs.  Johr    * 
BOD  signed  this  mortgage,  nnderstanding  that  it  bound  onZT   -■ 
the  excess  over  the  homestead.     Poullain  has  foreclosed  h^cr' 
mortgage,  and  is  proceeding  to  condemn  the  lot.     If  toC  -^ 
now  it  will  not  bring  enongh  to  pay  ihe  baknec  of  tYie  pc^cr" 


i 
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Columbus  Heard,  for  defendants,  cited  55  Ga.^  21^2; 
Code,  §§2012,  3968,  3126,  3135,  3218 ;  13  Ga,,  389 ;  18  lb,, 
488;  56  16.,  94;  53  /J.,  66;  55  /J.,  622;  59  75.,  835. 

Jackson,  Justice. 

The  receiver  had  no  right  to  invest  the  homestead  fund 
in  property  worth  more  than    the  fund  would  buy,  and 
Ponllain,  cognizant  of  all  the  facts,  had  no  right  to  sell  so 
as  to  encuniber  the  homestead  with  a  mortgage  given  by 
Johnson  and  wife.     His  claim  is  not  purchase  money  in  the 
sense  of  the  constitution.     Both  parties,  however,  seem  to 
have  acted  honestly,  but  with  mistaken  ideas  of  the  law  ; 
and  the  result  is  that  both  have  equities  which  ought  to  be 
adjusted;    and  we  think  that  the  case  is  one  peculiarly 
suited  to  the  interposition  and   jurisdiction  of  courts  of 
equity.     The  mortgage  covers  all  the  house  and  lot  except 
the  homestead  estate  therein  ;  it  does  not  cover  that,  because 
Mr.  and  Mrs.  Johnson  had  no  right  to  bind  that  by  the 
mortgage,  and  it  does  not  appear  that  they  tried  to  do  so. 
So  far  as  their  interest  in  the  house  and  lot  is  concerned, 
that  is  bound  by  the  mortgage ;  and  as  they  gave  the  mort- 
^^age,  they  cannot  deny  their  title,  and  the  foreclosure,  if 
they  could,  would  conclude  them.     What,  then,  is  their  in- 
terest ?    The  answer  would  seem  to  be,  the  house  and  lot, 
except  the  homestead  part  thereof.     What  is  that  part? 
The  whole  was  estimated  at,  and  bargained  for  at,  and  pur- 
chased at,  the  price  of  twenty-tive  hundred  dollars.   Eighteen 
liandred  dollars  of  homestead  money  was  paid  for  it ;  there- 
fore the  homestead  part  is  eighteen  twenty-fifths  thereof. 
The  remaining  seven-twenty-fifths  is  not  homestead,  and  as 
Johnson  and  wife  have  mortgaged  it,  and  the  mortgage  has 
l>een  foreclosed  against  them,  and  they  cannot  deny  title, 
that  title  is  in  them.    So  that  the  mortgage  covers  seven 
Wenty-fifths  of  the  house  and  lot.    Johnson  also  owns  the 
lerersion  in  the  homestead — eighteen-twenty-fifths  of  the 
property — after  the  termination  of  the  homestead  estate  by 
fte*  extinction  of  the  recipients  of  such  an  estate ;  and, 
Aerefore,  the  mortgage  covers  that,  too. 


378  SDPREME  COURT  OF  GEORGIA. 

Johnioii  *>.  Panliaiu  it  oL 

The  eqnitieB  of  the  respective  parties,  therefore,  wonld 
seem  to  be  this  : '  That  eighteen-twenty-fifthB  of  the  house 
and  lot  IB  not  subject  to  the  mortgage  bo  long  as  the  home- 
stead  estate  reniaiuB  in  existence,  so  long  as  the  family 
remains  a  family,  but,  that  seven -twenty-fifths  is  subject  at 
once,  and  the  reversion  in  the  eighteen-twenty-fifths  will  be 
when  it  comes  into  Johnson's  poBsesaion,  or  right  of  posses- 
sion, by  the  termination  of  the  homestead. 

The  property  has  depreciated  in  value.  ,  Probably  it 
will  not  bring  $1,800.00.  Partition  will  bo  necessary — 
equitable  partition  especially  appropriate  ;  even  more  so, 
if  possible,  than  in  the  case  of  Grimes  et  al.  vs.  LitUe  et  aL, 
reported  in  50  Ga.,  649,  where  it  was  held,  in  the  case  of 
two  trnst  estates  having  become  blended,  without  fraud  in 
eitlier  trustee,  that  a  bill  in  equity  would  lie  for  such  parti- 
tion. In  the  case  at  bar,  equitable  interference  is  more 
necessary,  because  not  only  partition  may  have  to  be  made, 
and  the  property  sold — the  homestead  fund  reinvested 
somewhere — and  Ponllain,  the  vendor  and  mortgagee,  be 
allowed  by  decree  to  hold  his  judgment  of  foreclosure  open 
until  tiie  termination  of  the  homestead  interest,  with  the 
right  then  to  make  the  balance  of  the  money  that  may  be 
due  after  seven-twenty-fifths  of  what  the  honse  sells  for  has 
been  applied  to  the  debt,  or  the  chancellor  may  allow  the 
fi.fa.  to  proceed  at  once  to  sell  the  seven-twenty-fifths 
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-vienTs  are  predicated  upon  the  facts  set  out  in  the  bill,  and 

'tliofie  facts  are  admitted  to  be  true  by  the  demurrer  which 

filed  in  resistance  of  the  application  for  the  injunction, 

d  no  answer  or  affidavit  varying  the  case  made  was  oflEered 

evidence  before  the  chancellor.     Should  they  be  varied 

ixi    substance  on  the  trial  the  equities  may  be  different ; 

probably,  however,  the  truth  of  the  case  is  before  us  now, 

a.iid  we  have  endeavored  so  to  consider  and  determine  the 

piinciples  controlling  it  as  to  make  an  end  of  it. 

Possibly,  other  parties  ought  to  be  made ;  if  so,  tlie  com- 
plainant doubtless  will  be  allowed  to  do  so,  in  behalf  of  the 
ttiinors  interested — if  substantial  justice  cannot   be  done 
according  to  equity  without  their  being  represented  other 
^ban  by  their  mother ;   and  perhaps  Johnson,  also,  should 
^  make  a  party.     But  all  these  are  premature  considera- 
tions, which  the  parties  will  attend  to  as  they  are  advised^ 
^M  as  the  court  shall  direct. 

It  is  enough  now  to  rule  that  the  equity  in  the  bill  is 
finfficient  to  hold  it  in  court  for  a  final  decree,  and  to  require 
AD  injunction  in  the  meanwhile. 
Judgment  reversed. 


OoLDSMTTH,  comptrollcr-gencral,  et  al,  V8,  The  Home  In- 

8UBAN0E  Company  et  al. 

The  act  of  1809  provides  that  "  Whenever  the  existing  <>r  future  laws 
of  any  other  state  of  the  United  States  shaU  require  of  insurance 
companies  incorporated  by  this  state,  and  having  agencies  in 
snch  other  state,  or  of  the  agents  thereof,  any  deposit  of  securities 
in  such  state  for  the  protection  of  policy-holders,  or  otherwise,  or 
any  payment  for  taxes,  penalties,  certificates  of  authority,  license 
fees,  or  otherwise,  greater  than  the  amounts  required  for  such  pur. 
poses  from  similar  companies  of  other  states,  by  the  then  existing 
laws  of  this  state,  then,  and  in  every  such  case,  all  companies  of 
states  establishing,  or  having  heretofore  established,  an  agency  or 
iigtfw^es  in  this  state,  shall  be,  and  are  hereby,  required  to  make  the 
deposit  for  a  like  purpose  with  the  comptroller-general  of  this 
and  to  pay  to  said  comptroller-general  for  taxes,  fines,  penal- 
..  Ilp^  certiflcates  of  authority,  license  fees,  and  otherwise,  an  amount 
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equal  to  the  amount  of  Buch  charges  aad  pajmeots  imposed  by  iS 
laws  of  such  stnte  upoa  compaoics  of  this  alate  and  agents  thereof 
Held,  that  this  act  has  no  connection  with  the  generiil  tax  Inws  of  tt 
state,  but  simply  inipoBes  upon  foreign  companies  as  a  conditic: 
upon  which  they  may  do  bUBioess  here,  the  some  burdens  in  the  wip 
of  liceute  taxes,  etc.,  aalhe  sta'es  of  their  iocorporatioa  mny  ha« 
imposed  uponQeorgiacompaDiesasacoDditloD  of  their  doing  bus 
neas  there.  Thus  construed,  the  act  is  ■  valid,  constitutional  taw.  an 
has  not  been  repealed  by  the  general  tax  acts  passed  since. 

CoiiBtitutional  law.  Lawa.  itiBtiranee.  Taxes.  Con 
ity.  Before  Jodge  Hillyer.  Fulton  county.  .At  Cliaiz 
bera.     December  14,  1878. 

The  general  tax  act  of  the  state  of  Georgia  for  the  ye= 
1878,  directed  that  all  home  and  foreign   insurance  comf= 
niea  should  "  pay  1  per  cent,  on  all  premiums  in  money 
otherwise  received  by  them."     The  act  of  1869  "  to  rea_ 
late  inanrance  business  and  inaurance  agencies  in   the  st^ 
of  Georgia,"  contained  a  reciprocjil  provision,  which  is  fn 
stated  in  the  decision.     The  comptroller-general  has  been 
the  habit  of  collecting  as  taxes,  since  the  passage  of  IK 
reciprocal  law,  from  New  York  companies  2  per  cent.,  a^ 
from  Pennsylvania  companies  3  percent.    In  1878  the  Ho  "^ 
Insurance  Company,   the  Manhattan,  the  Westcliester,  ^ 
Gorman  American,  companies  incorporated  under  the  li^ 
of  New  York,  and  the  Franklin,  the  Fire  Association 
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through  the  taxing  power  of  the  state,  the  act  was  further 
anconstitutional,  for  the  reason  that  taxation  could  only  be 
for  the  purposes  of  revenue,  etc. 

The  chancellor  granted  the  injunction  prayed  for,  and  the 
comptroller-general  excepted. 

Gartrell  &  Wright,  for  plaintiflfs  in  error,  cited  Story 
on  Conflict  of  Laws,  32-38 ;  55  111.,  91 ;  8  Wallace,  lo8- 
181 ;  10  lb.,  567-578 ;  lb.,  410 ;  23  N.  J.,  429 ;  Code, 
§2848  ;  1  Bl.  Com.,  59-60. 

Jackson  &  Lumpkin,  for  defendants,  cited  as  follows : 
Act  of  1869  not  apply.  Potter's  Dwarris,  251,  255  ;  Sedg- 
wick on  Stat,  and  Const.  Law,  191,  194.  205,  219  et  seq,, 
251  note,  253.  Statute  strictly  construed  (against  common 
right,  penal,  special,  against  comity),  Sedgwick,  279  ;  3 
Sumner,  384;  8  Ga.,  30;  30  /J.,  527;  40  lb.,  637:  3  Otto, 
122.  Act  is  repealed,  acts  1877,  p.  122 ;  const.  1877,  par. 
3,  art.  12 ;  acts  1877,  p.  40 ;  const.  1877,  art.  7,  par.  1  and 
2 ;  28  Ga,,  8(» ;  1  lb.,  33.  Act  unconstitutional,  (if  a  rev- 
enue act,  title  does  not  cover),  const.  1868,  art.  3,  sec.  4, 
par.  5 ;  60  Ga.,  404.  Not  uniform,  etc.,  13  Grattan,  767 
31  N.  J.,  531,  543 ;  Looley's  Const,  Lim.,  496,  499,  502 
515 ;  11  Mich.,  347  ;  Borroughs  on  Tax.,  62  ;  23  La.,  449 
10  La.  An.,  398  ;  21  lb.,  434;  24  lb.,  112;  50  Ga.,  543 
60  lb.,  598;  42  lb.,  600.  Not  for  constitutional  purpose 
const.  1868,  art.  1,  sec.  27 ;  const.  1877,  art.  7,  sec.  1,  par 
1 ;  Borroughs  on  Tax.,  509 ;  Cooley's  Const.  Lim.,  487 
Cooley  on  Tax.,  67. 

Warner,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainants  against  the  de- 
fendants with  a  prayer  for  an  injunction  upon  the  allega- 
tions contained  therein.  On  the  hearing  of  the  application 
the  chancellor,  after  considering  the  same,  the  answer  of 
'  defendants,  and  the  affidavit  filed  therewith,  granted  the  in- 
,  Ruction  prayed  for.     Whereupon  the  defendants  excepted. 
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It  appears  from  the  record  that  the  omptroller-general 
of  the  etate  claims  the  legal  right  to  asseas  and  collect  by 
esecatioD,  from  the  plaintifffl  located  in  the  etate  of  Penn- 
sylvania,  three  per  cent,  on  the  premiums  received,  and  two 
per  cent,  on  the  preminms  received  by  the  complainants 
located  in  New  York,  as  a  tax  due  to  the  state  of  Georgia 
for  the  year  1878,  (that  heing  the  rate  of  taxation  npon  in- 
enranee  companies  in  each  of  those  states  respectively),  the 
complainants  doing  bnsinose  in  this  state.  The  coiDptroller 
general  bases  his  right  to  assess  and  collect  the  aforesaid 
tax  on  the  5th  section  of  the  act  of  1869,  which  is  as  fol- 
lows: 

"  Wknaever  the  existing  or  future  taws  of  any  otiier  state  of  tbe 
Uuited  StaUB,  ahHll  require  of  inaurance  companies  iDCorporated  by  this 
Btate,  and  having  agencies  in  such  otiier  state,  or  of  tlie  agents  thereof, 
any  deposit  of  securities  in  aucli  slate,  for  the  protection  of  policy 
holders,  orotherwise,  or  any  payment  for  taxes,  penalties,  certificates  of 
authority,  license  fees,  or  othernise,  erealer  (haa  the  amounts  required 
for  such  puriHwes  from  similar  companies  of  other  states  by  the  Itien 
existing  laws  of  this  siute,  then,  and  in  every  such  cose,  all  cotnpaniesof 
such  states  establishing,  or  having  hei^^tofore  established,  an  agency  or 
agencies  in  this  state,  shall  be,  and  are  hereby,  required  to  make  the  same 
deposit  tor  a  like  purpose  with  tbe  comptroller-general  of  thisstate.and 
to  pay  to  said  comptroUer-geaeral  for  taxes,  fines,  penalties,  certificates 
of  auUiority,  license  fees,  and  otherwise,  an  amount  equal  to  the  unount 
of  such  charges  and  payments  imposed  by  the  laws  of  such  state  npon 
companies  of  this  state  and  agents  thereof. 

"Sec.  6.  That  all  persons  violating  the  provisions  of  this  act  ah«ll 
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<lition  precedent  to  a  foreign  company  doing  business  therein. 
Whatever  was  required  by  the  laws  of  any  one  state,  either 
^he  payment  of  a  specified  tax,  penalty,  license  fee,  certifi- 
<;ate  of  authority,  or  otherwise,  to  enable  foreign  companies 
t;o  do  business  in  that  state,  gi*eater  than   the  amounts  re- 
<juired  by  the  then   existing  laws  of  this  state,  then   the 
<^oinpanies  of  such  state  seeking  to  do  business  in  this  state, 
should  be  required  to  pay  such  tax,  penalty,  license  fees, 
obtain  such  certificate  of  authority,  or  otherwise,  as  was  re- 
<juired  by  the  laws  of  the  state  in  which  said  company  was 
located.     In  other  words,  whatever  burdens  were  i  n posed 
l)y  the  laws  of  any  one  state  upon  a  Georgia  insurance  com- 
pany seeking  to  do  business  in  that  state,  the  same  burdens 
«hould  be  imposed  on  the  insurance  companies  of  that  state 
to  enable  them  to  do  business  in  this  state.     The  object  and 
intention  of  the  act  of  1869,  was  to  prescribe  the  terras 
upon  which  foreign  insurance  companies  might  do  business 
in  this  state,  and  not  to  assess  a  tax  upon  said  companies  to 
raise  revenue  for  the  support  of  the  government  of  this 
fitate.     That  we  have  given  the  proper  construction  to  the 
act  of  1869,  is  manifested  by  the  repeated  action  of  the 
^neral  assembly  of  this  state  to  the  last  session  thereof,  in 
levying  a  tax  of  one  per  cent,  on  all  premiums  received  by 
eaid  foreign  insurance  companies  doing  business  in  this  state. 
Jt  is  true,  the  comptroller-general  is  made  the  agent  of  the 
state  under  the  act  of  1869,  to  regulate  insurance  business 
and  insurance  agencies  in  this  state,  in  accordance  with  the 
provisions  of  that  act,  but  he  had  no  more  power  or  au- 
thority, under  that  act,  to  assess  and  collect  a  tax  against  the 
complainants,  as  such  insurance  agent  for  the  state,  under  the 
general  tax  laws  thereof,  than  Jolin  Doe  would  have  had  if 
he  had  been  appointed  insurance  agent  for  the  state,  instead 
^^  the  comptroller-general.      The  comptroller-general  de- 
'^^es  his  power  and  authority  to  assess  and  collect  taxes,  and 
*P  i«eiie  executions  therefor,  under  the  general  tax  laws  of 
^"^  ftlate,  and  not  as  the  agent  of  the  state  to  superintend  the 
.  •  ^in^lation  of  insurance  business  and  insurance  agencies  in 
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this  Btate  uoder  the  provisions  of  tlie  act  of  1869.  When 
foreign  insnrance  companies  have  been  admitted  to  do  busi- 
ness in  this  state  in  accordance  with  the  laws  thereof,  the 
duty  of  the  comptrollergeiieral,  as  the  tax  collecting  ageDt 
of  the  state,  will  be  best  performed  when  he  shall  proceed 
to  assess  and  collect  from  such  companies  the  tax  imposed 
on  them  by  the  ftenenil  assembly  of  the  state  in  the  enact- 
ment of  its  general  tax  laws,  and  no  more.  There  was  no 
error  in  granting  the  injunction  prayed  for. 

Let  the  jndgment  of  the  court  below  be  affirmed. 


Walsh  vs.  CoLQuirr,  governor. 

Where  siilt  was  broiiglit  on  &  bond  ngninst  a  principal  and  two  sure- 
ties, QQd  a  demurrer  to  lite  declaratioo  was  fl  ed  by  one  of  the  sure 
ties,  wblcb  was  overruled,  and  an  amendment  offered  by  plaintiff 
allowed,  tliis  was  not  sucb  a  final  adjudication  as  could  be  brought 
lo  tbU  court  by  bill  of  exceptions,.  The  proper  remedy  wuald  hate 
been  by  exceptions  pendente  IHe. 

Practice  in  the  Snprema  Cjurt,     February  Terra,  18T9. 

Reported  in  the  decision. 

Baknes  &  CcMMiNo;  Mynatt  &  Howell;  J.  L.  Bbown, 
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.  Alston,  as  principal,  of  DeKalb  county,  Georgia,  and 

I^atrick  Walsh,  of  Richmond  county,  Georgia,  and  George 

^%V.  Adair,  of  Fulton  county,  Georgia,  as  his  sureties,  owe  to 

SLTid  unjustly  detain  from,  said  state  the  sum  of  $5,000.00.  For 

-t:  l^at,  whereas,  the  said  Alston  had  been  elected  to  the  office 

'  public  printer  of  said  state,  and,  pursuant  to  the  statute 

such  cases  provided,  he,  the  said  Alston,  as  principal,  and 

id  Walsh  and  Adair,  as  his  sureties,  at  Atlanta,  in   said 

,  on  the  30th  day  of  January,  1875  made   and  entered 

"to  a  certain  writing  called  a  bond,  to  which  they  rcspect- 

^y  signed  their  names  and  affixed  their  seals  (which  said 

nd  is  here  to  the  court  shown),  by  which   they  bound 

emselves,  their  heirs,  executors  and  administrators,  jointly 

d  severally,  as  follows  : 


OP  G BORGIA — Pulton  County  : 
Know  all  men  by  these  presents,  that  wc,  Robert  A.  Alston,  as 
ipal,  and  Patrick  Walsh  and  George  W.  Adair,  securities,  are  held 
^«^ci  are  firmly  bound  unto  his  Excellency,  James  M.  Smith,  governor 
^>^  ^ta\d  state,  and  unto  his  successors  in  office,  in  the  just  and  full  sum 
"^^  910,000.00,  for  the  full  payment  of  which  we  bind  our  heirs,  admin- 
*^'^x*<itors  and  executors  by  these  presents,  signed  with  our  hands  and 
^^^^1-1  ed  with  our  seals  this  80th  day  of  January,  1875.  Now,  the  condi* 
^*^^i:i  of  the  above  obligation  is  such,  that  whereas  the  said  Alston  was, 
t.he  22d  day  of  January,  1875,  elected  state  printer  by  the  general 
^*^mbly  of  Georgia,  to  hold  said  office  for  and  during  the  terra  pre- 
tDed  by  law:  If  the  said  Alston  shall  well  and  faithfully  do  and  per- 
all  and  singular  the  duties  prescribed  by  the  laws  of  Georgia 
J-^X>ertaining  to  said  office  of  state  printer  for  and  during  the  terra  for 
'^ichhehas  been  elected,  then  this  bond  or  obligation  to  be  void; 
^  ^^Twise,  of  full  force  and  effect. 

•  [Signed]  R.  A.  Alston, 

Patrick  Walsh, 
G.  W.  Adair. 

*  Signed,  sealed  and  delivered  in  presence  of  W.  B.  Perry. 

*  -A^pproved  January  80,  1875.  Jamks  M.  Smith,  governor.* 

*"'  Which  said  bond  said  defendants  then  and  there  deliv- 

^^^  to  said  James  M.  Smith,  then  governor  of  said  state, 

^^d  was  by  him  in  said  official  capacity  approved  and  filed 

^  the  executive  office  of  said  state  as  required  by  law. 

Said  Alston  then  and  there,  upon  the  delivery  of  said  bond, 
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became  the  pnblic  printer  of  said  Btate,  but  was  not,  under 
the  law,  required  to  enter  upon  t)ie  discharge  of  the  daties 
thereof  until  the  first  day  of  the  session  of  the  t^neral 
assembW  of  1876,  at  which  time  it  became  his  dutj  to  print 
the  laws,  journals,  and  such  bills,  reports  and  other  docu- 
ments and  papers  as  might  be  ordered  to  be  printed  during 
his  term  of  office. 

"  To  enable  tlie  said  Alston  to  carry  oat  bis  contract  with 
the  state,  as  such  public  printer,  the  general  assembly  of 
1876  passed  the  following  reaoUuion  : 

'  Retoited,  Tliat  tlie  treaaurar  be,  und  he  Is  hereby,  authorized  to  ftd- 
vuQce  to  the  public  prmter  tbe  earn  of  (-1.000.00  in  pari  payoieat  of  tlie 
public  printlDg  for  the  present  aession  of  Ibe  geDorul  asscmbty.' 

*'In  pursuance  of  which  said  resolution,  the  said  Alston 
afterwards  (to  wit,  on  the  19th  day  of  January,  1876,) 
received  from  the  treaBurer  of  said  state,  of  the  funds  ap- 
propriated by  law  to  the  printing  fund,  the  sum  of  S5,000.i'i', 
to  be  expended  by  him  as  said  public  printer  in  doing  snch 
printing  as  is  required  by  law  for  said  session  of  the  general 
assembly.  Yet,  the  said  Alston  has  not,  during  bis  contin- 
uance in  office,  faithfully  executed  and  performed  the  dntiee 
of  his  said  office,  as  required  of  him  by  law,  but  has  broken 
said  bond  and  forfeited  the  same,  in  this,  to-wit : 

"First.  He  has  appropriated  the  said  sum  of  $5,000.00 
BO  advanced  hitn,  of  moneys  belonging  to  the  public  funds  of 
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r^^siaou  of  which  said  breaches  the  said  writing  obligatory 
l>^K»nie  forfeited,  and,  according  to  the  statate  for  such  cases 
TJCkHdoj  an  action  hath  accrued  to  said  state  to  have  and  de- 
xn.and  of  said  defendants  the  amount  last  above  stated.  Yet 
t;iie  said  defendants,  although  often  requested  so  to  do,  have 
xiot  as  yet  paid  said  sum  of  money  above  demanded,  or  any 
p3.rt  thereof,  to  said  plaintiff,  or  otherwise,  according  to  said 
ting  obligatory  and  conditioned  ;  but,  to  pay  the  same, 
ve  hitherto  wholly  refused,  and  still  do  refuse,  to  the 
mage  of  said  state,  as  aforesaid.  Wherefore  process  is 
prayed,  etc.,  etc.'* 

This  declaration  was  filed  at  the  September  term,  1877,  of 
JI>eKaIb  superior  court,  and  duly  served  on  defendants. 

-At  said  September  term,  1877,  Walsh  filed  a  demurrer 
to  said  declaration,  alleging  that  the  following  allegations 
i^  8aid  declaration  are  not  suflBcient  in  law  for  said  plain- 
tiff to  have  his  action  against  said  defendant.  Allegations 
follows,  to-wit : 
First  He  has  appropriated  said  sum  of  $5,000.00  so  al- 
lowed him,  of  moneys  belonging  to  the  public  funds  of  said 
®^te,  to  his  own  individual  and  private  purposes,  in  viola- 
tion of  his  contract  and  the  law. 

"  Third.  He  has  failed  and  refused  to  account  to  the 
PJ^per  authorities  of  said  state  for  said  sum  of  $5,000.00,  or 
^^y  part  thereof." 

And  alleging,  further,  as  follows :  "  That  he,  Walsh,  is  not 
"Ound  by  law  to  answer  said  allegations  or  counts,  and  this 
he  is  ready  to  verify.     Wherefore  said  Walsh  prays  judg- 
ment, and  that  plaintiff   be  debarred   from   bringing  or 
^maintaining   his   aforesaid  action  on  said  allegations  or 
«)Tint8. 

"And  defendant  further  says,  that  said  declaration  shows 
tiiat  the  liability  of  this  defendant,  if  any,  was  that  of  surety 
for  the  default  of  said  Alston  in  his  office  of  public  printer, 
Md  that  the  cause  of  action  set  forth  in  said  declaration,  is 
lM>fc  a  breach  of  the  duty  of  said  Alston  as  public  printer, 
hrt  the  failure  of  said  Alston  to  account  for  a  loan  of 
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$5,000.00,  made  to  him  by  plaintiff  on  the  19tb  of  January, 
1876.'  Wherefore  said  defendant  prays  judgment,  and  that 
plaintiff  be  debarred  from  having  or  maintaining  Baid  action." 

The  following  amendment  to  said  declaration  was,  at  the 
September  Term,  1878,  of  said  court,  offered  by  the  plain- 
tiff: 

"  Petitioner  further  ahoweth  that,  by  reason  of  the  breaches 
above  set  forth  in  the  bond  of  said  defendant  as  public 
printer,  and  by  force  of  the  statute  in  such  cases  made  and 
provided,  yonr  petitioner  is  entitled  to  recover  from  said 
defendant,  Alston,  and  liis  said  sureties,  the  furtlier  sum  of 
$3,000.00  ae  liquidated  damages  for  the  failure  of  said  Al- 
ston to  comply  with  the  conditions  mentioned  in  said  bond-" 

Defendants  objected  to  said  amendment  as  adding  a  new 
cause  of  action,  and  said  objection,  and  said  demurrer  bein§^ 
argned,  the  court  passed  the  following  order  allowing  saicS 
amendment  and  overruling  said  demtirrer: 

"Counsel  for  the  state  having  proposed  to  amend   sai^ 
declaration,  and  counsel  for  defendants  objecting  to   th 
same  on  the  ground  that  said  amendment  seta  forth  a  ne^ 
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ho  were  sued  jointly,  the  plaintiff  having  the  legal  right 
proceed  against  them  to  a  final  judgment,  and,  therefore, 
"t  lio  defendant  Walsh,  so  far  as  his  separate  defense  by  de- 
nrrer  was  concerned,  should  have  filed  his  exceptions  to 
Jie  decision  of  the  court  thereon  pendente  liU^  and  had  the 
me  certified  and  entered  of  record  in  the  cause.  When  a 
^tnurrer  is  sustained  to  a  plaintiffs  right  to  maintain  his 
it  in  court,  as  in  the  case  of  Sutherlin  vs.  The  Under- 
^^.^eyT^iier^ %  Agency^  53  Oa,^  442,  that  is,  so  far,  a  final  dis- 
X^>osition  of  the  cause,  and  may  be  brought  to  this  court  by 
it  of  error.  In  view  of  the  facts  of  this  case  as  disclosed 
the  record,  the  writ  of  error  is  dismissed  as  having  been 
rematurely  brought,  with  le^ve  to  the  defendant,  Walsh,  to 
le  his  bill  of  exceptions  pendente  lite^  and  liave  the  same 
tified  and  entered  of  record  in  the  cause  as  provided  by 

4250th  section  of  the  Code. 
^Writ  of  error  dismissed. 


DiLLARD  et  al.  vs.  Ellington,  administrator. 

[This  case  was  argned  at  the  last  term  and  the  decision  reserved.  ] 

^he  verdict  of  the  jury  being  unsupported  by  the  evidence  in  respect 
to  the  amount  found  to  be  due  by  Y.  B.  Ellington  to  8.  C.  Elling- 
ton, executor  of  W.  B.  Ellington,  and  it  being  impracticable  for  this 
Court  to  ascertain  the  precise  sum  which  should  be  written  off,  so  as 
to  let  the  verdict  stand  on  the  defendant's  writing  off  the  same,  a 
Hew  trial  must  be  granted — though  there  be  no  error  of  law  ruled  by 
the  court  on  the  trial. 

New  trial.    Before   Judge  Pottle.     Wilkes    Superior 
Court.    November  Adjourned  Term,  18Y7. 

Dillard  et  al,y  as  heirs  at  law  of  Violet  B.  Ellington,  filed 
their  bill  against  Ellington,  her  administrator,  for  account 
and  settlement.  The  case  made  by  the  pleadings  and  evi- 
dence is  fully  reported  in  67  Oa.y  567.  A  new  trial  was 
there  granted. 
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Since  the  caj«e  was  returned  to  the  superior  court,  coiu 
plainanta  added  the  following  exceptionB  to  the  report  o' 
the  maflter  in  chancerj : 

13.  The  master  reports  that  on  April  1,  1865,  the  estati 
of  W,  B.  Ellington  was  indebted  to  Simeon  C.  Ellington 
his  executor,  the  sum  of  $17,280.85,  and  treats  the  same  a 
a  debt  payable  in  good  money.  Complainants  say  that  thi 
whole  of  said  debt  originated  from  advances  made  by  tbi 
ezecntor  dnring  the  period  from  Jannary  1,  1862,  to  Apri 
1, 1865,  and  that  such  advances  were  made  wholly  in  Con 
federate  money,  and  that  only  the  value  of  said  money  a 
the  time  he  advanced  it  should  bo  credited  to  the  executor 

13.  The  master  reports  that  np  to  April  1,  1865,  Violei 
B.  Ellington  had  received  from  tlie  estate  of  her  father,  W 
B.  Ellington,  $5,758.77  in  excess  of  her  sister,  Ann  E 
Complainants  say,  that  from  the  commencement  of  th( 
executorship  of  S.  C.  Ellington,  in  1848,  to  January  1, 1862 
Violet  B.  only  received  in  excess  of  her  sister,  Ann  E.,  the 
following,  to-wit :  the  anm  of  $3,058.00;  and  from  January 
1,1862,  to  April  1,1865,  only  the  following,  to-wit :  the  sum 
of  $837.00. 

14.  That  the  master,  in  his  account  current  of  the  actinge 
and  doings  of  Simeon  C.  Ellington,  as  executor,  erred  in 
not  bringing  forward  the  interest  due  on  the  notes  of  th( 
estate  in  May,  1854,  (that  being  six  years  from  the  date  o1 
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id  intestate.     And  complainants  say  further,  that  after  said 
l>ja.lance  first  originated,  the  said  Ann  £.  was  advanced  more 
the  said  executor  than  the  said  intestate. 
The  defendant  filed  the  following  exceptions  to  the  mas- 
report: 
Defendant,  tendering  issues  of  fact,  makes  the  following 
ceptions  to  said  report : 

1 .  Because  the  master  erred  in  the  second  item  of  his  report, 
Ti  crediting  the  estate  of  V.  B.  Ellington  with  $6,841.00, 
Lnd  interest  of  $2,807.87,  making  in  all  $8,149.00  on 
Looount  ^of  transactions  since  April  1,  1865,"  the  defendant 
B  indebted  to  the  said  estate  of  Wm.  B.  Ellington  the  sum 

;  when,  in  truth  and  in  fact,  said  estate  of  W.  B. 
ington  was  indebted  to  said  S.  C.  Ellington,  executor,  in 
sum  of  $1,341.36,  principal,  with  interest  on  said  sum 
jears  to  October  1, 1874,  making,  in  all,  $1,946.00,  and 
i^^niterest  from  that  time  until  final  settlement  of  this  bill. 

2.  This  defendant  further  excepts  to  the  first  item  of  the  re- 
,  finding  due  this  defendant  $29,075.00  because  the  same 

too  small,  and  was  arrived  at  upon  an  erroneous  calcula- 
"^ion  in  this,  because  said  master  compounded  interest  for 
^^^ruis  of  less  than  six  years,  and  deprived  this  defendant  of 
interest  upon  a  large  amount  of  his  expenditures  by  apply- 
ing the  interest  on  the  notes  and  other  assets  of  the  estate 
'^o  extinguishing  balances  which  were  from  time  to  time 
^^e  him  for  investments  and  advances  to  the  estate. 

3.  Because  no  time  was  allowed  him  to  re-invest  the  money 

^^liich  came  to  his  hands  belonging  to  the  estate. 

Defendant  also  filed  the  following : 

Defendant  admits  that  Y.  B.  Ellington  is  only  liable  to 

^itn  for  one-half  of  the  balance  found  in  his  favor  as  due 

ftom  the  estate  of  W.  B.  Ellington,  assuming  the  balance 

^ound,  $29,075.04,  to  be  correct,  and  is  only  entitled  to  one- 

Wdf  that  credit  from  her  estate  in  the  event  the  said  sum 

ihill  be  found  to  be  the  proper  balance  due,  and  also  insists 

tbt  Y.  B.  Ellington  is  only  entitled  to  one-half  of  the  second 
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item  of  $8,119.50,  aesniuin^  that  to  be  correct,  and  consents 
that  botli  items  inaj  be  corrected  accordingly. 
Exceptions  to  first  item  : 

1.  Becanse  the  said  master,  as  appears  from  his  calcula- 
tion filed  witli  his  report,  charged  defendant  with  interest 
due  upon  the  notes  up  to  Jannary  1,  1849,  and  capilnlized 

the  same,  thereby  increasing  the  same  from  the  snm  of  $15,-  — 
387.23  to  $17,381.38,  thereby  compounding  interest  against  ^ 
him  from  January  1,  1849. 

2.  Because  the  master  took  the  accoant  erroneously,  in  ^— i 
this,  that  he,  from  time  to  time,  extinguished  the  annual  bal-  — J. 
ances  in  his  favor  by  charging  him  with  interest  then  due  ^^^ 
at  such  times  upon  the  principal  sum  in  his  hands,  apon  m~W' 
which  he  was  liable  to  account  only  on  his  final  settlement.;*  f 
and  accounting  witli  the  complainant. 

3.  Because  the  master  allowed  no  reasonable  time  eitherrs  ^ 
for  the  investment  of  the  funds  of  the  estate,  nor  did  he^-Mi. 
allow  him  to  hold  without  interest  the  necessary  annual  ex— ^^ 
penses.  That  the  erroneous  principles  of  calculation,  i&  £ 
corrected  in  the  said  fii-st  item,  would  show  a  balance  in  hi^  £  -* 
favor  of  $37,211.00,  instead  of  $29,475.00,  if  allowed  a  rea_.«B.-= 
souable  time,  to-wit ;  six  months,  for  investments.  One-halB:  t  - 
thereof  is  properly  chargeable  to  V.  B.  Ellington,  makia^^  ^ 
the  balance  against  her  $18,605.10,  instead  of  $14,537.83. 

4.  Defendant  excepts  to  second  item  in  the  report  of  the^'  ^ 
master,  becanse  if  the  snm  found  by  the  master  be  the  trne^^  ' 
sum,  only  one-half  the  same  should  be  deducted  from  T.  B.  — ^ 
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fund  by  V.  B.  Ellington  over  Ann  E.  Ellington,  in  charging 
said  fund,  principal  and  interest,  at  only  $9,788.80,  when  in 
:fact  the  excess  of  said  common  fnnd  received  by  said  V. 
IB.  Ellington  was,  as  appears  from  the  evidence  before  the 
master,  $10,628.79. 

7.  Defendant  finally  excepts  to  first,  second  and  third  items 

of  the  report  and  the  final  balance  of  the  whole  report,  on  the 

^roand  that  when  the  report  is  corrected  as  above  stated, 

t:he  true  amount  due  defendant  by  said  V.  B.  Ellington  from 

*he  estate  of  W.  B.  Ellington  will  be  as  follows : 

balance  on  settlement  of  estate  of  W.  B.  Ellington  due  the 
defendant  as  the  executor  of  W.  B.  Ellington,  by  V.  B. 

Ellington,  up  to  April  1,  1865,  will  be $18,605  10 

instead  of  $14,537.82.  To  which  must  be  added  the 
balance  due  executor  since  April  1,  1865.  Instead  of 
$4,189.81  being  due  said  V.  B.  Ellington,  there  is  due 

said  S  C.  Ellington 1,841  31 

Xnterest  from  October  10,  1868,  when  V.  B.  E.  died 697  24 

Balance  on  excess  of  amount  drawn  out  of  the  common  fund 
bj  y.  B.  Ellington,  on  the  basis  decided  by  supreme 
court 10,625  70 

Totaldue  by  V.  B.  Ellington $31,272  35 

Which  is  subject  to  be  credited  by  the  amount  due  by  S. 
C  Ellington  as  administrator  of  the  estate  of  V.  B.  Elling- 
ton, which  is,  as  per  report,  $3,155.70,  leaving  as  a  net  bal- 
ance against  said  V.  B.  Ellington  the  sum  of  §28,116.59. 
The  jury  found  the  following  verdict : 
"We,  the  jury,  disapprove  of  each  and  all  complainants' 
exceptions  to  master's  report  submitted  to  us,  and  approve 
of  each  and  all  the  defendant's  exceptions  to  said  report 
submitted  to  us  at  this  November  adjourned  term,  1877,  and 
BQstain  the  report  as  amended. 

Wji.  R.  Callaway,  Foreman." 
Complainants  moved  for  a  new  trial.     It  was  refused, 
and  they  excepted. 

8.  H.  Habdeman;   Sam'l  Lumpkin;    W.  G.  Johnson 
Jka  0.  Re£D,  for  plaintiffs  in  error. 

B.  Toombs  ;  W.  M.  &  M.  P.  Ebese,  for  defendant. 
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When  this  caae  waa  before  this  court  before,  we  held — 
57  Oa.,  567 — that  the  jury  had  made  their  calculation  npoo 
an  erroneons  principle,  and  laid  down  the  mle  in  the  11th 
head-note,  and  the  explanation  thereof  in  the  opinion  of 
Jnstice  Bleckley,  by  which  the  calcniation  ehonld  be  gov- 
erned. It  appears  from  the  verdict  itself,  and  the  exceptions 
of  connfiel  for  defendant  to  which  it  refers,  and  which  it 
sustains,  that  this  rule  was  not  adhered  to,  and  thos  that  the 
verdict  is  afi;ainst  the  law  and  the  evidence  j  and  injustice, 
according  to  onr  view,  has  been  done  complainants. 

On  this  gronnd  we  reverse  the  judgment  and  award  a 
new  trial. 

Judgment  reversed. 


Habpes  et  al.  vs.  Rabpbs. 

One  from  whose  hands  property  of  an  estate  hns  been  wrongfully  taken, 
may  bring  trorer  for  its  recovery  against  the  tortioiu  holder,  al- 
though there  has  been  no  administration. 

Trover.    Actions.    Before  Judge  Gibsob.    Dawson  So 
perior  Oonrt.    September  Term,  1878. 
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which  the  plaintiff  alleged  the  defendant  anlawfully  and 

violently  took  from  her  possession  and  detained.     It  was 

admitted  that  no  administration  had  been  granted  upon 

the  estate  of  plaintiff's  deceased  hnsband.     On  motion  of 

defendant,  the  court  dismissed    the    plaintiff's  action   on 

tlie  ground,  as  stated  in  the  bill  of  exceptions,  tliat  the  plain- 

tifi  could  not  sue  for  and  recover  the  property  without  the 

ssLVote  had  been  set  apart  for  her  twelve  months'  support,  or 

2i.<l  miniBtration  had  been  granted  on  her  deceased  husband'^ 

estate.     Whereupon  the  plaintiff  excepted. 

The  mere  possession  of  a  chattel,  if  without  title,  or 
^%^rx-ongfully,  will  give  a  right  of  action  for  any  interference 
"tlierewith,  except  as  against  the  true  owner,  or  the  person. 
^^^vTongfulIy  deprived  of  possession  :  Code,  §3027.  If  the- 
p>laintiff  had  sued  for  the  horse  as  a  part  of  the  estate  of  her 
deceased  husband,  then  a  grant  of  administration  on  his 
^sstate  to  her  would  have  been  necessary  to  have  entitled  her 
^o  recover,  but  she  declared  against  the  defendant  as  su 
^•ong-doer,  upon  her  own  possession  of  the  property  sued 
»•.  The  dismissal  of  the  plaintiff's  action  was  error. 
I-et  the  judgment  of  the  court  below  be  reversed. 


Kneeland  et  al,  vs.  The  State  of  Georgia. 


1. 


AVhen  defendant  put  in  a  special  plea  of  misnomer,  and  thaf  issue 

^eing  found  against  him  by  a  jury  selected  for  that  purpose,  then 

pleaded  not  guilty  without  any  motion  in  regard  to  the  trial  on  the 

H>ecial  plea,  and  was  found  guilty  on  the  plea  of  not  guilty  before 

Another  jury: 

^^^  that  it  is  not  competent  to  incorporate  in  the  motion  to  set  aside 

tbe  latter  verdict  and  grant  |a  new  trial  thereon,  exceptions  which 

apply  to  the  trial  ot  the  special  plea. 

**  Where  defendant  demanded  jury  trial  under  the  acts  creating  and 

regulating  proceedings  in  the  city  court  of  Atlanta,  passed  prior  to 

the  constitution  of  1877,  and  a  jury  under  those  acts  was  given  him, 

ud  he  went  to  trial,  without  objection,  before  them — being  a  jury  of 

l?e  men  strickeii  from  a  panel  of  twelve,  under  the  laws  of  that 

eonrt  so  made  before  the  constitution  of  1877: 

MH  thai  OB  a  motion  lor  a  new  trial  on  the  ground  that  the  said  con- 
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■titutliin  of  1877,  by  the  18th  Bectlon  of  the  Sth  article  tbereof,  pro 
hibitsajiiryof  less  thnii  twelve  In  Ihe  citj  courts  of  >bie  state,  thi 
defeDduit  will  not  be  heard  to  make  objectiOD  toajury  sodemnndet 
by  blnuelt,  etpecially  after  trial  and  verdict— eaid  proviaion  of  th 
coiutittitioa  not  being  inteodcd  to  operate  upon  the  then  exlstini 
iiiaohtner7  o(  tbi  city  courts  until  aoms  other  machinery  be  pro 
Tided  by  law. 

8.  Innamuch  as  tbe  Code,  aeclion  4545,  which  renders  competent  aD< 
compellable  to  teaiify  againat  othera  on  trial,  persons  participatin, 
in  tbe  gambling  offenaea  therein  menlioned,  expressly  provides  tha 
"DOthiQg  then  said  by  such  witness  shall  at  any  time  be  received  o 
glveo  in  evidence  against  him  in  any  proaeculioa  against  the  said  wii 
Dess  except  on  an  Indictment  for  perjury."  therefore,  no  witness  a 
testifying  truthfully  can  criminate  or  tend  to  criminate  himaell 
and  tbe  said  section  of  the  Code  is  not  annulled  by  tbe  6th  paragrap. 
of  tbe  1st  article  of  the  conatiiutinn  of  1877. 

4.  Tbe  cases  of  Brook  m.  The  State  and  Oody  vi.  The  State,  are  controlle 
by  tbe  principles  detided  in  the  second  and  third  bead-notes  in  th 
case  of  Snedand  h.  Tbe  Slate. 

Orimina]  law.  Practice  iii  tbe  Superior  Conrt.  Cit; 
Coarts.  CoiiBtitutional  law.  Witnees.  Evidence.  Befor 
Judge  Clark.     City  ConrC  of  Atlanta.     June  Term,  1878 
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art.  1,  eec.  1,  par.  6 ;  Code,  §4545  ;  14  Oa.,  255.  On  the 
jury,  5  Oa.,  205;  19  lb.,  629;  51  /J.,  264;  Code,  §5124; 
Cobb's  Dig.,  1121 ;  const.  1877,  art.  6,  sec.  4,  par.  1 ;  25 
Ga.y  222. 

Jackson,  Justice. 

• 

These  three  cases  were  argaed  together  before  ns,  the 
«ame  questions  snbstantiallj  being  made  in  each  of  them. 

1.  One  of  the  defendants  filed  a  plea  of  misnomer  in 
sibatement,  the  issne  was  found  against  him,  then  he  pleaded 
miot  guilty,  he  was  found  guilty,  thereupon  he  made  a  mo- 
tion for  a  new  trial  and  to  set  aside  the  verdict  of  guilty 
"^^hich  was  found  by  a  jury  other  than  the  jury  which  passed 
^3pon  the  special  plea,  and  in  the  motion  to  set  aside  this 
latter  verdict  and  to  grant  a  new  trial  on  that  issue,  he  in- 
porated  exceptions  in  regard  to  the  trial  of  the  special 


It  is  too  late  for  him  to  except  to  those  proceedings,  and 
is  objections  thereto  will  not  be  considered  after  pleading 
ot  guilty,  and  trial  and  verdict  of  guilty.     Bird  vs.  The 
sSlaU,  53  Oa.,  602. 

2.  The  act  in  regard  to  practice  in  the  city  court  of  At" 
l^.nta,  does  not  require  a  trial  by  jury  ;  but  if  a  defendant 
'^v^ants  a  jury,  it  is  his  privilege  to  demand  it     In  this  ease 
^e  did  demand  a  jury,  and  the  act  provided  only  for  a  jury 
five  men,  to  be  stricken  from  a  jury  of  twelve.     This  act 
passed  prior  to  the  constitution  of  1877,  which  by  the 
"l8th  section  of  the  3d  article  thereof,  prohibits  a  jury  of 
^«88  than  twelve  men.     After  trial  before  the  jury  of  five 
^Bd  conviction,  the  defendants  moved  for  a  new  trial  on  the 
ground  that  they  were  not  tried  by  twelve  men — the  trial  be- 
ing had  subsequently  to  the  constitution  of  1877  going  into 
effect  by  ratification  thereof  by  the  people.    No  law  had 
1^        been  passed  by  the  general  assembly  to  carry  the  constitu- 

■  tioQ  into  effect  by  any  practical  machinery  providing  for  a 

■  Jtxj  of  twelve  men ;  so  that  when  the  defendants  demanded 
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jury  trial,  tlicy  wit]  be  nnder&toud  to  have  <]omanded  that 
sort  of  trial  by  jury,  which,  and  which  only,  the  court  could 
give  tliein,  uiid  when  they  had  tlieir  rights  passed  upon  by 
Eiich  u  jury  of  their  own  seekingand  choosing,  and  the  issae 
was  found  against  them,  it  would  be  to  allow  them  to  spec- 
ulate upon  the  chances  of  a  trial  they  themselves  sought,  if 
they  wore  tlieti  permitted  to  object  to  the  jury  which  they 
themselves  had  demanded  should  try  them,  aod  which 
did  try  them  by  their  freechoice.  We  do  not  indeed  think 
that  the  constitution  of  1877  was  intended  to  upset  and 
annul  the  law  of  practice  in  the  city  courts  until  eome 
other  law  was  passed  to  take  its  place.  If  so,  the  framers  in- 
tended to  suspend  all  trials  by  jury  therein  until  the  gen- 
eral assembly  should  meet  and  enact  another  law;  and  as 
the  first  meeting  of  the  general  assembly  was  by  the  con- 
etitution  itself  tixed  for  November,  1878,  they  would  have 
intended  to  stop  criminal  trial  in  the  city  courts  for  some 
fifteen  lo  eighteen  months.  No  sane  man  believes  that  such 
was  the  object  had  in  view.  The  true  intent  and  spirit  there- 
of was  that  the  general  assembly  should  provide  for  juries 
of  twelve  men,  and  until  that  was  done  the  old  machinery 
should  work  on. 

However  that  may  be,  these  defendants  demanded  trial 
by  these  five  men  ;  they  got  the  sort  of  trial  they  asked  for ; 
and  they  will  not  be  heard,  after  conviction,  to  complain  of 
what  tliey  not  only  acquiesced  in,  but  insisted  upon  as  a  legal 
right.     See  5  Oa.,  205 ;  19  Ga.,  633  ;  51  Oa.,  264.     Code, 
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quite  as  strong  in  words,  but  is  to  the  same  effect.  It  reads 
that  "no  person  shall  be  compelled  in  any  criminal  case  to 
be  a  witness  against  himself."  The  answer  to  both  is  very 
simple  and  that  is,  that  it  does  not  and  cannot  tend  to  crimi- 
nate the  witness  in  case  of  the  gambler  swearing,  because 
the  statute  expressly  enacts  that  his  evidence  shall  never  be 
used  against  him.  Section  4545  of  the  Code  of  Georgia, 
expressly  enacts  that  "  on  the  trial  of  any  person  fur  offend- 
ing under  sections  4538,  4540,  4541,  4542  and  4544,  of 
t;hi8  division,  (offenses  against  gambling)  any  other  person 
"who  may  have  played  and  betted  at  the  same  time  or  table, 
^hall  be  a  competent  witness,  and  be  compelled  to  give  evi- 
-rience  ;  and  nothing  then  said  by  such  witness  shall  at  any 
fcinie  be  received  or  given  in  evidence  against  him  in  any 
rosecntion  against  the  said  witness  except  on  an  indictment 
or  perjury,  in  any  matter  to  which  he  may  have  testified  " 
t  is  diflScult  then  to  see  how  that  which  can  never  be  used 
.ca^^inst  him  can  tend  in  the  slightest  degree  to  criminate 
fclie  witness.  Therefore  the  court  was  right  to  compel  him 
testify.  See  14  Ga.,  255  ;  Code  §§3814,  3854,  cited  by 
unsel  for  defendant  in  error. 

On  the  whole  case,  there  appears  from  the  evidence  to  be 

D doubt  of  the  guilt  of  these  defendants,  and  after  a  fair 

lal  they  have  been  found  guilty  by  a  jury  of  tlieir  own 

oice;  that  verdict  should  therefore  stand,  and  the  city 

nrt  was  right  in  overruling  the  motion  to  set  it  aside  and 

r^ant  a  new  trial.     The  judgment  is  therefore  atiirmed. 

Judgment  affirmed. 


WnrrE  vs.  Crane  et  al, 

"^l^e  admission  by  defendant  in  his  testimony,  that  he  bought  of  plain- 
tiffs the  articles  set  forth  in  the  account  sued  on, the  price  being 
attached  to  each  article,  establishes  prima  facie  the  correctness  of  the 
account.  If  the  amount  sued  for  is  too  large  by  reason  of  payments 
made,  the  burden  of  proving  the  same  is  on  the  defendant. 

Evidence.    Contracts.     Ontis  probandL     Before  Judge 
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BAKTunr.    Pike  Saperior  Court.     April  Adjoamed  Term, 
1878. 

Crane  et  al.  ened  White  on  an  oj>en  acconnt.  The  jary 
found  for  defendant.  .Plaintiffs  moved  for  a  new  trial  on 
the  following,  among  other  grounds : 

1.  Because  the  verdict  iras  contrary  to  Uw  and  the  evi- 
dence. 

2.  Because  the  conrt  ref aaod  to  charge,  that  "  if  the  evi- 
dence on  the  part  of  the  plaintiffs  showed  that  the  defendant 
bought  and  received  the  goods,  and  has  not  paid  for  them, 
then  the  burden  is  npon  defendant  to  show  what  amount  he 
has  paid,  if  any,  before  he  is  entitled  to  a  credit." 

The  motion  was  granted,  and  defendant  excepted. 
For  the  other  facts,  see  tiie  decision. 

HcMT  &  Tatlob,  for  plaintiff  in  error. 

Kg  appearance  for  defendants. 

Wabkes,  Chief  Justice. 
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thereof,  he  must  be  understood  as  admitting  that  the  account 

as  it  stood  was  correct,  at  least  in  the  absence  of  any  statement 

from  him  to  the  contrary.     If  he  had  paid  any  part  of  the 

ausconnt,  that  was  a  matter  of  defense  for  him  to  have  shown. 

In  view  of  the  evidence  contained  in  the  record,  we  will 

not  interfere  with  the  discretion  of  the  court  in  granting  a 

new  trial. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Morgan  v8.  Marshall  et  al. 

X  .  Id  an  action  of  ejectment,  an  equitable  plea  by  some  of  the  defend- 
ants (the  widow  and  children  of  a  deceased  person)  to  the  effect 
that  trust  funds  of  theirs  were  invested  by  the  administrator  in  im- 
proving the  premises  in  dispute,  which  premises  belonged  to  him 
individually,  and  that  he  put  them  in  possession  under  an  agreement 
to  hold,  free  of  rent  and  as  security  for  said  funds,  and  that  pending 
such  possession  he  conveyed  to  the  plaintiff,  who  took  with  notice 
of  their  rights,  and  praying  for  a  sale,  and  that  the  proceeds  be  first 
applied  to  the  payment  of  their  debt,  is  not  demurrable. 
'  -  The  infancy  of  some  of  the  beneficiaries  is  no  obstacle  to  thus  pur- 
suing the  trust  fundu. 

On  the  trial  of  the  issue  made  by  said  plea,  it  was  competent  to 
prove  by  parol  the  fact  that  the  proceeds  of  the  sale  of  the  estate  of 
the  first  husband  and  father  were  invested  in  said  bouse  and  lot  by 
bis  administrator,  without  producing  letters  of  administration  or 
record  evidence  of  a  legal  sale  thereof— the  controlliug  and  im- 
portant question  being,  not  whether  the  trust  fund  got  into  this 
property  in  dispute  legally  and  regularly,  but  only  whether  a  trust 
:^und  of  these  defendants  got  there  at  all,  and  knowledge  thereof  in 
%hB  plaintiff. 

To  show  such  knowledsce  in  the  plaintiff  when  he  took  the  deed 
Crom  the  trustee,  it  was  competent  to  prove  by  the  trustee  that  it  was 
then  agreed  between  the  plaintiff  and  himself  that  plaintiff  was  to 
liold  the  deed  subject  to  and  incumbered  with  the  payment  of  the 
amount  of  the  trust  fund  expended  in  the  erection  of  said  house. 
^  Whilst  the  entire  charge  of  the  court  in  respect  to  specific  perform- 
ance, was  hardly  applicable  to  the  case  made  by  the  pleadings  and 
evidence,  yet  the  main  and  important  issues  in  regard  to  the  use  of 
the  trust  fund  in  the  erection  of  the  house,  and  the  right  of  the  de- 
tedaats  to  trace  it  therein,  and  knowledge,  actual  and  constructive 
hereof  in  the  plulntifl,  were  submitted  to  the  jury  substantially  in 
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tbe  char£F,  iheir  rerdict  thereon  is  fully  sustaiaed  by  the  evidence 
and  the  law,  and  tbe  decree  under  the  finding  should  therefore 

stand. 

Ejectment.  Pleadings.  Infancy.  Evidence.  Admin- 
istratorsand  exRcatora.  Trusts.  New  trial.  Before  Judf^e 
HiLLVKB.    DjKalbSaparior  Court.    September  Term,  1878, 

Morgan  brought  complaiDt  for  land  against  Marshall. 
The  last  deed  in  hie  chain  of  title  was  from  Jno,  N.  Pate 
to  him.  S.  J.  Marshall  and  two  minors  named  Base  were 
made  defendants  on  tlieir  own  motion,  and  a  guardian  ad 
litem  appointed  for  the  latter. 

These  three  defendants  filed  an  eqnitahlc  plea  alleging 
that  plaintiff,  with  full  knowledge  that  John  N.  Pate  had 
invested  $780.00  belonging  to  a  trust  fund,  of  which  defend- 
ants were  beneficiaries,  in  improving  said  premises,  accepted 
a  deed  from  Pate  to  said  pieinic^eti  to  secure  an  indebteduese 
from  said  Pate  to  said  plaintiff,  after  having  been  in- 
formed of  the  claim  of  defendants  in  said  premises,  and 
with  the  nnderstanding  that  ench  deed  was  subject  to  such 
claim :  that  defendants  are  heirs  at  law  of  Joseph  Base,  de- 
ceased ;  that  said  Joseph  left  an  estate  valued  at  $2,000.00 ; 
that  Pate  administered  upon  said  estate  and  used  the  fnnds 
of  said  estate  in  building  the  house  and  improving  said 
premises  to  tbe  extent  of  JTM.O^*,  ov  oVlicT  iavge  awm ;  th»t 
jovernents  were  completed  in  the  early  part  of 
nt,  S.  J.  Marshall,  went  into  the 
that  she  was  to 
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ing  to  let  the  interest  be  set  off  against  the  use  of  said 
premises. 

The  jury  found  that  the  place  be  sold,  that  $780.00  be 
applied  to  defendants'  claim,  and  the  balance  be  paid  to 
plaintiff.  Plaintiff  moved  for  a  new  trial  on  the  following, 
^tmong  other  grounds : 

1.  Because  the  court  erred  in  refusing  to  strike  defend- 
ants' equitable  plea  npon  plaintiff's  motion,  for  want  of 
equity. 

2.  Because  the  court  erred  in  permitting  John  N.  Pate, 
m.  witness  for  defendants,  over  defendant's  objection,  to  tes- 

fy  that  he  acted  as  one  of  the  administrators  of  Joseph 
>use,  deceased,  in  selling  two  lots  belonging  to  said  deceased, 
iwrk  the  town  of  Monroe,  Walton  county,  and  holding  him- 
ilf  accountable  for  the  proceeds  to  the  wife  and  children, 
ade  a  contract  with  her  to  invest  the  same. 

3.  Because  the  court  erred  in  permitting  John  N.  Pate 
ver  the  objection  of  plaintiff,  to  testify  "  that  at  the  time 

(Pate)  made  said  deed  to  Morgan,  it  was  agreed  between 

hi  in  and  Morgan  that  Morgan  was  to  take  said  deed  and 

l^old  it  subject  to  and  incumbered  with  the  payment  of  the 

amount  he  (Pate  )  had  expended   in  the  improvement  of 

Said  property  out  of  the  funds  of  Buse's  estate  to  Mrs. 

Base  and  her  children." 

The  court  stated  to  the  jury  that  such  evidence  could  not 
graft  a  trust  on  a  deed,  but  was  only  admitted  as  tending  to 
^how  notice  to  plaintiff. 

4.  Because  the  verdict  was  contrary  to  law  and  the  evi- 
dence. 

The  motion  was  overruled  and  the  plaintiff  excepted. 

Collier  &  Collier  ;  L.  J.  Winn,  for  plaintiff  in  error, 
cited  (on  evidence  of  administration)  21  Oa..  127 ;  14  /J., 
185 ;  22  /ft.,  24 ;  2  Gr.  Ev.,  338.  As  to  minors.  Perry  on 
Trusts,  §§128,  606;  Code,  §§2333,  3163.  On  equities,  57 
^88. 
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it,  there  in  that  honse  and  lot?  and  did  Morgan  know  it? 
Therefore,  it  was  not  necessary  to  produce  Pate's  letters  of 
axjministration  at  all,  but  parol  evidence  was  legally  admit- 
t^d  to  show  that  he  held  the  money  of  this  woman  and  these 
nainorB,  and  had  put  it  in  this  house  and  lot  for  their  ben- 
efit, and  to  give  them  a  home  in  lieu  of  that  their  husband 
and  father  left  them,  and  which  he  had  sold.     To  trace  such 
funds  in  all  the  ramifications  of  trade,  and  to  subject  the 
property  into  which  it  passes  is  peculiarly  the  province  of 
oity,  and  proof  by  parol  is  indispensable  to  the  end  in 
and  the  relief  sought.     Code,  §2317  ;  38  Ga.,  631 ; 
.  §§2833,  3152. 
4.  To  subject  this  property  as  against  Morgan,  it  was  ab- 
ately  necessary  to  complicate  him  with  the  illegal  con- 
duct of  Pate  by  showing  that  when  he  bought  from  Pate 
he  knew  that  trust  funds  were  in  the  house,  and  that  these 
"f  nnds  belonged  to  these  cestui  que  trusts.    Hence,  the  agree- 
racnt  between  Pate  and  Morgan,  at  the  time  of  their  trade, 
"^as  admissible,  and  it  was  admissible  to  show  it  by  parol 
l>roof  from  Pate,  which  showed  that  Morgan  knew  all  about 
^te  fund,  if  Pate  was  to  be  believed,  and  that  was  for  the  jury. 
5.  The  charge  of  the  court  is  in  the  main  correct,  and 
titough  that  in  respect  to  specific  performance,  may  be  re- 
S^rded  as  not  applicable  to  the  case  under  the  facts  proven, 
yet  the  equity  in  regard  to  the  rights  of  the  defendants  to 
tface  their  money  in  the  property  is  clear — the  evidence  is 
Sufficient,  if  believed,  to  support  it  abundantly — the  jury 
<iid  believe  it — the  presiding  judge  is  satisfied  with  their 
finding — and  under  our  repeated  rulings,  in  such  cases,  we 
do  not  feel  at  liberty  to  interfere.     The  decree  to  the  eflfect 
that  the  house  and  lot  be  sold,  and  that  these  beneficiaries  be 
first  paid,  and  then  the  balance  of  the  proceeds  be  applied  to 
the  debt  of  Morgan,  is  the  equity  of  the  case  applied  to  the 
fiicts  found  by  the  jury ;  and  the  judgment  is  therefore 
affirmed. 
jJndgment  affirmed. 
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Wood  UK  Ths  Slate. 

Wood  vs.  The  State  of  Georgia. 

In  a  trial  for  fornication  and  adultery,  for  a  witness  to  state  thitbe 
knows  defendant  is  a  married  man  by  reputation,  and  that  he  has  & 
family  of  children,  without  more  on  that  point,  is  not  sufficient  U) 
support  a  verdict  of  guilty. 

Criminal  law.     New  trial.     Before  Judge  Gwoe.    IS^^ 
County.     At  Chambers.     July  30,  1878. 

Reported  in  the  decision. 

Jno.  L.  Hardeman,  for  plaintiff  in  error,  cited  51  0^*' 

258 ;  53  /*.,  574 ;  Suppleinent  td  33  Oa,,  56 ;  60  /J.,  15^; 

1 1   /6.,  52 ;  2  What.   Am.  Cr.  L.,  §§2662,  3008 ;  2(V  6^^., 

442 ;  17  /J.,  356 ;  Hopkins'  Penal  Code,  §1366 ;  %^  6^v 
579 ;  44  /5.,  450. 


C.  L.  Bartletp,  solicitor-general ;  R.  W.  Patter803^,  for 
the  state,  cited  1  Bish.  on  Mar.  and  Div.,  §§408,  54^  ^  ^5, 
490,  502;  2  /J.,  §§612,  647;  Code,  §3008;  Bish.  on  Stat 
Crimes,  "Adultery,";  23  Oa,,  579;  25/6.,  477;  Pl^il'ips 
on  Ev.,  289,  note  298 ;  Hopkins'  Penal  Law,  1366 ;  ^  &'*• 
on  Ev.,  §§40-44. 

Warner,  Chief  Justice. 

The  defendant  was  indicted  in  the  county  court  of  B^hb 
county  for  the  offense  of  "  adultery  and  fornication,''  ^"^ 
upon  his  trial  therefor  was  found  guilty.  Thedefen»*^^ 
presented  his  petition  to  the  judge  of  the  superior  coorfc  ^^'' 
a  certiorari^  in  which  the  evidence  was  set  forth,  th^  ^^ 
fendant  alleging  therein  as  error  that  his  conviction  ^^^^^ 
contrary  to  the  evidence,  and  contrary  to  law.  The  ju^^K® 
refused  to  sanction  the  certiorari^  and  the  defendant  ^^" 
cepted. 

The  main  ground  of  alleged  error  insisted  on  here  ^^^ 
that  the  evidence  in  the  record  was  not  sufficient,  under  t^*^ 
law,  to  prove  that  the  defendant  was  a  married  man.    T'^^ 
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evidence  upon  that  point  was  as  follows:  ^^The  defendant 
8  a  married  man ;  1  know  this  by  reputation ;  he  has  a 
amily  of  children."  Whether  the  defendant  was  a  married 
nan  at  the  time  the  alleged  offense  was  committed  was  the 
act  to  have  been  proved  by  the  state.  The  marriage  of  the 
efendant  could  have  been  proved  by  his  own  confession, 
r  that  he  was  living  with  another  woman  who  was  reputed 
3  be  his  wife,  or,  if  separated  from  her,  that  they  had  co- 
abited  together  as  man  and  wife ;  but  proof  of  mere  repu- 
sition,  unsupported  by  that  of  cohabitation,  is  by  itself  in- 
nfficient  to  establish  a  marriage.  1  Wharton's  Law  of  Ev- 
deiice,  104,  §84.  In  cases  of  adultery  or  criminal  conver- 
ation  with  the  wife,  proof  of  the  marriage  may  be  made 
)y  general  reputation  and  the  parties  living  together  as  man 
md  wife.  Code,  §3008.  The  defendant  may  at  some  period 
3f  his  life  have  been  a  married  man  and  had  a  family  of 
children,  but  it  does  not  necessarily  follow  that  he  must 
have  been  a  married  man  at  the  time  the  alleged  offense  was 
committed  ;  he  may  have  been  a  widower  at  that  time.  For 
a  witness  to  state  that  he  knows  the  defendant  is  a  married 
man  by  reputation,  without  stating  some  woman  to  whom 
he  was  reputed  to  have  been  married,  and  with  whom  he 
cohabited,  does  not  make  an  issue  which  the  defendant  can 
yery  well  meet.  If  the  defendant  had  been,  or  was,  cohab- 
iting with  a  woman  who  was  reputed  to  be  his  wife,  and 
liad  a  family  of  children  which  he  claimed  to  be  his,  that 
H'ould  be  evidence  of  marriage  by  reputation,  and  as  the 
'aw  contemplates.  In  view  of  the  evidence  disclosed  in  the 
*ecord,  the  refusal  to  sustain  the  certiorari  was  error. 
Let  the  judgment  of  the  court  below  be  reversed. 


Clark  vs.  Cassidt,  administrator, 

I-  In  trying  an  action  of  trover  and  bail,  it  matters  not  when  the  goods 
*irare  converted  by  the  defendant,*!!  the  conversion  was  made  any 
■  ttme  within  the  statute  of  limitations. 

%.,{OBft  claiming  the  goods  of  an  intestate  by  marriage,  the  burden  is 
tqpMtMiii  to  show  the  marriage. 
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3.  Uoder  our  Code,  section  8749,  in  all  civil  cases  the  preponderance 
of  teBtliiioii7  ie  considered  sufflcieul  to  produce  mental  coaviclioD, 
and  tliat  preponderance  is  for  the  jury  to  determine,  not  from  tlie 
mere  number  of  witnesses  on  the  respective  Bides,  but  from  interest, 
opportunllf  and  general  deportment  And  manner  of  teHtifying.  and 
all  ottier  circumstances  affecting  credit.  Ai  a  general  rule,  in  civil 
cues,  the  court  should  not  lay  stress  upon  doubis  which  may  exist 
of  the  proof  of  a  particular  fact ;  it  ia  enough  that  the  evidence 
preponderates  to  aatisfy  the  jury  of  tlie  existence  and  Iruth  of  such 
fact. 

4.  Whilst  a  divided  reputation  that  parlies  arc  husband  and  wife  is  not 
so  strong  as  an  undivided  reputation  thereof,  yet  each  kind  is  evi- 
dence for  the  jury  to  weigh,  and  it  is  error  lo  charge  that  if  the  rep- 
utation be  divided.  It  is  of  little  or  no  weight. 

G  When  a  marriage  has  been  proved,  the  relation  is  presumed  to  exist 
until  evidence  of  its  dissolutioD  by  divorce  ordfatb,  and  the  party 
asserting  the  dissolution  roust  prove  it.  Knowledge  of  the  former 
marriage  by  the  innocent  party  to  the  second  marriage,  is  not  requi 
site  to  render  void  the  second  marriage 

6.  A  verdict  of  divorce  rendered  in  1866.  is  not  lufflcient  to  authoriie 
tbe  gutllf  party  to  marry  again,  without  the  production  of  proof  ol 
a  decree  of  the  court  establishing  the  right  to  marry  again. 

Trover.     Title.     Evidence.      Husband   and    wife.     Pre- 
sumptions.   New  trial.    Before  Judge  Harden.    Citj  Court 
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1.  Becanae  the  verdict  was  contrary  to  law  and  the 
evidence. 

3.  Becaase  the  conrt  failed  to  Bubmit  to  the  yarj  any 
instmctione  in  regard  to  the  issae  made  by  the  special 
plea. 

3.  Because  the  coart  charged,  in  effect,  that  the  ont^  of 
proving  the  marriage  was  on  Clark. 

4.  Becaase  the  coai*t  (after  stating  that  the  oni^  at  the 
outset  was  on  plaintiff,  and  that  after  proof  of  adminis- 

^Tstion  and  possession  in  intestate  at  death,  the  ontM  was 
^kifted  to  defendant)  charged  as  follows:  "The  proof  of 
^le  marriage  must  be  snch  as  to  satisfy  your  minds.  In 
^^«86  yon  are  unable  to  make  np  your  minds,  after  having 
^^eard  the  testimony  and  the  arguments  and  consulting 
^•mong  yourselves,  and  still  have  such  doubts  that  you  can- 
^^ot  detennine  what  to  believe,  such  doubts  must  be  given 
^^inst  the  marriage,  and  yon  must  find  for  the  plaintiff,  on 
'^he  ground  that  Clark  would  not,  in  that  case,  have  sustained 
tie  onus  which  was  upon  him  to  prove  his  defense.  I  do 
^ot  mean  that  if  you  merely  consider  the  marriage  as  sub- 
ject to  doubts  you  should  find  for  the  plaintiff — most  cases 
^re  liable  to  doubts, — but  only  in  case  the  doubt  is  such  that 
^ca  cannot  make  up  your  minds.  If,  after  having  heard 
^he  testimony  and  arguments  and  consulting  among  your- 
selves, you  shall  arrive  at  any  belief,  even  though  not  free 
fi\>m  doubt,  that  belief  should  be  your  verdict;  but  if  you 
shall  not  be  able  to  form  a  belief,  the  doubts  which  prevent 
'^he  formation  of  the  belief  are  to  be  given  against  him  on 
Whom  is  the  onus  of  establishing  the  fact — the  onus  being 
On  Clark  in  this  case  to  establish  his  marriage." 

5.  Because  the  court  charged  as  follows  :   "So  with  repu- 
tation, if  the  reputation  is  divided,  some  witnesses  testifying 
that  they  believed  them  man  and  wife,  and  others  that  they 
^iii  noty  then  reputation  is  of  very  little  or  no  value  to 
^ve  marriage.    By  divided,  I  do  not  mean  equally  divided. 
K  a  great  many  witnesses  testified  that  they  believed  the 

to  be  man  and  wife,  and  a  very  few  testified  that 
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they  did  not  consider  tliein  man  and  wife,  ^oa  luast  coo- 
eider  their  opportuuities  of  jiidgiu^,  and  if  the  repntation 
is  really -divided,  and  if  so,  in  sucli  a  case  reputation  could 
not  prove  marriage. 

6.  Because  the  court  charged  as  follows:  "If  there  waa 
a  marriage  between  Clark  and  the  deceased,  that  is  the  form 
of  a  marriage,  and  either  party  had  a  husband  or  wife,  as 
the  case  may  be,  living  at  the  time,  then  such  marriage 
would  be  void ;  and  it  can  make  no  difference  whether  he 
or  she  knew  it  or  not,  that  marriage  would  be  void;  and 
the  plaintiff  lo  this  case  conld  recover  the  property  if 
there  was  no  other  marriage  that  was  lawful. 

The  motion  was  overruled,  and  defendant  excepted. 

R  R.  RiCHABDS,  for  plaintiff  in  error, 

A.  P.  &  S.  B.  Adams,  for  defendant. 

Jaoksok,  Justice. 

1.  It  is  wholly  immaterial  when  the  goods  were  converted 
by  the  defendant,  if  it  was  done  within  the  statute  of  limi- 
tations, and  about  that  the  record  discloses  that  there  is  no 
dispute.  Clark  was  in  poBsession  after  intestate's  death, 
and  converted  the  efiecto  sued  for  within  the  statnte.  57 
ga.,  407. 
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act  of  living  together  as  man  and  wife,  holding  them- 
Ivea  ont  to  the  world  as  such,  and  repnte  in  the  vicinity 
^nd  among  neighbors  and  visitors  that  they  are  such,  and 
indeed  all  such  facts  as  usually  accompany  the  marriage  re- 
lation and  indicate  the  J^acturn  of  the  marriage.  The  cvi- 
ezice  in  each  case  is  for  the  jury  ;  the  fact  to  be  established 
did  that  relation  exist  at  the  death  of  this  woman  {  and 
'fcliis,  of  course,  pre-supposes  that  at  sometime  or  other  the 
tract  of  marriage  was  entered  into  and  legally  made.  1 
.  on  Marriage  &  Divorce,  sections  247,  24S,  206,  501- 
;  1  Greenleafs  Ev.,  105;  2  /J.,  461,  464;  Shelford 
on  JM^arriage  &  Divorce,  marg.  p.  99 ;  Reeve's  Dom.  Ke- 
1 3.tions,  marg.  p.  60 ;  Dillon  vs.  Dillon^  60  Ga,,  204.  Code 
§1701. 

3.  Under  the  Code,  the   preponderance  of  evidence  is 

^^onsidcred  sufficient  to  produce  mental  conviction  in  civil 

^i«^ae«,  and  that  is  for  the  jury  to  determine.     To  determine 

^t;  they  may  survey  the  whole  field,  the  number  of  witnesses 

to  a  fact  on  either  side,  opportunity  of  knowing,  general 

^^portment,  manner  of  testifying,  and  any  other  circum- 

^^nces  tending  to  throw  light  on  the  credit  of  the  several 

^^itnesses.     In  civil  cases,  the  court  should  not  lay  stress 

^pon  doubts  which  may  exist  of  the  proof  of  particular 

*^ct8.    It  is  enough  if  the  evidence  satisfies  the  jury  of  the 

^^*^th  of  the  existence  of  the  facts  testified  to,  by  the  weight 

^»*  preponderance  of  it.     Code,  §:^749.     56  Ga.,  170. 

4.  The  reputation  that  parties  are  husband  and  wife  ex- 
'•ting  in  the  neighborhood  wheie  they  live,  without  any 
division  of  opinion  at  all,  is  certainly  more  conclusive,  or 
^ther,  stronger  evidence  of  the  fact  that  they  had  contracted 
Carriage,  than  where   that  reputation  is  divided  ;  yet  it  is 
*U  for  the  jury  to  consider  and  weigh,  and  the  court  ought 
i)ot  to  charge  broadly  that  if  it  be  divided,  such  reputation 
ii)of  little  or  no  weight.    It  might  be  so  divided  in  the  opin- 
ion of  the  jury  of  the  number,  character,  deportment,  iriter- 
eit,  manner  of  testifying,  and  opportunities  of  knowledge  in 
the  witnesses,  that  the  weight  would  be  overwhelming.     It 
97 
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is  for  the  jury  to  weigh  it  without  intimation  from 
coart  of  its  opinion  in  regard  to  its  weight,  especially  th&t 
it  is  of  no  weight  if  divided. 

5.  If  the  former  marriage  of  the  husband  was  proven,  in 
this  case  (and  there  is  evidence  of  it),  the  presumptioEi.  is 
that  it  exists  until  the  same  is  rebutted  by  proof  of  its  <3 
solution  by  divorce  or  death.  The  party  asserting  the 
solution  by  either  event,  must  prove  it  according  to  ^Ixe 
rules  of  evidence.  Nor  does  it  matter  that  the  innoaont* 
party  to  the  second  marriage  was  ignorant  of  the  first  ;  iitie 
second  is  void  if  either  was  married  to  another  when  i;lie 
second  wa^  contracted,  so  far  as  the  parties  themselves  atre 
concerned.     Code,  §§1698,  1699,'l702. 

6.  The  verdict  of  divorce  in  the  case  at  bar,  of  inteBta.te 
and  her  Imsband,  was  rendered  in  1866.  There  was  no  de- 
cree, so  far  as  the  record  discloses,  or  order  authorizing  tie 
guilty  party  to  marry  again.  That  guilty  party  was  this  in- 
testate. At  that  time,  without  such  decree  or  order,  six^Jt 
party  could  not  marry  again.  Irwin's  Code,  §4964.  Th^  ^ 
must  be  tlie  production  of  the  decree,  or  legal  proof  there^^^j 
to  authorize  the  guilty  party,  found  so  by  the  jury,  to  mar-^J 
again. 

Judgment  reversed. 


Cassidy,  administrator,  V8.  Clark. 

Where  a  mau  and  woman  lived  together  ia  the  same  house,  and 
title  thereto  was  in  the  woman,  and  she  died,  leavini:  him  in 
sion,  and  the  administrator  of  her  estate  sued  out  a  warrant  to  di^ 
possess  the  man,  under  section  4077  et  seq.  of  the  Code,  as  tenant  b^' 
sufferance,  and  the  man  claimed  title  to  the  property  as  the  heir 
the  woman,  she  being,  as  he  set  up  and  alleged,  his  wife,  lawfully 
maiTied  to  him  in  the  year  1866,  and  living  with  him  as  his  wife  n; 
to  her  death  in  1876  : 

Held^  that  the  remedy  to  try  the  question  of  title  thus  made  is  by  ejecr 
ment.  and  not  by  the  summary  proceeding  under  sections  4077- 
etc.,  of  the  Code. 

Husband  and  wife.     Actions.     Before  Judge  Tokpkin 
Chatliam  Superior  Court.     October  Term,  1878. 
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Sngilih,  for  ate,  «f .  McKlroy. 


CasBidy,  administrator  of  Mary  £.  Shaffer,  proceeded  by 
jpoeaeasory  warrant  to  evict  Clark,  as  a  tenant  by  snfferance, 
»m  a  certain  described  lot.     Defendant  filed  a  counter- 


The  facts  sufficiently  appear  from  the  head-note. 

On  the  trial  the  jury  found  for  the  plaintiff.  Defendant 
oved  for  a  new  trial.  The  court  granted  it  on  the  ground 
possessory  warrant  was  not  the  proper  remedy,  under 
c  facts.    Plaintiff  excepted. 

A.  P.  A  S.  B.  Adams,  for  plaintiff  in  error. 

IB.  £.  RioHABDS,  for  defendant. 

..CKSON,  Justice. 

The  superior  court  held  that  the  question  involved  in  this 
is  one  of  title,  and  that  the  remedy  is  ejectment,  and 
warrant  to  dispossess  the  defendant  under  section  4077 
the  Code  and  the  following  sections.     The  defendant  was 
^^  possession  with  his  wife,  as  he  claimed,  when  she  died. 
^"f    she  was  his  lawful  wife,  he  was  entitled  to  hold  as  her 
*^^ir.    He  contended  that  they  were  lawfully  married  in 
^S66,  and  lived  together  in  this  house  until  her  death  in 
^  S76.     Her  administrator  claimed  that  they  were  not  law- 
^'^Uy  man  and.  wife,  and  that  was  the  issue.     We  think, 
therefore,  that  the  proper  mode  to  settle  such  a  question  of 
^itle,  both  parties  claiming  under  the  woman,  and  tlie  ques- 
tion being  was  the  man  the  woman's  husband  at  her  death, 
by  action  of  ejectment ;  and  we  aflBrm  the  judgment. 
Judgment  affirmed. 


V 


English,  for  use,  vs,  McElroy. 

*^he  deposit  of  deeds  as  coUateral  security  for  a  debt,  does  not  create 
sach  a  Hen  on  theiand  as  can  be  foreclosed  at  law.  A  bill  in  equity 
will  lie  to  complete  the  contract  and  subject  the  land. 
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CoDtnots.  Equity.  Before  Jadge  Gbiob.  Bibb  Saperior 
Conrt    April  Adjoamed  Term,  1878. 

Reported  in  the  decision. 

JoHK  Rdtbbbfokd,  for  pkintiS  in  error,  cited  2  Story's 
Eq.,  1020,  §§1036,  1030  i  Mylne  &  K.,  417  ;  9  Ves.,  117; 
5  Wheaton,  284 ;  Code,  §3100  ;  16  Oa.,  466 ;  1  Kelly,  404, 
405;  Code,  §2138;  38  Oa.,  402;  Story  on  B.,  280,  288  ;  6 
<?«.,  628 ;  17  /{.,  177  ;  1  Story's  Eq.,  64  (g) ;  3  Atk.,  687, 
634 ;  Code,  §3122 ;  46  tfo.,  460  ;  11  Ih.,  159,  172  ;  30  lb., 
191,  203  ;  16  II.,  49  ;  42  U..  606  ;  28  /}.,  74 

R.  TV.  Jmuaoir  &  Son,  for  defendant,  cited  Code,  §2138 ; 
3  Heidi.,  362 ;  5  Snecd,  88  ;  4  /».,  465  ;  26  Wm.,  68  ;  8  B. 
Monroe,  435,  437;  3  Penn.  St.,  234;  31  Vt.,  501 ;  Story's 
Eq.  Jur.,  (5th  £d.),  §§1020  and  notes,  114, 120,  and  notes, 
187,  138:  20  fiio.,  242;  12  Peters,  65,  56 ;  47  Oo.,  600; 
Code,  §§1964,  1961,  2690,  3083, 3121. 


Wabskb.  Chief  Justice. 
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Webb,  admiiiiBtrator,  vs.  Carter  ^^  al.,  executors. 


T>orrowed  according  to  the  true  intent  and  meaning  of  the 
psi.rtie8,  that  the  land  be  sold  and  the  proceeds  thereof  be  ap- 
plied to  the  payment  of  the  money  borrowed  by  the  de- 
:f  ^zidant  from  the  complainant.  At  the  trial  term  of  the 
5,  the  defendant  made  a  motion  to  disiuiss  the  com- 
fifcinant's  bill  for  want  of  equity,  which  motion  the  court 
i::&8tained  and  the  complainant  excepted. 

The  land  mentioned  in  the  deeds  deposited   is  fully   de- 
in    the  bill,   and  from    the  allegations   contained 
^^rein,  it  was  manifestly   the  intention  of   the  parties   to 
a  lien  on  the  land  specified  in  the  deeds,  to  secure  the 
1>a.^ment  of  the  money   borrowed   of  the   complainant  by 
defendant;  but  depositing  the  title  deeds  to  the   land 
tL  the   complainant  by   the  defendant,   did   not   create 
oil  a  lien,  nor  can  the  transaction  between    the  parties  be 
^^^o^fiidered  as  having  created  a  perfect  statutory  mortgage 
^'^'pon  the  land  to  secure  the  payment  of  the  money  borrow- 
^^<i-      See  51  Oa.,  268,     What  then,  in  view  of  the   allega- 
tions contained  in  the  record,  ought  a  court  of  equity  to  do  i 
Obviously  to  consider  that  done  which  ought  to  have   been 
^oiie,  and  which  the  parties  intended  should   be  done,  and 
^^t  is  to  compel  the  defendant  to  specifically  perform  his 
^^reement  according  to  the  true  intent  and  meaning  of  the 
Turtles,  and  as  between    themselves,  that   the  complainant 
^iionld  be  decreed  to  have  a  lien  upon  the  land  as  a  security 
^Or  the  payment  of  the  money  borrowed,  and  that  the  same 
^^  enforced  by  a  sale  thereof  under  a  decree  of  the  court, 
mming  the  allegations   in  the  complainant's  bill   to  be 
'He,  the  dismissal  ^hereof  for  want  of  equity   was    error. 
>t  the  judgment  of  the  court  below  be  reversed. 


Webb,  administrator,  vs.  Gabteb  et  al,,  executors. 

healed  promissory  note,  dated  22d  September,  1859,  and  due  one  day 
after  date,  with  a  credit  of  five  dollars  thereon  dated  the  30th  of 
December,  1809,  said  credit  inserted  thereon  by  direction  of  the 
maker  contained  in  a  letter,  as  follows :  Col.  F.  £.  Harrison— Dear 
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Webb,  administrator,  vs.  Carter  ti  a/.,  execntors. 

Sir  :  1  received  your  message  by  Mr.  Alford,  and  enclose  you  fife 
dollars,  which  you  will  place  on  my  note,  which  will  make  all  right; 
and  for  your  satisfaction  I  will  inform  you  that  my  son  James  wiU 
wind  up  my  business,  with  instructions  to  pay  you.      I  hope  you 
will  not  put  me  to  any  cost  on  the  subject,"  said  letter  being  signed 
by  the  maker  of  the  note,  and  dated  December  30,  1869,  and  ad* 
mitted  to  refer  to  the  note  in  question,  is  not  barred  by  the  statute  of 
limitations  of  1869,  or  by  any  other  statute  of  limitations.    The 
written  acknowledgment  of  the  existence  of  the  liability  to  pay  the 
note  in  the  letter  is  equivalent  to  a  new  promise  to  pay  it,  and  the 
effect  thereof  is  to  revive  and  extend  the  original  liability  whicJ^ 
was  to  pay  the  debt  any  time  within  twenty  years. 

Statute  of  limitations.     Promissory  notes.     Before  Judg© 
Pottle.     Hart  Superior  Court.     September  Terra,  1878. 

Reported  in  the  opinion.. 

Samuel  Lumpken  ;  A.  G.  McCdrry,  for  plaintiff  in  error. 

RoBT.  Hester  ;  W.  G.  Johnson  ;  W.  T.  Van  Ddzbr;  ^* 
P.  Edwards;  J.  H.  Skelton,  for  defendants,  cited  a^^^ 
1869,  pp.  133-134;  34  Ga.,  246;  47  75.,  340,  342;  3  Gill 
&  John.,  394;  1  Peters,  360;  3  76.,  270;  5  76.,  4r07; 
8  Cranch,84,  98;  2  Wheaton,  25;  46    Ga.,  126. 

Jackson,  Justice. 

F.  E.  Harrison,  the  plaintiff  below,  brought  suit  agai  *®^ 
James  M.  Carter  and  John  H.    Skelton,    executors  of     ^^^ 
Carter,  deceased,   upon   a  note  hereinbelow    copied,  a^  ^ 
alleged  in  his  declaration,  that  on  the  30th  day  of  Decemb  ^^ 
1869,  the  said  M.  Carter  "made  a  payment  of  five  dolli 
on  said  note,  and,  in  writing,  made  a  new  promise  to  p 
the  same,"  and  that  on  the  said  30th  day  of    Decern] 
1869,  said  M.  Carter  "made  a  written   acknowledgment  — 
his  existing  liability  to  pay  said   note." 

The  following  is  a  copy  of  said  note  and  of  the  enti 
thereon  : 
''$464.61.  September  32, 1859. 

"One  day  after  date  I  promise  to  pay  to  F.  E.  Harrison^   or 
four  hundred  and  sixty-four  61-100  dollars,  value  received,  with  inl 
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W«Mk  •dminiftntor,  vt.  Carter  4t  al.,  ezecvtort. 

fram  the  first  day  of  Noyember  next.     Witness  my  hand  and  seal. 

b.  — .    I>tte, .       [Signed]      Mica j ah  Cartbb.     [L.  S.]" 

ntry  on  back  of  note.] 
"Paid,  Dec.  80, 1809,  five  dollars  on  within  note.'' 

The  following  is  a  copy  of  the  new  promise  to  pay,  and 
csknowledgement  aforesaid,  it  being  a  letter  from  M.  Car- 
T  to  P.  E.  Harrison  : 

**CoL.  P.  E.  Habrison  :  Dear  Sir— I  received  your  message  by  Mr. 
liord,  and  enclose  you  five  dollars,  which  you  will  place  on  my  note, 
liich  will  make  it  all  right;  and  for  your  satisfaction  I  will  inform 

V  that  my  son  James  will  wind  up  my  business,  with  instructions  to 

-jf  yon.    I  hope  you  will  not  put  me  to  any  cost  on  the  subject, 
ile  writing,  I  will  state  to  you  that  I  have  saved  in  my  hands  for 

«],  from  Griffeth  Fuller,  about  thirty  dollars,  which  I  will  pay  you 

en  I  pay  my  own  account,  which  will  be  when  I  sell  my  cotton. 
*  "[Signed]  Yours  truly,  M.  Carter. 

-  -Dec.  80, 1869." 

^Evidence  for  the  plaintiff  : 

H.  The  note  above  copied. 

S.  The  letter  above  copied. 

3.  James  R.  Brown  sworn  :  Was  acquainted  with  M.  Car- 

,  now  deceased ;  in  1872  or  1873  heard  him  say,  in  pres- 

"K^oe  of  James  M.  Carter,  his  son,  he  had  sent  Col.  F.  E. 

a^rrison  five  dollars,  and  written  him  a  letter  about  an  old 

ote  Harrison  held  against  him  for  over  four  hundred  dol- 

originally,  which  had  run  for  some  time,  and  was  about 

be  barred  by  the  statute  of  limitations  at  the  time   he 

"^rote ;  said  he  wrote  said  Harrison  that  liis  son,  the  said 

^^.Tiiee  M.,  wonld  wind  up  his  business,  and  that  he  had  given 

^^id  James  M.  instructions  to  pay  said  note. 

4.  E.  G.  Witherspoon,  sworn  :  Knew  M.  Carter,  deceased. 

1x1  1878  witness  was  doing  business  for  Harrison,  and  on 

one  occasion  paid  M.  Carter  two  or  three  dollars  for  Harri- 

^B  and  said  Carter  remarked  :  "It  is  strange  for  me  to  be 

^ing  money  from  Harrison  when  I  am  owing  him  an  old 

^ote  which  he  holds  against  me  for  principal  of  between 

ioQr  and  five  hundred  dollars :"  Thinks  the  credit  on  the 

iU)te  18  Harrison's  hand-writing,  but  is  not  positive. 

(.  The  admission  of  defendant's  counsel,  in  open  court, 
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Webb,  kdmlnlatntlor.  m.  Cnter  tlal..  eieeuu 


that  the  note  mentioned  in  the  letter  from  M.  Carter  to  J*" 
£,  Harrison  is  the  same  note  testified  ahont  by  witnesseE 
Brown  and  Witherspoon,  and  that  it  is  the  same  note  eae<3 
on  by  plaintiff  in  this  ease. 

Evidence  'or  defendantB :  The  admigsion  of  plaintiff's 
connsc),  in  open  court,  that  Mr.  Carter  died  March  25_ 
1S76,  and  that  defendants  qoalitied  aa  hie  executors  April 
3,  187fi. 

The  verdict,  under  the  charge  of  the  court,  was  for  de- 
fendants. 

Gronnda  of  motion  for  new  trial  certified  as  true  by  tha 
court: 

1.  The  verdict  Btrongly  and  decidedly  againet  the  evS 
dence,  the  weight  of  the  evidence,  and  without  evidence. 

2.  The   verdict  contrary   to  law  and   the  principles 
jnatice  and  equity. 

3.  Tlie  court's  refusal  to  charge  the  followinj^  request 
plaintiff's  counsel :  "The  letter  signed  M.  Carter,  dal 
December  30,  1869,  which  is  in  evidence  before  yon,  is  i  S: 
law  a  new  promise  to  pay  the  note  to  which  said  lett^^^- 
refera,  and  if  yon  believe  it  refers  to  the  note  on  whic!; 
plaintifiF  has  snod  in  this  case,  and  this  is  admitted  by  da 
fendantB,  then  said  letter  revives  and  extends  the  origina 
liability  on  said  note,  and  the  plaintiffs  right  of  actioD  igncc 
barred  by  the  limitation  act  of  1869.  or  any  other  etatoti 
of  limitations." 

4.  The  court's  refusal  to   charge  the   followiug  writter 
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at  day,  refers  to  said  note,  then  it  was  a  written  acknowl- 
gement  of  existing  liability  on  said  note,  equivalent  in 
1&A¥  to  a  new  promise  to  pay,  and  plaintiff's  right  of  action 
on  said  note  is  thereby  prevented  from  being  barred  by  the 
limitation  act  of  18fi9/' 

6.  Because  the  court,  after  charging  that  plaintiff's  right 
of  action  was  not  barred  by  the  general  statute  of  limita- 
t^ions,  erred  in  charging  as  follows:  "The  note  sued  on  in  this 
<ia8e  being  dated  and  due  prior  to  the  1st  day  of  June,  1865, 
^B  within  the  provisions  of  the  limitation  act  of  1869,  and  the 
plaintiff's  right  of  action  is  barred  by  that   act,  notwith- 
standing the  letter  written  December  30,  1869,  by  the  de- 
^^ased,  M.  Carter,  to  the  plaintiff,  even  if  you  believe  that 
^aid  M.  Carter,  in  said  letter,  referred  to  the  note  in  suit, 
^nd  intended  thereby  to  revive  it  and  acknowledge  his   lia- 
bility thereon  ;  that  does  not  take  this  ca^e  out  of  the  pro- 
"Visions  of  the  limitation   act  of    1869,  and   your    verdict 
should  be  for  defendants.     Even  if  you  believe  all  the  evi- 
"^ence  introduced  by  plaintiff  in  reply  to  defendants'  plea, 
^Jhere  is  nothing  to  prevent  your  finding  for  defendants,  and 
^  t;  is  your  duty  so  to  find." 

The  motion  was  overruled  and  a  new  trial  refused. 
The  bill  of  exceptions  assigns  as  error  the  refusal  of  a 
ew  trial  on  each  one  and  on  all  of  the  grounds  stated  in 
id  motion. 

The  sole  question  made  is  whether  tlie  letter  takes  the 
ote  without  the  statute  of  limitations  of  1869  and  out  of 
e  general  act  of  limitations. 

This  court  has  held  that   there  are  exceptions  to   the 

neral  operation  of  the  act  of  1869  other  than  fraud  in  the 

of  trustees  ;  and  a  time  beyond  that  fixed  by  that  act 

been  allowed  to  parties  to  sue.     49    Oa.y   431;  56  lb., 

;  58  lb.,  581.  459. 

So  that  the  question  is  not  an  open  one  with  us  whether 

J*  exception  at  all  other  than  that  therein  specified   can 

^"^  engrafted  thereon.     It  could  not  have  been  the  inten- 

n  of  the  l^slatnre  to  force  parties  to  sue  by  the  first  of 
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Juiaary,  1870,  without  regard  to  any  new  promiBe  to  pay, 
or  renewal  of  the  debt,  or  other  arrangement  which  they 
might  make  inter  aeae  to  avoid  tlie  expenee  of  suit.  The 
case  at  bar  is  an  apt  illuBtration  of  the  harebnesa  of  Bucb  a 
constrnction  of  the  law.  Evidently  Harrison  had  threaten- 
ed to  Boe  Carter.  Bnt  two  days  were  left  within  which  he 
conld  sne  him  before  the  time  limited  in  the  act  of  1869 
expired.  Therefore  be  sent  word  to  him  and  received  the 
letter  in  reply,  crediting  the  note  with  tlie  live  dollars  sent, 
and  resting  eaey  nnder  tlie  written  acknowledgment.  Tbe 
act  of  1869  waB  not  intended  to  allow  such  a  frand  to  l>e 
perpetrated  nnder  its  provisions;  and  the  general  assem- 
bly meant,  we  think,  that  all  such  claims  should  be  barred 
unless  the  parties  made  some  new  promise  or  arranf^ement 
whereby  the  old  debt  was  extended.  In  other  words,  the 
act  of  1869  is  to  be  conetrned  in  reference  to  its  limita- 
tion of  time  within  which  these  old  ante  heiium  claims 
should  be  sued,  in  pari  inateria  with  the  provisions  of  the 
Code  which  regulated  the  manner  in  which  the  general  act 
of  hmitations  could  be  extended  by  new  promises  to  pay ; 
and  BooriDfitriiiiij:  it  iIiltl'  is  jim  in.'ut.lf  iu  lliia  case,  but  the 
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ote  as  if  he  had,  in  the  most  explicit  manner  known  to  the 

w,  promised  to  paj  it  in  writing.    So  tliat  the  case  is 

en  without  the  bar  of  the  act  of  1869  by  this  equivalent 

a  direct  promise  to  pay — tliis  letter  by  which  Carter  did 

:ijrect  five  dollars,  sent  by  him  for  the  purpose,  to  be  placed 

the  note,  and  did  promise  that  it  should  be  paid  by  his 

n  when  he  wound  up  his  business. 

Ib  the  action  barred  by  the  general  limitation  law  of  six 

applicable  to  promissory  notes  or  promises  to  pay, 

ot  under  seal  ?  or  does  the  limitation  run  twenty  years 

m  tlic  date  of  the  new  promise  ? 

The  Code,  section  2936,  declares  that  "  A  new  promise  re- 

i'v^es  or  extends  the  original  liability ;   it  does  not  create  a 

^'w  one."     If  it  revives  the  note,  as  that  is  under  seal,  it 

^vives  or  extends  it  for  the  period  of  time  during  which 

sealed  paper  would  run.  which  is  twenty  years.     There- 

,  the  general  act  of  limitation  does  not  bar  it.     Hence, 

:>   limitation  act  at  all  bars  the  note,  and  the  charge  of  the 

iX5nit  judge  was  wrong,  and  the  verdict  of  the  jury  is 

the  law  and  the  evidence,  and  there  must  be  a  new 


See,  cited  for  plaintiff  in  error,  pamphlet  acts  of  1869,  p. 
^34: ;  49  Ga.,  43M41 ;  36  /J.,  684;  57  lb.,  531 ;  32  7  J., 
19,  121,  127  ;  28  A,  310-312 ;  Code,  §§2834,  2935,  3753  ; 
Oa.,  343 ;  14  /J.,  343 ;  49  /J.,  450 ;  50  Ik,  332 ;  20 
ft.,  «00 ;  45  lb.,  497. 

Por  defendant  in  error:  acts  of  1869,  pp.  133,  134;  34 
'a.,  246;  47  lb.,  340;  3  Gill  &  John.,  394;  1  Peters,  360; 
^  Ih.,  270,  8  Cranch,  84-98 ;  5  Peters,  407  ;  2  Wheaton,  25  ; 
*8  Oa.,  126. 

Judgment  reversed. 


Leathers  vs.  Furr. 

1*  Where  it  appears  that  a  private  way  claimed  to  exist  by  prescrip- 
tion, which  It  is  sought  to  open,  was  not  permanent,  but  was  ob- 
itracted  and  changed  by  petitioner  himself,  the  county  comraission- 
«i  erred  in  ordering  it  opened. 

&  Cbrtiorari  to  the  superior  court  will  lie  to  correct  such  error. 
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Roads  and  bridges.  Certior(wi.  Coarts.  Countj  mat- 
ters. Before  Judge  Buohamam.  Douglas  Superior  Court. 
July  Adjonraed  Term,  1878. 

Leathers  filed  a  petition  before  tbe  county  commissioners 
to  canse  Farr  to  remove  obstructions  from  a  private  way 
claimed  by  petitioner.  The  prayer  was  granted.  Farr  car- 
ried the  case  to  the  superior  court  by  certiorari.  Leathers 
moved  to  dismiss  on  the  ground  that  certiorari  wonld  not 
lie  directly  from  the  decision  of  the  county  conimissionera, 
but  a  bill  of  exceptions  should  have  been  filed ;  the  motion 
was  overruled.  The  certiorari  was  sustained,  and  Leathers 
excepted. 

£dob  &  RiouABDs ;  L.  H.  FRATHSRsroN ;  W.  F.  Wbiobt, 
for  plaintiff  in  error,  cited  Code,  §§3235,  5012,  4050-4052, 
730-738. 

J.  S.  Jahbs  ;  R.  a.  Mabsey,  for  defendant,  cited  ae  follows : 
On  certiorari,  §§739,  4062.  On  private  ways,  Code,  §§790- 
727,  2285,  60X2;  41  Oa.,  30;  fil  lb.,  28. 
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l3nt  on  the  contrary,  it  appears  from  his  own  evidence,  that 
bnilt  a  cow-pen  across  the  road,  and  it  was  turned  up  by 
inn's  house.     In  Short  et  aZ,  vs.  Walton  et  al.^  61  Oa,^  28, 
■^  was  held,  that  to  acquire  a  prescriptive  right-of-way  over 
ke  unenclosed  land  of  another,  it  should  have  been  shown 
liat  those  claiming  it  had  been  in  the  constant  and  nninter- 
ipted  use  of  a  permanent  road  over  the  land,  not  exceed- 
ig  fifteen  feet  in  width,  and  had  kept  it  open  and  in  repair 
or  seven  years. 
2.  There  was  no  error  in  overruling  the  motion  to  dismiss 
le  certiorari.     The  board  of  commissioners  of  roads  and 
ivennes  of  Douglas  county  is  such  an  "  inferior  judicatory  " 
is  contemplated  by  the  4052d  section  of  the  Code,  and  a 
^^^^^srtiorari  may  be  obtained  t<j  correct  the  decisions  thereof 
petition,  without  first  filing  a  bill  of  exceptions  to  the 
^scision  of  that  local  tribunal. 

Let  the  judgment  of  the  court  below  be  afiSrmed. 


Town  of  Douglasvillb  vs.  Johns. 


l^ 


A  towD,  whose  charter  embraces  section  789  of  the  Code,  has 
•nthority  to  issae  license  to  retail  spirituous  liquors  and  to  tax 

a       therefor. 
*     If  one  who  has  paid  such  tax  seeks  to  recover  it  back,  it  is  for  him 
to  show  that  the  ordinance  imposing  the  license  fee  or  tax  under 
the  authority  of  the  charter  was  illegally  passed.    Having  paid  the 
money  and  seeking  to  recover  it,  the  onu%  is  on  the  plaintiff ;  the 
presumption  is  that  the  ordinance  follows  the  charter,  and  if  it  does 
not,  the  plaintiff  must  show  it. 
"^    It  matters  not  that  the  act  of  1873,  so  far  as  it  affects  pre-existing 
csharters  and  amends  them,  be  unconstitutional  as  decided  in  60  Oa., 
-404,  if  its  provisions,  codified  from  sections  774  to  797  inclusive,  be 
.^y  charter  granted  in  1875,  incorporated  therein,  they  become  part  of 
%Jbe  charter  so  granted  at  that  time  and  are  as  valid  as  any  other 
BMtrt  thereof. 

nnieipal  corporations.     Powers.     Taxe.     Onus  pro- 
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Constitutional    law.      Before   Judge    Bcchahan- 
iiiglae  Siiperioi-  Court,     Jaly  Adjourned  Term,  1879. 

I  Johns  brou|;ht  suit  against  tbe  town  of  DouglasTilIe  to 

^over  $225.'>!)  witli  interest,  alleging  that  he  had  paid 

lint  for  license  to  retail  liquor  in  the  town,  and  that 

nhc  latter  had  no  authority  to  exact  it.     Defendant  pleaded 

I  the  general  issue. 

The  evidence  wiis,  in  brief,  as  follows :  In  October,  1875, 
'  Johns  went  to  Douglasville  for  the  purpose  of  engaging  in 
the  retail  liquor  trade.  Before  he  could  engage  in  the  biui- 
ness,  lie  ^vafi  required  to  pay  a  license  ta.x  at  the  rate  of  one 
hundred  and  lifty  dollars  a  year;  and  on  October  5,  1875, 
he  paid  the  sum  of  $37.50  for  a  license  to  January  5,  1876; 
on  that  day,  he  gave  promissory  notes,  payable  quarterly, 
for  his  license  to  January  5,  1877;  and  on  the  last 
named  date,  he  paid  $37.50  for  the  next  quarter's  licenae. 
The  promissory  notes  have  all  been  paid  voluntarily ;  none  of 
them  were  paid  until  after  due,  and  some  of  tlicm  had  beea 
placed  in  the  hands  of  a  justice  of  the  peace  for  suit;  tbe 
marshal  made  the  collections,  and  turned  the  money  orer 
to  the  treasurer. 

The  jury  found  the  plaintiff  $225.00  besides  interest. 
Defendant  moved  for  a  new  trial  on  the  following,  among 
other  grounds: 

I  litcauBe  the  verdict  is  contrary  to  law  and  the  evi- 

the  ordinance  of  March 
licenBe  tax 
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oharter  power  to  assess  such  a  tax,  yot  not  having  since 
Q  passed  any  ordinance  for  that  pnrpose,  a  requirement 
d  collection  of  the  tax  without  such  ordinance  would  be 
,  and   money  so  paid  could  be  recovered,  with  in- 


The  motion  was  overruled,  and  defendant  excepted. 
JFor  the  other  facts,  see  the  opinion. 

.  H.  Brewstbr;  Edge  &  Richards,  for  plaintiff  in  error. 

.  S.  James  ;  Robert  A.  Massey,  for  defendant. 

.A.OS80N,  Justice. 

The  town  of  Douglasville  exacted  a  license  fee  or  tax 

r  retailing  liquors  at  the  rate  of  $150.00  per  annum  from 

tizie  defendant  in  error,  Johns ;  whereupon  he  sued  the  town 

trO    recover  the  money  paid,  and  the  jury  found  for  him 

%S25.00  principal,  and  $38.41  interest.     The  town  moved 

^or  a  new  trial,  and  on  its  refusal  excepted  and  brought 

^lie  case  to  this  court. 

1*  The  main  question  is,  did  the  town  have  the  right  to 
^Xact  the  license  tax  ?     That  is  to  be  an8\v'ered  by  its  char- 
^^i".    The  charter  is  found  in  acts  of  1S75,  p.  162,  and  in 
^t8  of  1876,  p.  25,  and  in  the  Code,  sections  774  to  797  in- 
clusive.    The  act  of  1876  incorporates  these  provisions  of 
^he  Code  into  the  charter  of  the  town  and  makes  them  part 
^hereof.     Section  783  is  thus  made  part  of  the  charter,  and 
^hat  section  is  as  follows  : 

"Whenever  anything  for  which  state  license  is  required, 
is  to  be  done  within  such  town  or  village,  the  council  may 
require  a  town  or  village  license  therefor,  and  may  impose 
a  tax  thereon,  for  the  use  of  the  town  or  village,  and  may 
require  a  bond  with  sureties  conditioned  as  prescribed  in 
section  779,  payable  to  such  town  or  village,  in  such  penalty 
H  it  may  think  proper,  and  may  revoke  such  license  at  any 
time  if  the  condition  of  said  bond  be  broken.'' 
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It  ie  argticd  for  defendant  in  error,  that  inasmncb  aa  the 
Btate  allowed  the  counties  to  issne  these  liceDses  by  Beetion 
529  of  the  Code,  antll  the  act  of  February  25,  1876,  there- 
fore the  words,  "state  license,"  did  not  aathorize  or  em- 
brace, or  confer  the  power  on  the  town  to  license  ;  and  ao 
the  court  below  seemed  to  have  held.  Bnt  we  think  that 
the  eeclion  cited  does  empower  the  town  to  tax  and  license 
retailors.  The  state  operates  through  counties.  The  prac- 
tical administratiou  of  justice  and  execution  of  law  ie  en- 
trusted by  it  to  the  counties.  County  license  to  retailers  is 
by  authority  of  the  state  and  for  the  state,  and  the  people 
thereof  residing  in  that  part  of  it  embraced  within  the  coud- 
ties;  and  in  this  particular  section  the  intention  of  the  leg- 
islature was  to  confer  Hie  power  opon  towns  to  tax  for  sneh 
license  therein,  whenerur  the  state  through  the  coantiee 
required  such  a  license.  The  words  would  be  withont 
meaning  otherwise. 

Indeed,  such  has  ever  been  the  law  of  Georf^a,  see  Cobb's 
Digest,  p.  1038-39,  acts  of  1809  and  1838 ;  and  it  seems  to 
us  clear  that  socli  was  the  intention  of  this  section  of  the 
Code,  being  part  of  the  act  of  1872,  and  made  part  of  this 
charter.  Construing  all  our  legislation  tn  pari  materia  aod 
gathering  light  from  our  past  history,  all  doubt  vaa- 
ishes.  Hence  the  penal  code  prescribes  ponishment  for  re- 
tftilinp  without  license  and  has  iViiw  TOtimeontof  mind, 
t  had  to  iic^itive  the  idea  that  the  retailer 
Cobb,  818;  Code, 
E_this  lax 
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is  upon  him  to  produce  the  minute  book,  and  show  wherein 
^he  ordinance  was  not  legally  enacted.  He  holds  the  affirma- 
t;iv^e.  The  town  has  the  money.  To  get  it  he  must  show 
it  has  it  wrongfully,  and  wrongfully  took  it  from  him. 
Therefore,  we  hold  that  it  was  for  him,  not  for  the  town, 
"to  introduce  the  proper  book — minute  book — and  to  show 
t;liat  tlie  power  conferred  by  the  charter  was  illegally  exer- 


3.  It  matters  not  that  the  act  of  1872 — embraced  in  these 
revisions  or  sections  of  the  Code — from  774  to  797 — is  un- 
<20D6titutional,  so  far  as  it  undertook  to  amend  charters,  as 
Ix^ldin  60  6^a.,  404.  The  charter  granted  Douglassville  m 
1  S76,  put  these  provisions  in  its  organic  law  and  made  them 
art  of  itself.  The  legislature  might  have  taken  them  from. 
^  English  book  or  from  a  newspaper,  and  engrafted  them 
V  the  charter ;  when  it  did  so,  it  became  law  to  this  townt 
^nd  all  its  citizens. 

For  the  reasons  above  set  forth,  we  are  of  the  opinion^ 
t  the  charge  of  the  court  and  the  verdict  of  the  jury 
ere  and  are  illegal,  and  we  must  reverse  the  judgment 
"^rermling  the  motion  for  a  new  trial,  and  direct  that  the^ 
me  be  granted,  and  the  case  tried  in  accordance  with  the. 
ve  views. 
Jud^ent  reversed. 


Cason  et  al.  vs.  Walton,  administrator,  et  al, 

ti^ACKflos,  Jofltloe,  being  related  to  the  parties  litigant,  Hon.  John  W.  H.  Underwood. 
^^>dfe  of  the  Soperior  Courts  of  the  Borne  Circoit,  was  designated  by  the  Go\emor  to 
?c«iMa  In  his  place.] 

^*  A  court  and  jury,  upon  the  trial  of  a  divorce  case,  have  not  the  pro- 
Tiace  to  dispose  of  property  that  does  not  belong  to  the  husband  or 
wife,  or  which  property  in  remainder  is  vested  in  a  child  or  children 
of  the  parties  to  the  marriage. 

i  Hie  court  and  Jury  trying  and  deciding  the  case  under  our  law,  could 
only  dispose  of  such  property  as  was  owned  by  the  husband  or  the 
wife  at  the  time  of  the  application  for  divorce,  or  at  the  time  of  the 
•spaxation  of  the  parties. 
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8.  When  a  feme  covert  has  a  life  estate  only  in  property,  with  remainder 
at  her  death  to  her  children,  a  court  and  jury  cannot  make  provision 
for  the  wife  or  child  or  children  out  of  the  estate  in  remainder,  but 
could  dispose  of  the  estate  for  life  for  such  purposes. 

4.  The  record  and  proceedings  in  a  suit  for  divorce  between  husband 
and  wife,  are  not  proper  evidence  in  a  case  wherein  the  children 
sue  as  remainder  men  as  against  them.    Such  record  could  be  used  ib 
evidence  to  conclude  the  wife  as  to  any  interest  in  the  estate  of  bet 
late  husband,  or  her  own  estate,  existing  at  the  time  of  the  applied' 
tion  for  divorce  or  separation. 

Husband  and  wife.  Title.  Jurisdiction.  Estates.  Jn(S#* 
ments.  Jies  adjudicata.  Before  Judge  Gibson.  Richino^=^^ 
Superior  Court.    April  Term,  1 878. 

Reported  in  the  opinion. 

Frank  H.  Miller,  for  plaintiffs  in  error,  cited  as  {^^' 
lows :  Assent  of  executor  inured  in  favor  of  all  complainaa     ^ 
Code,  §2270 ;  50  Ga,,  362 ;  foreign  will  title  in  Geor^ff^  ^ 
31  Oa,^  593.    What  disposed  of  bj  divorce  suit,  11  Qa.^  3£^*' 
379  ;  49  /J.,  303;  54  lb.,  285  ;  58  /J.,  93:  Code,  §§17^^^ 
1733  ;  54  Ga,,  286  ;  Code,  §§2261, 1717, 3479,  1721 ;  59  G 
157;  29 /J.,  545. 

Barnes  &  Cummino,  for  defendants,  ci^^ed,  (that  life  ten 
was  estopped  and  remainder-men  not  affected),  Code,  §§17 
1722 ;  43  Ga.,  294;  2  Bish.  on  Mar.  &  Div.,  516 ;  20  G^ 
120;  43  7  J.,  294. 

Underwood,  Judge. 

It  appears  from  the  record  and  proceedings  in  this 
that  Emily  B.  Caeon,  formerly  Eliza  Emily  Bamctt,  t 
the  wife  of  Robert  E.  Casou,  and  her  children,  May 
by  her  guardian,  Walter  E.  Cason  and  Zillah  A.  Cason,  ^ 

their  parent  and  natural  guardian,  filed  a  bill  on  the  equ  '^^^  ^ 
side  of  the  superior  court  of  Richmond  county,  foraccoiB-  ^^^  ' 
injunction  and  relief,  against  "  The  Union  Trust  Oomp^»-  '^^^ 
of  New  York,"  as  administrator  with  the  will  annexed 
Floumoy  W.  Adams,  deceased,  late  of  the  city  of 


-1 


.? 


W 
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York,  Howell  Cobb  and  Adolphos  K.  Childs,  of  Clarke 
county,  Georgia,  and  Habersham  I.  Adams,  of  Richmond 
county,  Georgia,  and  the  Georgia  Railroad  and  Banking 
Company  of  Georgia.  The  bill  alleges  that  William  H. 
Barnett,  of  Chambers  county,  Alabama,  died,  having  made 
a  will  bearing  date  May  20, 1856,  duly  proved  and  admitted 
to  record  on  the  30th  day  of  June  1856.  The  material  por- 
tions of  which  will,  so  far  as  concerns  this  case,  are  as  fol- 
lows: 

"Item  fourth.  My  will  and  desire  is  that  my  negroes,  not 
otherwise  disposed  of,  shall  be  equally  divided  between  my 
six  children  hereafter  named  to-wit :  "FrancinaE.  Matthews, 
wife  of  Robert  C.  Matthews,  Melita  S.  Eberhart,  wife  of 
William  F.  Eberhart,  Martha  S.  Colquitt,  wife  of  William 
T.  Colquitt,  Eliza  E.  Barnett,  Zilla  A.  Barnett  and  William 
B.  Barnett,  so  as  to  make  them  all  equal  except  my  daughter, 
Nancy,  to  whom  I  have  given  ten  dollars,  which  is  all  she 
is  to  receive  from  my  estate ;  and  to  my  son  William  B. 
Barnett,  I  have  given  him  three  negroes  and  a  gold  watch 
as  above  named." 

"Item  sixth.  My  will  and  desire  is,  and  I  do  hereby  give 
and  bequeath,  all  of  the  property  of  every  description  that 
I  have  given,  or  may  hereafter  give,  to  each  of  my  daugh- 
ters :  I  give  to  them  and  their  children,  heirs  of  their  body, 
and  not  subject  to  be  sold  by  their  respective  husbands,  or 
liable  for  debts  in  any  manner  whatever." 

The  bill  alleges  that  Emily  B.  Barnett  married  Flournoy 

W.  Adams  on  the  22d  day  of  July  1857,  and  received  from 

the  executor  of  William  H,  Barnett  the  property  bequeathed 

•)  her  in  the  will  of  her  father,  and  held  and  enjoyed  and 

^retained  the  same  until  his  (Adams')  death,  which  occurred 

iB  November,  1874;  that  on  the  21st  day  of  March,  1865, 

Honrnoy  W.  Adams  commenced   his  action  of  divorce 

l^punst  Emily  B.  Adams,  in  Oglethorpe  superior  court,  on 

"tlte  ground  of  desertion.     A  copy  of  which  suit  was  served 

panonally  on  the  defendant,  March  25,  1865.  The  plaintiff 

iBed  a  schedule  of  property,  March  21st,  1865.    Sworn  to, 

Sbnb  82, 1865. 
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The  Bohedale  contaiDcd  the  property  of  the  plaintiff  as 
well  aB  the  property  in  which  Mrs.  Emily  B.  Adams  had  a 
life  estate  with  remainder  to  her  children. 

On  the  17th  day  of  October,  1865,  the  plaintiff  amended 
the  echednle  of  property  to  show  the  amount  of  plaintiff's 
entire  property  at  that  time,  which  amounted  to  $12,750.29, 
over  and  above  his  debts.  A  second  verdict  anthorizing  a 
total  divorce  was  gmnted  on  the  18th  of  April  18C0,  and 
a  special  verdict  was  rendered  as  follows : 

"For  the  disposition  of  the  property,  money,  and  assets 
named  in  the  schedale  of  tbe  plaintiff,  we  tind  and  decree 
that  said  property,  money  and  assets,  inclnding  as  well 
what  he  holds  in  his  own  right,  as  what  is  iu  his  hands  as 
belonging  to  his  wife,  be  disposed  of  as  follows :  The  plain- 
tiff shall  pay  into  the  hands  of  Mr.  Benjamin  II.  Barnett, 
of  this  coanty,  as  trustee,  the  sum  of  twenty-five  hundred 
dollars,  for  the  sole  and  separate  use  of  the  defendant,  to  be 
disposed  of  as  she  may  direct,  by  will  or  otherwise.  The 
plaintiff  shall  also  pay  into  the  hands  of  said  Barnett,  aa 
trustee,  the  further  sum  of  twenty-five  hundred  dollars  in 
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The  bill  charges  that  Flonrnoy  W.  Adams  died  without 

having  in  his  lifetime  f  nlly  complied  with  the  decree  in  the 

divorce  case,  that  said  Emily  B.  married  Robert  E.  Cason, 

July  29,  1869,  and  has  issue  the  complainants,  Walter  E., 

mnd  Zelia  A.  Cason ;  that  when  Flonrnoy  W.  Adams  re- 

xnoved  to  New  York,  he  carried  with  him  all  his  property 

except  thirty  shares  of  Georgia  Railroad  stock,  which  was 

<3harged  to  have  been  purchased  with  the  money  received 

'nnder  the  will  of  Wm.  H.  Bamett,  deceased. 

The  bill  waived  discovery.    The  prayer  was  to  protect 
mplainants  as  citizens  of  Oeorgia,  and  prohibit  the  transfer 
f  the  stock  by  the  foreign  administrator  or  Georgia  execu- 
tors^ until  they  do  equity  and  pay  complainants  the  amount 
ne  them  at  the  death  of  Adams — both  what  was  received 
nder  said  will  of  Wm.  H.  Barnett,  and  the  decree  in  the 
ivorce  case.     The  bill  also  prayed  for  the  appointment  of 
Bk,  receiver,  etc. 

The  tJnion  and  Trust  Company  was  never  served.  Howell 

Oobb  and  A.  K.  Childs  were  served  and  answered,  having 

T^nounced   as  executors,  never  qualified.     Habersham    I. 

Adams  answered  and  pleaded  the  decree  in  the  divorce  suit 

in  bar  to  complainants'  relief,  etc. 

John  M.  Walton,  of  Richmond  county,  Georgia,  having, 
subsequent  to  the  filing  of  the  bill,  taken  out  letters  of  ad- 
ministration with  the  will  annexed  on  the  estate  of  Flonrnoy 
V.  Adams,  was  made  a  party,  and  the  case  came  on  to  be 
heard  at  the  April  term,  1878,  of  Richmond  superior  court. 
When  the  pleadings  had  been  read  (the  bill  and  answers  of 
the  defendants  who  had  been  served),  and  before  the  intro- 
duction of  any  of  the  evidence,  complainants'  solicitor, 
under  the  act  of  1876,  made  the  request  as  required  in  said 
act,  for  the  special  finding  of  the  facts  in  the  case,  which 
was  granted.  The  question  then  arose  as  to  the  effect  of 
the  divorce  proceedings  and  the  schedule  annexed,  which 
was  discussed  by  counsel,  when  the  court  decided  that  the 
tame  was  prima  facie  evidence  against  complainants,  and 
eonld  only  be  overcome  by  positive  and  conclusive  proof. 
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3.e  also  decided  that  Mrs.  CoBOn  was  presamptivelj  boaod 
by  the  statements  in  the  amended  schedule  fixing  the  valae 
of  the  property  at  the  end  of  the  war. 

The  case  then  proceeded  to  the  jurj. 

Evidence  entirely  docnmentar;  was  sabmitted,  as  will 
appear  with  the  transcript  of  the  record,  as  follows : 

For  complainanta :  1.  Answer  of  the  Georfipa  Railroad 
and  Banking  Oompanv.  2.  Exhibit  A  to  oomplaioaDU* 
bill.  3.  Copy  from  the  record  from  Alabama  showing 
payment  made  to  F.  W.  Adams  by  executor  of  Wm.  H. 
Barutitt. 

For  defendants :  Exhibit  B  to  complainants'  bilL  3. 
Bcnjumin  U.  Baroett's  testimony.  3.  James  M.  Riley's  tea- 
timonj.     4.  Caaon's  receipts. 

When  the  defendants  offered  as  evidence  exhibit  B  to 
complaioantB'  bill,  of  the  divorce  proceedings,  the  complain- 
ants' solicitor  objected  thereto,  ineiBting  it  was  not  binding 
on  complainants,  and  if  npon  Emily  B.  Gason,  not  npoa  her 
as  to  the  amended  schedule,  she  never  having  been  served 
or  ever  having  appeared  and  pleaded  to  the  merits  of  the 
action. 

The  coort  overroled  the  objection  and  admitted  the  eri- 
dence. 

When  the  defendants  offered  the  testimony  of  Riley,  ob- 
jection was  nuwlo  by  compltiinuiits  of  proof  by  liim  as  to 
'~~  '    after  the  sepamtion,  which  objection 

nittfd. 
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Jury,  when  the  oonrt  struck  out  the  following,  and  refuBec 
^o  allow  theee  to  be  passed  on,  viz : 

Did  Adams'  first  wife  know  of  the  statement  of  value 
pnt  by  him  on  the  property  at  the  time  of  the  divorce  ? 

Did  the  decree  of  divorce  divide  the  property  received 
l>y  Adams  for  his  first  wife  and  her  children,  and  if  so,  what 
]:>ortion  of  it  was  allowed  to  be  retained  by  Adams  ? 

What  means,  if  any,  did  Adams  have  when  he  married 
Ixis  first  vrife,  and  how  did  he  accumulate  the  property  he 
died  possessed  of? 

The  court  at  the  same  time  added  the  following  words  to 
^be  first  qnestion  submitted  to  the  jury,  namely :  ^^What 
si^nioaut  of  incumbrance  rested  on  it  at  the  time  ?"  which 
^Lddition  gave  the  benefit  to  F.  W.  Adams'  estate  of  the  part 
his  wife's  debts  out  of  the  corpus  of  the  property  to  the 
.Tnoant  of  nine  hundred  dollars,  as  set  out  in  the  schedule. 
After  this  the  court  charged  the  jury,  of  its  own  accord, 
the  record  of  the  divorce  judgment  and  schedule  an- 
nexed was  binding  on  complainants  as  prima  facie  evi- 
dence, and  the  burden  was  on  them  to  overcome  it  by 
positive  testimony  that  it  was  untrue. 

The  following  questions  were  then  submitted  to  the  jury, 
^^^ho  returned  the  verdict  thereon  as  follows  : 

'*1.  What  amount  of  money  and  what  property  was  re- 
^^ived  by  F.  W.  Adams  for  his  first  wife  and  her  children, 
^I'om  the  estate  of  W.  H.  Barnett,  and  what  amount  of  in- 
cumbrance rested  on  it  which  he  had  to  pay  ? 

**Three  thousand  five  hundred  45-100  dollars  in  money, 
^T)d  eight  negroes  valued  at  five  thousand  one  hundred  and 
^venty-five  dollars.     Nine  hundred  dollars. 

"2.  What  amount  of  property  was  sold  by  F.  W.  Adams 
^f  that  so  received  by  him,  and  when  and  in  what  currency, 
"^th  the  value  thereof  \ 

"Three  negroes.  In  September,  and  later,  during  the  year 
1W2.  They  were  sold  for  three  thousand  seven  hundred 
ttd  sixty-two  60-100  dollars  in  Confederate  money,  valued 
tt  thirteen  hundred  and  forty  83100  dollars  in  gold. 
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"8.  What  portion  of  the  property  reecired  by  F.  W. 
Adame  for  his  first  wife  and  her  children  was  accounted  for 
by  him  at  the  time  of  the  divorce,  and  what  portion  was 
not  acoonnted  for  \ 

''Eehas  acconnted  forsevcQ  negroes  and  thirty-fonr  hno- 
dred  dollars  in  money.  He  has  not  acconnted  for  one  ne- 
gro and  one  hnndred  45-100  dollars  in  money. 

"4.  What  portion  of  the  property  of  Adams'  first  wife 
and  children  was  invested  in  the  Georgia  Kailroad  stock 
sned  for? 

**Non6  to  onr  knowledge. 

"B.  What  amount  of  the  property  or  money  received  by 
Adams  for  his  first  wife  and  children  was  in  his  hands  not 
accounted  for,  according  to  the  laws  of  Georgia,  at  the 
time  of  his  death  \ 

"Fourteen  hnndred  and  forty-one  28-100  dollars. 

"We,  the  jnry,  find  for  the  plaintiffs  in  the  snm  of  fourteen 
hundred  and  forty-one  28-100  dollars  (|1,441  a&-100),  with 
interest  from  date  of  divorce.  And  we  find  that  this 
amount,  together  with  the  twenty-five  hundred  dollars  now 
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^rary  to  the  evidence,  and  strongly  and  decidedly  against 
the  weight  of  evidence. 

H.  Because  said  finding  and  part  of  finding  are  contrary 
t;o  the  charge  given  by  the  court,  in  substance,  as  follows : 
That  the  verdict  and  decree  of  Oglethorpe  superior  court 
presumptive  evidence  of  the  settlement  of  all  rights 

to  the  trust  estate  of  Mrs.  Cason,  and  such  presumption 
stands  until  overcome  by  proof. 

4.  Because  the  court  has  failed  to  hold  that  said  verdict 

id  decree  in  Oglethorpe  superior  court  were  a  complete 
to  this  suit. 

The  judge  held  up  the  motion  until  July  18,  1878,  when 
it  was  overruled  on  all  the  grounds  by  order,  as  follows : 

"Upon  consideration  of  the  motion  for  new  trial  and  the 
OAuse  shown,  the  grounds  of   each  of  which  are  hereby 
^verified  as  correct,  it  is  ordered  and  decreed  that  the  motion 
"for  new  trial  be  and  it  is  hereby  overruled  upon  each  and 
^very  ground  stated  therein.     It  is  further  ordered  that  the 
decree  this  day  entered  upon  the  facts  found  by  the  jury 
l>e  enforced,  unless  excepted  to  within  thirty  days  from 
this  date,  each  party  to  have  the  right  in  assigning  error  to 
include  all  rulings  of  the  court  pending  the  trial,  as  well  as 
in  overruling  the  said  motion,  or  to  the  terms  of  the  de- 
cree. 

Wm.  Gibson,  Judge^  etcP 

Upon  the  passage  of  said  order  the  court  entered  a  decree 
biased  upon  the  findings  of  the  jury  as  follows : 

'•EMII.Y  B^  Casok  ei  al.  )  3.,^  .^  Equity. 

The  Union  Tnusi  Company  ei  al.  )    ^P"l  Superior  Court. 

"I  know  of  no  case  that  has  given  me  more  trouble,  after  a  full  in- 
vestigation of  all  the  facts  submitted  and  the  findings  of  the  jury, 
than  this. 

"To  state  the  case  briefly  is  perhaps  necessary  to  a  correct  under- 
•tanding  of  the  judgment  herein  mentioned  under  the  act  of  1876, 
which  should  be  repealed  or  amended  at  as  early  a  day  as  possible. 

"Mr.  Bamett  left  a  will,  in  the  third  and  sixth  items  of  which  he  be- 
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CimmtlA  m.  Wllam,  ■dMunlmitor.  it a(. 

queatbed  to  hia  daughter  EmUf,  one  of  Iho  coinplalnuits,  bolb  motu? 
ftnd  negroes,  which  will  hu  t>aen  decided  by  the  ■upreme  <»>art  of 
Qeorgia  to  create  ft  life  eitAte  to  Mid  dKughter  with  remainder  to  h«r 
cbildreo.  In  1837,  F.  W.  Ailama  miirHed  B4id  Emllr.  and  racelTed 
from  the  executor  and  guardian  of  his  wife  thereafter  In  cash,  thlr^- 
flve  hundred  doUan,  according  to  receipts  exhibited.  Incnmhered  bjr  a 
debt  of  Q  Ine  hundred  dollars,  due  and  accruing  at  the  time  of  the  marrbigo 
bf  his  said  wife  Emily.and  several  negro  slaves.  In  1800,  in  Oglethorpe 
superior  court,  T.  W,  Adams  obtained  a  divorce  from  said  Emilf ,  the 
ground  being  abandonment  for  three  jeara.  The  writ  was  aerred 
personally,  with  a  schedule  of  property  attached,  which  befere  the 
final  trial  was  amended.  Tet  no  evidence  appears  that  said  kineDded 
schedule  WHS  ever  served.  The  Jury  giving  the  final  verdict  ordered 
P.  W.  Adams  to  pay  to  his  wife,  to  do  as  she  pUa*ed  with,  twenty-flve 
hundred  dollars.  This  could  not  have  been  of  the  trust  estate  r«celv«d 
by  Adams  for  his  wife,  as  our  supreme  court  had  previously  decided, 
that  neither  he  nor  she  possessed  any  such  estate  therein,  and  no  court  or 
jury  could  change  or  moke  the  law  in  relation  to  titles  already  fixed.  If  In 
1866  she  received  this  sum  and  accepted  said  verdict  In  lieu  of  all  elatmu 
she  then  possessed  against  her  then  husband,  is  and  should  she  not  be 
boundbylt,andmay  not  said  verdict  be  fi^rly  interpreted  tohAvebeena 
judicial  compromise  and  settlement  of  all  claims  she  posseised  agaltut 
her  then  husbandT  If  so,  after  ten  years  has  elapsed,  can  she  further 
assert  any  claim  against  her  then  husbandT 

"How  and  why  the  jury  trying  the  divorce  could  have  gone  on  and 
adjusted  the  rights  or  interest  of  minors  not  parties  to  the  then  pend- 
ing suit,  who  only  hod  an  estate  in  remainder  after  the  death  of  their 
mother,  I  cannot  well  understand.  Yet  it  seems  It  was  done,  and 
twenty-five  hundred  dollars  ordered  paid  over  to  a  trustee  for  May 
Adams,  excluding  therefrom  any  sisters  or  brothers  that  might  thete- 
1,  directly  in  conflict  with  the  judicial  ioterpretstion  o( 
}  the  learned  judge  permitting  the  s 

1  conducting  said  divorce  &uit. 
n  estate  in 
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C!Mon  ei  ai.  tw.  Walton,  adminiatrator,  «t  al. 

l>e  used  by  him  for  the  equal  and  mutual  benefit  of  all  of  said  Floumoj 

A^dams'  lawful  children,  and  at  the  death  of  the  said  Emily  B.  Cason 

to  be  paid  over  to  all  her  children,  share  and  share  alike. 

"It  is  further  ordered  that  the  estate  of  Adams  do  pay  the  costs  of 

tl&is  proceeding  and  reasonable  counsel  fees  of  the  administrator,  and 

tlie  trust  fund  to  be  paid  over  to  be  reduced  by  the  amount  of  counsel 

^ees  of  complainants'  solicitor  herein  for  recovering  the  same,  said 

a^KOOunt  to  be  paid  by  the  administrator  to  complainants'  solicitor. 

Wm.  Gibson,  Judge,  etc" 

••FUed  in  office  July  16th,  1878. 

8.  n.  Crump,  CUrk.^' 

Within  thirty  days  from  the  rendition  of  the  said  decree, 

a  od  at  and  during  the  same  term  of  the  court  which  had 

ot  adjourned,  at  which  the  trial  was  had,  the  complainants, 

their  solicitor,  excepted  to  the  said  acts  and  rulings  on 

trial  and  the  decree  as  rendered  upon  the  finding  of  the 

j  orj,  and  assigned  error  upon  the  following  grounds : 

1.  Because  the  court  held  the  decree  of  divorce,  with 
^<^hednle8SLnnexedyBLB  prima /acie  binding  on  complainants, 
^nd  that  it  could  only  be  overcome  by  positive  and  con- 
<5lu8ive  proof. 

2.  Because  the  court  admitted  in  evidence  for  defendants, 
"^^ithout  qualification,  the  record  in  the  divorce  proceedings, 
^complainants  objecting. 

3.  Because  the  court  admitted  the  testimony  of  witness 
C  Riley)  as  to  sales  made  after  the  separation  between  Flour- 
^oy  W.  Adams  and  his  wife,  complainants  objecting. 

4.  Because  the  court  refused  to  admit  the  testimony  of 
^.  B.  Cason  for  any  purpose  whatsoever. 

5.  Because  the  court  refused  to  submit  to  the  jury  cer- 
^in  of  the  issues  of  fact  presented  by  complainants'  solici- 
^r,  and  added  to  one,  and  allowed  the  corpus  to  be  reduced 
^y  debts  alleged  to  be  due  by  the  wife  at  the  time  of  the 
coverture. 

6.  Because  the  court  charged  the  jury  that  the  verdict 
Wid  decree  of  Oglethorpe  superior  court  were  presumptive 
evidence  of  the  settlement  of  all  rights  as  to  the  trust  estate 
of  Mrs.  Cason,  and  such  presumption  stands  until  rebutted 
bj  proof. 
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CaitmttAm.W»iVn,aiMilBlM>iKtm.ttat.  . 

7.  Because  the  conrt,  in  entering  its  decree  of  July  IIP  -r*^ 

1878,  on  the  verdict  of  the  jury,  need  the  following  Uo *" 

guage : 

"Upon  said  party  to  whom  payment  is  madegiviog  boiuK-  ^^ 
for  two  thoueand  doUare,  with  good  Bccnrity,  to  the  ordinary  ^ 
of  Cobb  connty,  to  pay  annnalty  to  HaberBbam  I.  A.in»,.^  ^» 
Ute  interest  arising  from  said  fuud,  to  be  used  for  eqaal  and  ^ 
mntiial  benefit  of  all  of  said  Flournoj  Adams'  lawful  chil- 
dren, and  at  the  death  of  said  Emily  B.  Cason,  to  be 
over  to  all  her  children,  share  and  share  alike." 

8.  Becanse  the  coart  refused  to  enter  the  decree  presented     — E: 
by  coitiplainaDts*  solicitor  in  writing,  as  follows : 

"Pursuant  to  the  act  of  February  33,  1876,  directing  a ma 

written  judgtaent  and  decree  upon  the  special  verdict  of  "^ 
facts  found  upon  the  issaes  made  by  the  pleadings  Bnd_^K=: 
submitted  to  the  jury,  the  court  is  of  the  opinion  that  nnder-r^w-  ■ 
the  law  applicable  to  the  facts  so  found,  that  the  complain —  -^ 
ants  do  recover  of  and  from  John  M.  Walton,  as  adminia — ^^ 
trator  in  Qeoi^a,  to  he  levied  of  the  goods  and  chattels  ofc~  — ' 
Flournoy  W.  Adam?,  deceased,  in  his  possesaion  to  be  ad-  mJ- 
ministered  to-vit:  the  fifty  shares  of  capital  stock  in  th^^-*^ 
Georgia  Railroad  and  Banking  Company  standing  in  th^  «^c 
name  of  Flonnioy  W.  Adams  on  their  books  at  the  tim^  «^^ 
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Gmou  0t  td.  v$,  Walton,  administrator,  et  al. 


10.  Becanse  the  court  required  bond  and  security  of  his 

\7vn  motion  from  the  proposed  custodian  of  the  fund,  the 

£i.uie  not  being  asked  for  by  any  one,  and  Habersham  I. 

dams  being  the  testamentary  guardian  of  all  the  children 

f    F.  W.  Adams. 

The  respondents,  John  M.  Walton,  administrator,  and 
-MdL a^bersham  I.  Adams,  testamentary  trustee,  joined  in  the 
e^ing  bill  of  exceptions,  and  assigned  as  error  the  re- 
ef the  court  to  grant  a  new  trial  on  each  of  the  fol- 
H  oiling  grounds,  to-wit : 

T..  Because  the  jury  had  no  authority  under  the  act  of 
-E^ebraary  23,  1876,  to  return  a  general  verdict. 

2.  Because  the  fact  of  finding  numbered  "3,"   to-wit: 
has  not  accounted  for  one  negro  and  one  hundred  and 
45-100  dollars,  and  all  of  finding  numbered  "6"  are 
ontrary  to  the  evidence,  and  strongly  and  decidedly  against 
weight  of  evidence. 
3.  Because  said  finding  and  part  of  finding  are  contrary 
the  charge  given  by  the  court,  in  substance,  as  follows : 
That    the  verdict  and  decree  of    Oglethorpe  superior 
^^^Durt  were  presumptive  evidence  of  the  settlement  of  all 
■•^Ijhts  as  to  the  trust  estate  of  Mrs.  Cason,  and  such  pre- 
-emption stands  until  overcome  by  proof, 

4.  Because  the  court  failed  to  hold  that  said  verdict  and 
decree  in  Oglethorpe  superior  court  were  a  complete  bar  to 
^iiis  suit. 

And  said  respondents  also  assign  as  error  the  judgment 
^f  the  court  in  overruling  the  motion  for  new  trial  on  all 
^f  said  grounds,  and  also  the  allowance  in  the  decree  made 
'^y  the  court  of  interest  on  fourteen  hundred  and  forty-one 
SS-IOO  dollars. 

We  think  the  law  is  this.  In  a  case  proceeding  for  divorce 
JL  Hud  the  disposition  of  the  property  belonging  to  husband 

^  nnd  wife,  it  is  the  province  of  the  court  and  jury  to  dis- 
^^  pose  of  the  property  that  belongs  to  the  husband,  and  any 
-^^  Qttate  of  the  wife,  by  way  of  making  provision  for  the  wife, 
^^^    ddld  or  children.    In  f  roceedings  for  a  divorce,  the  parties 
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Cason  et  at.  vt.  Walton,  administrator,  et  al. 


to  the  proceedings,  husband  and  wife,  are  sui  juris^  and  in 
a  conrt  having  jurisdiction  of  the  persons  and  subject  mat- 
ter, the  proceedings  and  judgments  rendered  have  the  same 
effect,  and  are  as  conclusive  as  judgments  in  other  cases; 
which  principle  applied  to  this  case  will  make  the  judgraent 
rendered  in  Oglethorpe  superior  court,  conclusive  as  to  the 
rights  which  Mrs.  Adams  (now  Mrs.  Cason)  has  in  reference 
to  any  provision  to  which  she  was  entitled  out  of  her  hufr 
band's  property  or  her  own  property,  and  also  conclusive 
upon  her  as  to  any  provision  which  was  made  by  the  jnrji 
upon  the  last  trial  by  the  second  verdict,  for  the  child,  ]li4Laj 
Adams,  out  of  the  property  of  Flournoy  W.  Adams,  or  tfhe 
life  estate  of  Mrs.  Cason.     We  also  think  that  as  against 
the  children  of  Emily  B.  Cason,  the  record  of  the  proc^^ed- 
ings  in  the  divorce  case  in  Oglethorpe  county  is  evidenc^^  of 
nothing. 

The  provision  which  the  law  permits  to  be  made  fci^r  a 
child  or  children  in  a  divorce  case  must  be  made  out  of  the 
property  and  estate  of  the  parents,  and  not  the  property"  or 
estate  of  the  child  or  children. 

By  the  will  of  Wm.  H.  Barnett,  two  items  of  which      a/« 
copied  into  this  opinion,  his  daughter  was  entitled  to  an  es- 
tate for  her  life  in  the  property  bequeathed  to  her,  withi  re- 
mainder  to  such  child  or  children  as  might  be  born  of  her 
body. 

Therefore  the  court  in  Oglethorpe  had  the  right,  so  1%^ 
as  that  property  is  concerned,  to  dispose  of  her  life  estate 
only  in  said  property.  That  much  we  think  the  court  hacJ 
the  right  to  do,  and  to  that  extent  only  the  judgment  is  con — 
elusive ;  further  than  that  it  proves  nothing. 

We  do  not  think  there  is  any  force  in  the  objection  that 
Mrs.  Cason  was  never  served  with  the  amended  schedule. 
She  had  been  served  personally  with  the  libel  for  divorce 
and  a  schedule  of  the  property  of  the  parties,  and  it  was 
competent  to  amend  the  schedule  annexed  before  the  trial 
to  show  the  then  existing  status  of  the  property  and  es- 
tate of  the  parties.  But  this  schedule  for  obvious  reasons 
cannot  affect  the  other  complainants. 
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We  do  not  think  there  was  any  valid  objection  to  the  tes- 
timony of  Kiley.  Mrs.  Cason  having  no  interest  in  the  mat- 
ter, is  a  competent  witness  for  complainants'  to  prove  any- 
thing that  is  proper  to  be  proved,  but  not  to  prove  anything 
against  the  decree  in  Oglethorpe  county,  or  to  prove  any  con- 
tract or  anything  that  occurred  between  herself  and  husband. 
The  estate  of  Flournoy  W.  Adams  is  liable  to  the  complain- 
ants for  the  corpus  of  the  estate  which  came  into  his  hands 
from  the  executor  of  Wm.  H.  Barnett,  or  the  guardian  of  his 
former  wife  Emily  Barnett,  at  the  death  of  Mrs.  Cason. 
Her  life  estate  in  the  property  having  been  disposed  of  by 
the  decree  in  the  divorce  case  in  Oglethorpe,  the  proper 
inquiry  is,  what  is  the  amount  cf  the  estate  received  by 
Flournoy  W.  Adams  by  virtue  of  his  intermarriage  with 
Emily  Barnett  under  the  will  of  Wm.  H.  Barnett,  and  how 
has  he  accounted  for  it?  and  for  the  amount  unaccounted 
for,  his  estate  will  be  responsible  to  the  children  of  Emily 
Cason  at  her  death,  without  interest  during  her  life.  She 
would  have  been  entitled  to  that,  if  it  was  not  defeated  by 
the  decree  in  the  divorce  case  in  Oglethorpe,  which  it  will 
be  perceived  we  think  was  done.  When  the  amount  which 
the  children  of  Emily  Cason  are  entitled  to  recover  is  ascer- 
tained, its  present  value  might  be  ascertained,  and  be  decreed 
to  be  paid  now,  in  order  that  there  could  be  a  present  enjoy- 
ment of  the  interest  of  the  fund,  and  that  the  administration 
could  be  wound  up,  or  payment  of  the  whole  sum  might  be 
postponed  until  the  death  of  Mrs.  Cason. 

It  might  be  supposed  that  we  think  the  case  prematurely 
brought.  We  do  not ;  for  the  fact  that  Mr.  Adams  died  in 
ilew  York,  and  the  danger  that  a  foreign  administrator 
might  transfer  or  dispose  of  the  only  property  in  Georgia 
to  answer  the  just  rights  of  complainants,  is  a  sufficient 
.reason,  when  considered  with  reference  to  the  danger  to  the 
^.^QfpuSy  to  give  jurisdiction  to  ascertain  now  the  equitable 
IJ^tB  of  these  parties,  looking  to  the  condition  of  things  at 
^tbatime  of  filing  the  bill.  If  any  portion  of  the  corpris  of 
4l|0  0^te  has  been  lost  in  good  faith,  or  destroyed  without 
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negligence,  that  would  be  a  BafEcictit  accounting  j^rt?  tanto. 

We  cannot  sustain  the  verdict  in  this  case,  becanse  it 
makes  provision  for  Mrs.  Oason,  whose  rights  we  think  are 
concluded,  and  becanse  it  invades  the  provision  made  by 
the  decree  in  the  divorce  caso  for  May  Adams,  and  divides 
that  $3,500.00  between  her  and  her  half  brothers  and  sister, 
and  gives  the  interest  to  Mrs.  Cason  for  life. 

We  cannot  sustain  the  decree  made  by  the  jndge,  becaase 
it  provides  for  the  payment  of  the  interest  on  the  verdict 
to  the  chitdron  of  Mr,  Adams,  who  are  strangers  in  blood 
to  the  ancestor  Baniett,  from  whom  the  fund  came;  and 
for  the  more  cone  I  naive  reason,  that  there  ia  no  finding  of 
the  jary  upon  which  the  decree  can  be  based.  There  is 
nothing  in  the  issues  made  by  the  pleadings  to  justify  it. 
Judgment  ia  therefore  reversed  and  a  new  trial  ordered 
upon  the  grounds  indicated  in  this  opinion. 

Judgment  reversed. 
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Castlebeny  vs.  The  State. 

M.  G.  Boyd,  for  plaintiflE  in  error,  cited  Code,  §§742,  758, 
4611,  4683  ;  acts  of  1872,  p.  317. 

Thomas  F.  Orbkb,  solicitor-general ;  W.  P.  Psiob,  for 
the  state. 

Bleckley,  Juptice. 

The  indictment  was  for  a  misdemeanor,  and  was  based 
on  section  4623  of  the  Code,  which  is  in  these  terms  :  "  If 
any  person  or  persons  shall  unlawfully,  willfully,  and  ma- 
liciously cut,  break  down,  destroy,  or  in  any  manner  hurt, 
damage,  injure  or  obstruct,  or  shall  counsel  and  assist,  or 
advise  any  person  or  persons  in  any  manner  to  hurt,  dam- 
age, injure,  obstruct,  break  down,  or  destroy  any  ditch  or 
ditches,  canal  or  canals,  flume  or  flumes,  dome  or  domes, 
tunnel  or  tunnels,  made,  constructed,  erected  or  used  to  con- 
trol and  convey  water  to  any  mine  or  mines  for  mining 
purposes,   or  any  of  the  appurtenances  to  such  ditch   or 
ditches,  canal  or  canals,  flume  or  flumes,  dome  or  domes, 
tunnel  or  tunnels,  belonging  or  appertaining,  such  person 
or  persons  so  offending,  shall  be  liable  to  be  indicted  for  a 
misdemeanor,  and  on  conviction,  shall  be  fined  or  impris- 
oned, or  both,  at  the  discretion  of  the  court."     The  indict- 
ment charged  that  on  a  certain  day,  in  the  county  of  Lump- 
kin, Eljsha  F.  Castleberry  did,  unlawfully  and  with  force 
and  arms,  willfully  and  maliciously  cut,  break  down,  dam- 
age, injure  and  obstruct  the  mineral  ditch  or  canal  of  one 
John  A.  Parker,  upon  a  certain  described  lot  of  land,  and 
that  the  ditch  was  made,  coLstructed,  erected  and  used  to 
control  and  convey'  water  to  a  gold  mine,  for  mining  pur- 
poses. 

Parker  testified  that  the  ditch  was  in  his  possession,  and 
Ihat  it  conveyed  water  to  his  mine,  and  also  to  another 
mine  that  he  held  by  lease ;  that  the  water  at  the  former 
tf  tiiesegave  out,  and  that,  on  going  up  the  ditch  at  a  certain 
lilM  to  see  what  was  the  matter,  he  found  "the  dam  cut 
"IfcWil  f  that  the  defendant  was  there  and  said  he  cut  it, 
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sayingit  wsBhis  property,  and  that  he  wanted  to  Qse  the  wmter 
himself;  that  witneBS  had  been  Id  poeseseion  ci;;ht  or  ten 
years,  having  gone  into  poseession  the  first  or  second  year 
after  the  war  ;  that  witness  and  iiis  brother  had  the  ditch 
chartered  ander  tlie  name  of  Baleton  Branch  Mining  Com- 
pany ;  that  he  afterwards  bought  his  brother's  interest,  and 
was  sole  owner  of  the  ditch  at  the  time  dfifendant  "cut 
the  datn  down  ;"  that  no  damages  )iad  over  been  assessed 
for  ranning  the  ditch  tbroiigb  the  land,  and  none  tendered  or 
claimed.  Another  witness  testified  that  he  had  the  ditch  cnt, 
some  two  or  three  or  fouryears  before  the  war,  having  obtuo- 
ed  permission  to  cat  it  from  Richard  Castluberry,  who  though 
not  in  actnal  possession,  was  recognized  as  owner  of  the 
land,  or  claimed  it,  it  being  then  "in  the  woods ;"  that  the 
ditch  wasnot  used  during  the  war;  that  after  the  war  witness 
gave  Parker  permission  to  ase  it ;  and  that  it  conveyed 
water  to  the  mine  leased  by  witness  to  Parker. 

The  jnry  foand  the  defendant  guilty.  He  moved  for  ^ 
new  trial  on  the  usual  grounds,  and  for  alleged  error  ofl 
tlie  conrt  in  ch^ging  the  jury.     His  motion  was  ovemilei^ 
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868,  and  if  the  dam   turned  the  water  into  the  ditch,   and 
the  defendant  cat  or  broke  the  dam,  he  thereby  damaged 
the  ditch.  In  other  words,  that  in  the  case  supposed,  the  cut- 
ting or  breaking  of  the  dam  would  be  the  cutting  or  breaking 
of  the  ditch,  the  dam  being  virtually  a  part  of  the  ditch  if  it 
controlled  the  water.    It  may  be  fairly  assumed  that  else- 
where in  the  charge,  the  requisite   mental  concomitants  of 
the  defendant's  act,  namely,  that  the  act  had  to   be  willful 
and  malicious,    as  well  as  unlawful,  received    attention. 
The  fragment  of  the  charge  we  are  considering  is,   more- 
over, to  be  construed  in  the  light  of  the  evidence  ;  and  that 
ehows  beyond  question  that  the  defendant's  intermeddling 
^ith  the  dam  did  damage  the  ditch  to   the  extent  of  mak^ 
ing  the  water  at   Parker's  mine  "give  out."     It  cannot  be 
ascertained  from  the  record   precisely  how  the  dam  was 
located  relatively  to  the  ditch.  Most  probably,  it  was  a  con- 
tinuation  of  the  lower  side  of  the  ditch  across  the  channel. 
of  the  natural  stream,  where  the  ditch  and  the  stream  uni- 
ted,  and  was  thus  a  kind  of  raised  wing  projecting  from  the 
head  of  the  ditch  to  the  opposite  bank  of  the  stream,  and 
serving  to  arrest  the  flow  of  the  water   along  the  stream^ 
and  force  it  to  enter  and  pass  through  the  ditch      Whether 
this  conjecture  be  correct  or  not,  there  is  every  indication 
in  the  evidence  that  the  dam  was  essential,   and  so  related 
to  the  ditch  as  that  the  water  would  fail  when  the  dam  was 
dovni.     A  ditch  to  convey  water  for  mining  purposes,  in- 
dndes  any  dam  connected  therewith  which  is  necessary  to 
maintain  the  accustomed  flow  of  water  into  and  along  the 
ditch.     To  cut  down  any  such  dam,   is  to  cut,  injure  and 
damage  the  ditch. 

S.  The  second  extract  from  the  charge  of  the  court  reads 
thus:  "If  the  jury  believe  from  the  evidence  that  John  A. 
Parker  bought  the  interest  of  his  brother  in  the  Ralston 
Branch  Mining  Company,  and  that  he  is  the  sole  corporator 
€i  said  company,  then  the  charge  in  the  bill  of  indictment 
•Is  good,  even  if  the  charge  of  ownership  was  required." 
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poeeeesioD,  a  mere  assertion  of  title  to  the  dam,  or  to  the 
water  it  controls,  or  to  the  ditch,  will  not  suffice  ;  the  asser- 
ted title,  or  at  least  some  apparent  or  probable  right,  must 
be  proved. 

Judgment  affirmed. 


Few  vs.  Walton  et  al. 

1.  A  levy  ''upon  the  life  interest  of  Mrs.  Ann  E.  Walton  in  600  acres 
of  land,  more  or  less,  lying  in  the  county  of  Morgan,  adjoining 
laad  of  J.  A.  Broughton,  J.  J.  Clack,  and  others,"  was  not  a  suffi- 
cient description,  where  there  was  a  body  of  land  from  which,  by 
decree,  she  had  been  allowed  600  acres. 

2.  Where  arbitrators  in  a  pending  case,  set  apart  certain  land  to  a 
widow  and  family  in  lieu  of  dower,  homestead,  etc.,  the  part  so  as- 
signed did  not,  without  more,  become  a  homestead  estate. 

Levy  and  sale.  Claim.  Before  Judge  Bartlett,  Mor- 
gan Superior  Court.     September  Term,  1878. 

Mrs.  Walton,  as  administratrix  of  her  deceased  husband, 
filed  her  bill  against  Poullain,  executor,  et  aZ.y  to  marshal 
assets,  etc.  The  matters  in  controversy  were  referred  to  ar- 
bitration. The  award  which,  with  an  amendment,  was 
made  the  judgment  of  the  court,  contained  this  item  : 

"  We  further  award  and  decree  that,  in  discharge  of  the 
claims  of  dower,  homestead  and  other  exemptions  set  up  in 
said  bill  of  complaint,  the  said  Ann  E.  Walton,  the  widow 
of  the  said  I.  L.  Walton,  in  writing  which  is  hereto  appended, 
aneating  hereto,  six  hundred  acres  of  land  be  set  apart  up- 
cm  the  Little  river  plantation,  as  the  said  Ann  E.  Walton 
DQftj  select,  so  as  to  include  the  improvements  upon  said 
plimtation,  provided  the  same  shall  be  laid  off  in  one  body. 
Alio,  fifteen  hundred  dollars  in  money,  and  all  the  house- 
lldld  and  kitchen  furniture,  to  be  for  the  use  of  said  Ann 
tk  Walton  and  children  during  her  life  or  widowhood,  and 
iltliev  death  or  inter-marriage  to  be  equally  divided  between 
ifci  dbildfen  of  the  former  marriage  then  in  being." 


448  SUPREME  OOUET  OF  GEORGIA. 

Few  N.  Walton  rt  A 

Few  obtained  judgment  against  Mrs.  Walton,  and  the 
sherifi  made  tbe  following  entry  of  levy  :  "  I  have  thia  day 
levied  the  above  Jl. /a.  npon  the  life  interest  of  Mrs.  Ann 
£.  Walton  in  six  hundred  acres  of  land,  more  or  leee,  lying 
in  tbe  coanty  of  Morgan,  adjoining  Isnde  of  J.  A.  Brougb- 
ton,  J.  J.  Clack  and  others." 

Mrs.  Walton,  for  herself  and  children,  claimed  this  land 
as  a  homestead.  By  agreement,  all  questiooe  of  law  and 
fact  were  sobmitted  to  the  conrt  without  a  jury.  He  dis- 
miaeed  the  levy,  and  plaintiff  excepted. 

J.  H.  HoLiANn,  by  brief,  for  plaintiff  in  error,  cited  Code, 
§2003;  const  1868,  art.  7,  sec.  1;  41  6a.,  128. 

No  appearance  for  defendants. 

Wabitbb,  Chief  Jnatice. 

This  was  a  claim  case  and  by  consent  waa  sabtoitted  to 
the  decision  of  the  court  both  as  to  the  law  and  tbe  facts 
without  tbe  intervention  of  a  jury.     The  court,  after  hear- 


FEBRTJAEY  TERM,  1879.  449 


WtHdonetal.  t,  Colqoltt,  governor. 


wn  debts,  though  she  may  obtain  one  by  complying  with 

le  requirements  of  the  law  for  that  purpose. 

Let  the  jndgment  of  the  conrt  below,  dismissing  the 

laintiffs  levy,  be  aflSrmed. 


"Wkldon  et  al,  vs.  CoLQurrr,  governor. 

^  —     In  a  time  of  peace,  and  when  the  magistrates  of  the  country  are  not 
OTerwhelmed  with  police  business,  to  an  extent  rendering  it  im- 
practicable to  dispatch  the  same  without  encroaching  upon  the 
Sabbath,  a  court  of  inquiry  cannot  be  begun  and  held  on  Sunday 
for  the  examination  and  commitment  of  offenders,  not  even  of 
8abbath-breakers,  rioters,  or  disturbers  of  public  worship.     War- 
rants may  issue  and  arrests  be  made,  but  examination  and  trial  can* 
not  be  commenced  until  Monday. 
^*      It  is  lawful  to  take  a  bond  on  Sunday,  admitting  a  prisoner  to  bail, 
the  same  being  in  favor  of  liberty,   and  in  the  nature  of  a  work  of 
charity  to  a  human  being  in  distress. 
^-      Though  a  void  judgment  be  sr/me  part  of  the  inducement  to  a  con- 
tract, yet,  if  the  contract  would  be  valid  and  obligatory  had  no 
Judgment  been  rendered,  the  contract  is  not  made  void  by  the  nul- 
lity of  the  judgment.    Thus,  where  a  prisoner  in  the  custody  of  an 
officer  under  a  warrant,  insisted  upon  being  tried  on  the  Sabbath 
^ay,  and  was  tried  by  the  magistrate  accordingly,  and  was  ordered 
Xo  give  bail  or  stand  committed  to  jail,  though  the  order  was  void, 
^he  bond  was  good  as  a  voluntary  obligation,  inasmuch  as  the  pris- 
oner had  a  right  to  dissolve  the  arrest  by  giving  bail  (the  offense 
l^eing  bailable)  without  the  compulsi'^n  of  any  order  or  judgment 
xpvhatsoever.    To  insist  on  a  hearing  upon  Sunday,  and  to  obtain  it 
«nd  then  give  bail,  is  to  waive  a  legal  hearing;  and  waiver  is  per* 
knitted  by  the  Code,  sections  10  and  4748. 
'^    Voluntary  intoxication  short  of  deprivation  of  reason,  unless  the 
opposite  party  has  contributed  to  produce  it,  will  not  disable  a  per- 
son to  waive  a  right  or  to  bind  himself  by  a  contract,  in  the  ab- 
sence of  fraud  or  imposition.      Moreover,   any  disability  of  the 
principal  in  a  bond  or  recognizance  which  is  known  to  the  bail, 
L  ^ill  not  prevent  the  bail  from  being  bound  by  their  undertaking, 

^  they  being  instrumental  in  causing  him  to  be  discharged  from 

^k  arrest,  and  delivered  into  their  friendly  custody. 

^B       i  An  error  of  the  court  in  refusing  a  non-suit  is  cured,  if  either  party, 
^B  la  the  coarse  of  the  trial,  supplies  the  deficient  evidence. 

I 
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Criminal  lav.  Contrftots.  Sabbath.  Bonds.  Bail.  Non. 
snit  Practice  in  the  Saperior  Court.  Commitineut.  Waiver- 
Before  Judge  Pottlb.  Hart  Superior  Coart.  September 
Term,  1878. 

Reported  in  the  opinion. 

F.  B.  HoDQBS  i  Sahobl  Ltixpein,  for  plaintifiB  in  error. 

Sbabomt  Bbbsbi,  aoltctor  general,  for  defendant. 

Blioklit,  Jnatice. 

On  Baodaj,  the  2lGt  of  October,  1877,  daring  divine 
service  at  a  coaotry  church  in  Hart  county,  fonr  men,  reai- 
dents  of  South  Carolina,  behaved  in  a  violent,  boisterous 
and  disorderly  manner,  diaturbing  the  coDgr^;atioD,  and 
causing  it  to  break  up  and  disperse.  In  the  midat  of  the 
disorder,  a  constable,  who  happened  to  be  present,  arrested 
them.  One  of  them  escaped.  The  constable  condncted 
the  other  three  before  a  justice  of  the  peace,  procared  a 
warrant,  anil  ihoii  '1i'l;iiiir(l  tln.':,i   iituIct  tiio  warrant,    entei^ 
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iield  by  the  court  that  there  is  probable  cause  of  the  guilt 
of  the  within  cha  t  e  a^inst  the  prisoners ;  and  it  is  ordered 
J>y  the  court  that  the  defendants  give  bond  and  security  in 
^rms    of  the  law,  or   be  committed   to  the  jail  of  said 
^ionnty,  this  21st  day  of  October,  1877."     One  of  the  pris- 
^Doers,  Taylor,  gave  bond  accordingly,  in  the  penal   sum  of 
eighty  dollars,  for  his  appearance  at  the  superior  court  to 
answer  for  the  offense,  with  Weldon  and  Boleman  as  bail. 
"Uhe  bond  was  delivered  on  the  day  of  the  arrest  and  trial, 
bout  nine  or  ten  o'clock  at  night.    It  bore  the  same  date 
the  order  of  commitment,  and  recited  that  order,  as  well 
the  arrest.     Afterwards,  in  the  superior  court,  a  bill  of 
xidictment  was  preferred  and  found  as^inst  Taylor  for  the 
iteuBey  under  section  4574  of  the  Code ;  and  on  his  failure 
appear,  a  judgment  nisi  forfeiting  the  bond  was  ren- 
ered.     A  scire  fdoioB  issued,  and  was  served  upon  the  bail 
nly,  a  return  of  non  eat  being  made  as   to  the  principal, 
he  bail  pleaded  to  the  scire  fadas^  first,  that  the  bond 
as  ill^al  and  void  because  made  and   delivered  on  the 
^Sflibbath  day ;  and,  secondly,  that  both  the  judgment  of  the 
vicaagistrate  requiring  the  bond  and  the  bond  itself   were 
'illegal  and  void,  because  there  was  no  necessity  or  other 
fa^ood  reason  for  holding  the  court  of  inquiry  on  the  Sab- 
bath day,  and  the  holding  of  the  same  was   not  a  work  of 
x^eoeesity  or  charity,  but  was  an  exercise  of  the  ordinary 
l>asine88  or  calling  of  the  magistrate. 

At  the  trial  a  verdict  for  the  amount  of  the  bond  was 

liad  against  the  bail,  and  they  moved  for  a  new  trial,  the 

overruling  of  which  motion  is  the  subject  of  the  present 

^t  of  error.     Several  grounds  were    contained   in  the 

motion  for  a  new  trial,  but  they  nearly  all  had  relation  to 

the  alleged  invalidity  of  the  bond  as  a  contract  made  on 

Sunday,  under  the  circumstances  above  narrated ;  which 

drBunistances,  with  some  amplification  of  the  particulars, 

Ippcared  in  evidence.    The  question  is,  was  the  bond  valid 

or  invalid  ? 

]•  In  Oeorgia,  as  in  England,  Sunday  is  a  holy  day.  The 
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Code  denominates  \\  the  Lord's  day,  and  as  the  Lord's  day 
all  courts  and  magistrates  are  to  conBider  it.  This  they  are 
to  do  as  matter  of  mere  law,  irrespective  of  religious  obli- 
gation and  duty.  On  it  th<;re  can  be  performed  no  jadi- 
cial  labor  which  does  not  come  fairly  within  the  description 
of  workfl  of  neceeeity  or  charity,  Sunday  is  no  day  for  trial 
and  judgment,  being,  by  the  common  law,  dietnon  juridt- 
cjtf.  The  mere  act  of  receiving  a  verdict  on  Sunday,  whi  h 
the  jury  ace  ready  to  deliver,  is  illegal.  49  Oa.,  436.  The 
current  of  decision  by  this  court  has  been  prosabbatic  in 
full  measure,  and  with  that  current  runs,  we  think,  the  true 
law,  as  well  as  the  general  moral  sentiment  of  the  people  of 
the  state.  Courts,  high  or  low,  are  no  less  bonnd  to  ab- 
stain from  ordinary  labor  on  the  Sabbath  day,  than  are 
private  individuals.  In  a  time  of  peace,  and  when  the 
maeistratee  of  the  country  are  not  overwhelmed  with  po- 
lice business,  to  an  extent  rendering  it  impracticable  to  dis- 
patch the  same  without  encroaching  upon  the  Sabbath,  a 
court  of  inquiry  cannot  be  begun  and  held  on  Sunday  for 
the  examination  and  commitment  of  offenders,  not  even  of 
Sabbath -breakers,  rioters,  or  disturbers  of  public  worship. 
Warrants  may  issue  and  arrests  be  made,  bat  examination 
and  trial  cannot  be  commenced  until  Monday.  In  the 
record  before  ns  there  is  no  trace  of  any  necessity,  physical 
_  or  moral,  which  made  it  incTimberit  upon  the  magistrate  to 
■alrestraiutfl  appertaining  to  the  Sabbath, 
Jiiiiieial  functions  on  that 
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It  is  lawful  to  take  a  bond  on  Sunday,  admitting  a  prig- 
ner  to  bail,  the  same  being  in  favor  of  liberty,  and  in  the 
i^atnre  of  a  work  of  charity  to  a  hnman  being  in  distress. 
rpbe  place  or  the  mode  of  his  confinement,  so  that  he  be  in 
sustaal  legal  custody,  is  not  essential.     See  31  111.,  469. 

3.  The  mere  fact  that  the  bond  was  taken  on  Sunday  did 
Hot  vitiate  it.  The  bond  recites,  however,  the  void  order 
of  commitment  passed  by  the  magistrate,  and  the  evidence, 
fairly  construed,  shows  that  the  decision  embodied  in  that 
order  was  in  fact  an  inducement  to  the  giving  of  the  bond. 
The  bond  was  made  and  delivered,  not  only  because  of  the 
warrant  and  arrest,  but  because  the  judgment  of  the  magis-' 
trate  required  it  as  a  condition  of  keeping  oat  of  jail.  That 
judgment  was  certainly  valid  or  invalid.  If  valid,  it  would 
go  to  uphold  the  bond ;  and  if  it  was  invalid,  (as  we  have 
pronounced  it)  it  had  no  binding  force,  and  compliance 
with  it  was  wholly  voluntary  on  the  part  of  the  prisoner. 
He  accepted  and  complied  with  it  when  he  was  under  no 
obligation  to  do  so.  Thereby  he  recovered  his  liberty,  and 
that  was  the  main  end  in  view,  and  was,  of  itself,  a  sufficient 
consideration  for  his  contract.  If  the  giving  of  the  bond 
had  left  him  in  statu  quo^  that  is,  still  in  custody,  and  its 
only  effect  had  been  to  keep  him  out  of  jail,  the  bond  would 
have  been  equally  void  with  the  magistrate's  order ;  but,  as 
may  be  fairly  inferred  from  the  evidence,  he  not  only  kept 
oat  of  jail,  but  was  freed  from  the  imprisonment  in  which  he 
was  held  by  the  officer  under  the  warrant.  Doubtless,  he 
was  restored  immediately  to  full  liberty.  Though  a  void 
judgment  be  some  part  of  the  inducement  to  a  contract,  yet« 
if  the  contract  would  be  valid  and  obligatory  had  no  judg- 
ment been  rendered,  the  contract  is  not  made  void  by  the 
nallity  of  the  judgment.  Thus,  where  a  prisoner  in  the  cus- 
tody of  an  officer  under  a  warrant,  insisted  upon  being  tried 
on  the  Sabbath  day,  and  was  tried  by  the  magistrate  accord - 
ingljy  and  was  ordered  to  give  bail  or  stand  committed  to 
jail,  though  the  order  was  void,  the  bond  was  good  as  a 
Talnntary  obligation,  inasmuch  as  the  prisoner  had  a  right 
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to  dissolve  the  arrest  by  giving  bail  (the  offoDse  being  bail- 
able) without  the  compnision  of  any  order  or  jadfrment 
whatEOcver.  To  insist  on  a  bearing  npon  Sunday,  and  to 
obtain  it  and  then  give  bail,  is  to  waive  a  legal  hearing ; 
and  wait'er  la  permitted  by  tbeCode,  sections  10  and  4743. 
4.  According  to  the  decided  weight  of  the  evidence  the 
intoxication  of  the  prisoner  was  but  partial,  and  did  not 
reach  to  tlie  degree  of  depriving  him  of  reason.  He  was 
responsible,  civilly  as  well  as  criminally,  for  his  volnntaiy 
conduct.  He  was  competent  to  waive  his  right  to  be  legally 
tried  by  the  magistrate,  and  to  enter  into  a  binding  contract 
for  his  appearance  at  the  superior  court.  It  is  not  pretended 
that  the  state  or  any  of  its  officers  had  any  agency  in  pro- 
ducing his  drunkenness.  Code,  §2737.  His  condition,  what- 
ever it  was,  was  known  to  hia  bail  when  they  united  with 
him  in  executing  the  bond.  Had  his  intoxication  been  such 
as  to  disable  him  to  contract,  they,  as  bis  sureties,  being 
aware  of  his  disability,  would  have  been  bound.  Code, 
§2149.  The  contract  was  as  beneficial  to  him  as  it  would 
have  been  if  he  had  been  sober.  By  entering  into  it,  the 
bail  procured  his  discharge  from  imprisonment,  and  estab- 
lished a  friendly  custody  of  him  in  themselves.  He  is  not 
urging  the  invalidity  of  the  bond,  and  they  cannot  nrge  it 
for  any  dipahility  on  hie  part  of  tfhwU  tl\«y  hud  knowledjje. 
£.waB  so  drunk  as  to  unlit  him  for  managing  bis  defense 
jjiatrate  should,  on  that  account,  have  post- 
j]ot  appear  t^at  he  was  in- 
:_he  nor  his 
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aoe  it,  will  not  disable  a  person  to  waive  a  right  or  to 

ind  himself  bj  a  contract,  in  the  absence  of  fraud  or  impo- 

ition.    Moreover,  any  disability  of  the  principal  in  a  bond 

r  recognizance  which  is  known  to  the  bail,  will  not  prevent 

Jie  bail  from  being  bound  by  their  undertaking,  they  being 

-xistmmental  in  causing  him  to  be  discharged  from  arrest, 

nd  delivered  into  their  friendly  custody. 

5.  One  ground  of  the  motion  for  a  new  trial   involves  a 

int  of  practice  which  has  been  several  times  decided.  An 

:aTor  of  the  court  in  refusing  a  non-suit  is  cured,  if  either 

,arty,  in  the  course  of  the  trial,  supplies  the  deficient  evi- 

^Doe. 

Cited  by  counsel  for  the  bail,  4  N.  H.,  158 ;  13  Mass., 

;  18  Ga.y  98,  880 ;  81  /J.,  607,  625,  638 ;  49  /J.,  436  ; 

/J.,  244 ;  Story's  Contracts,  646, 617 ;  3  Chit.  Genl.  Prac, 

;  41  Oa.,  462  ;  69  /J.,  683  ;  46  lb.,  80  ;  Code,  §§4579, 

74.     By  counsel  for  the  state,  Cobb's  Dig.,  853  ;  55  Oa,, 

;  81  111.,  469. 
Judgment  affirmed. 


lA^CffEB,  trustee,  w.  The  Eagle  and  Phbnix  MANUFAcrruBiKo 

CoKPANT. 

[Thli  caM  was  aigued  at  the  last  term  and  deciiion  reserved.] 

)•  Deeds  to  certain  of  nineteen  water -lots  on  the  Chattahoochee  rirer, 
with  descriptive  words  of  the  following  character  in  each  deed,  to- 
wit:  "Banning  to  a  point  twenty-five  feet  of  the  eastward  wall  of 
the  rock  canal  or  reservoir  constructed  in  the  bed  of  said  river  Chat- 
tahoochee, thence  running  south  seventy- two  feet  to  the  south  line 
ef  said  lot  wd  leaving  twenty-five  feet  between  the  west  end  of 
said  lot  and  the  eastern  wall  of  said  reservoir  or  canal  for  a  water 
passage  or  wat':;r-way/'  etc.,  with  a  covenant  that  the  grantee  shall 
be  entiUed  to  nse  the  one-nineteenth  part  of  all  the  water  of  the 
fiver  cMomanded  by  said  canal,  from  a  grantor  having  title  up  to 
tbe  Alabama  line  across  the  river,  convey  an  absolute  estate  in  fee 
to  said  lots  only  to  the  western  line  therein  described,  with  an  ease- 
ment to  nse  the  water  under  the  covenant  beyond  said  limits — leaving 
tlie  fe%  In  the  grantor  to  the  remainder  of  the  river-bed  up  to  the 
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A'ff*"*"*  line;  uid  such  fee.  though  lacumbered  with  such  Hniee 

to  the  dominant  eatat«  granted,  U  liable  to  levy  and  uale  under  a 

Judgnwiit  and  ezeculton  agaiaet  the  grantor. 
2.  Thia  oonatractfon  of  the  deeds  apparent  on  their  face  Is  strengthened 

bjr  other  co*enauta  therein  and  other  surroundlug  facta. 
8.  Poaaeaalon  of  the  estate  ao  granted  will  not  ripen  into  a  preacripUn 

title,  or  ditcbarge  the  fee  from  the  lien  of  the  Judgment,  beyond  the 

boundariee  embraced  In  the  deed. 

4.  Under  the  factiof  thiscasenostockholderof  the  Water  Lot  Company 
can  aet  up  the  deed  by  which  be  acquired  his  stock  as  color  of  title 
to  fonnd  a  prescription  upon  with  reference  to  the  premise*  in  dia- 
pnte,aaagain3t  the  Water  Lot  Company  or  the  ]ud)fment  creditor.  If 
theWaterLot  Company  never  conveyed  thepremiees,  they  constitute 
a  tmat  fund  to  pay  the  debts  of  the  corporation,  and  the  atockholder 
being  chargeable  with  notice  of  the  trust,  cannot  hold  adreraely  ao 
as  to  defeat  a  Judgment  creditor  of  the  trust. 

5.  The  Talue  of  the  servient  estate,  so  lacumt>ered  with  the  right  of  the 
dominant  estate  to  the  use  of  the  waler  flowing  thereon,  is  Imma- 
tertal;  the  sole  question  Is,  Is  It  liable  to  be  sold  under  this  execution. 

Deeds.  EBt&tee.  Easement.  Levy  and  sale.  Prescription. 
Stockholders.  Trasts.  Notice.  Before  Jndge  Cit&wFOBa 
Mnsoogee  Snperior  Ck)ort.    May  Terra,  1878. 
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suted  of  land  (and  water),  and  the  interest  which  each  incor- 
porator had  in  this  appears  to  have  represented  the  amount 
of  his  interest  or  stock  in  the  corporation ;  the  company 
made  deeds  to  its  members,  and  such  interests  were  conveyed 
from  one  to  another  by  deeds.  The  judgment  under  which 
this  levy  was  made  was  rendered  in  1859.  Howard  was 
the  originator  of  the  company.  Baird,  Jeter  and  Carter, 
each  became  one-fourth  owners  with  him ;  they  sold  to  Col- 
quitt ;  he  sold  to  Echols  about  1863 ;  nnder  him,  by  a  chain 
of  title,  claimant  lays  claims  to  a  three-fourth  interest,  and 
nnder  a  chain  of  title  from  the  executors  of  Howard,  to  the 
other  fourth.  The  corporation  does  not  seem  to  have  ever 
been  formally  dissolved,  but  gradually  dropped  out  of  view, 
and  the  individual  owners  held  in  their  own  names. 

On  the  trial  the  jury  found  for  claimant.    Plaintiff  in 

^.  fa.  moved  for  a  new  trial  on  the  following,  among  other 

grounds : 

1.  Because  the  court  refused  to  charge  to  the  effect  that 
^he  deeds  of  the  form  set  out  conveyed  a  fee  simple  title 
only  to  the  boundaries  described  in  them,  with  an  easement 
of  water  on  the  balance  of  the  lots  beyond  the  specified 
boundaries.  The  court,  on  the  contrary,  charged  to  the  ef- 
fect that  the  deeds  conveyed  a  fee  simple  title  to  the  whole 
of  the  lots. 

2.  Because  the  court  charged  in  effect  that  a  hona  fide 
purchaser,  without  notice,  and  with  four  year's  possession, 
would  be  protected  against  this  levy. 

3*  Because  the  court  charged  as  follows :  ^'It  is  possible 
for  a  man  to  hold  property  that  originally  belonged  to  cor- 
porators, and  still  not  choosing  to  act  with  the  corporation, 
claim  title  individually,  and  afterwards  sell  to  others,  who 
might  do  the  same  thing,  and  when  all  the  property  so 
bought  and  so  held,  none  choosing  to  act  under  the  corporate 
powers  given  under  the  charter,  if  the  property  itself  were 
of  Buch  a  nature  as  that  each  owner  could  hold  it  indepen- 
dently and  adversely  as  against  the  rest,  then  they  mighty 
after  the  lapse  of  sufficient  time,  each  get  a  good  title  indi- 
▼idnaUy." 
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4.  Because  the  verdict  was  contrary  to  law  and  the  evi- 
dence. 

The  motion  was  overruled,  and  plaintiff  excepted. 

Van  Leonard,  trustee,  having  died,  Moses,  trustee,  was 
made  a  party  in  his  place. 

E.  J.  Moses;  Blandfobd  &  Garrard,  for  plaintiff  in 
error,  cited  as  follows  :  On  easements,  Washburn  on  Serv. 
&  Eas.,  2,  3,  9,  14,  34,  37,  46 ;  2  Barn.  &  Aid.,  724.  On 
construction  of  deed,  15  Johns.,  454 ;  4  Hill,  (N.  Y.),  382, 
367  ;  Washburn  on  Real  Property,  404 ;  Code,  §3580 ;  14 
Pick.,.  63 ;  53  6?a.,  148.  Previous  rulings  on  this  subject- 
matter,  30  Ga.,  540 ;  39  /J.,  574 ;  52  J  J.,  12  ;  53  76.,  619 ; 
57  /&.,  249  ;  58  lb.,  280. 

Peabody  &  Brannon  ;  Jambs  Johnson,  for  defendant. 

Jaokbon,  Justice. 

1.  One  of  the  controlling  questions  in  this  case  arises 

upon  the  construction  of  the  deeds  under  which  the  Eagle 

and  Phenix  Company  claims  the  property  levied  on.     That 

property  is  land  lying  west  of  a  certain  line  in  the  Chatta- 

^'ver,  so  many  feet  from  a  rock-wall  oonstrncted 

--^^tn  of  water-lots,  Nos.  2,  11,  13. 
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thers,  and  the  troe  construction  thereof  must  settle  this 
int. 

The  deed  to  number  three  (the  others  being  agreed  to  be 

dmilar  upon  this  point)  in  its  descriptive  words  is  as  follows : 

^All  that  tract  or  parcel  of  land  lying,  situate  and  being  in 

e  city  of  Columbus,  in  said  county  and  state,  included  in 

e  grant  made  by  the  legislature  of  the  state  of  Georgia, 

the  West  Commons  on  Bay  street  for  water-lots  to  said 

ty  of  Columbus,  and  known  and  distinguished  in  the  plan 

the  survey  of  said  water-lots  in  the  Chattahoochee  river, 

said  city  of  Columbus,  as  lot  number  three  (3),  beginning 

Bay  street,  as  designated  by  said  act  of  the  legislature, 

d  defined  by  said  survey  in  pursuance  thereof,  at  tlie 

utheast  comer  of  lot  number  two  (2)  in  said  survey,  and 

nning  west  on  the  line  dividing  lots  two  and  three  to  a 

\:^oint  twenty-five  feet  of  the  eastward  wall  of  the  rock  canal 

o^ir  reservoir,  constructed  in  the  bed  of  said  river  Cliatta- 

Vtoochee,  thence  running  south  seventy-two  feet  to  the  south 

^Vxie  of  said  lot  number  three  (3),  and  leaving  twenty-five 

(eet  between  the  west  end  of  said  lot  number  three  (3)  and 

the  eastern  wall  of  said  reservoir  or  canal,  for  a  water-pas- 

Mge  or  water-way,  thence  running  east  on  the  south  line  of 

flaid  number  three  (3)  to  Bay  street  aforesaid,  thence  north 

along  Bay  street  seventy-two  feet  to  the  beginning." 

Then  follow  certain  covenants  that  the  grantee  and  his 
heiiB  and  assigns,  are  to  do  certain  blasting,  that  his  build. 
ings  are  to  be  fire-proof,  and  erected  in  certain  proportions, 
00  as  to  leave  eleven  feet  between  the  walls  of  the  buildings 
and  the  line  of  the  lot,  and  are  to  be  chargeable  with  one- 
nineteenth  part  (there  being  nineteen  lots)  of  the  expense 
of  repairing  the  dam  across  the  river  and  the  canal  or  reser- 
voir. 

Then  follows  this  covenant :  "And  said  Water  Lot  Com- 
pany, of  the  city  of  Columbus,  hereby  covenants  with  the 
said  John  H.  Howard,  his  heirs  and  assigns,  that  the  said 
John  H.  Howard,  his  heirs  and  assigns,  shall  be  entitled  to 


nrs»^H°:i  *^»^'";^«°.  «*'«"--°"°. 
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18  that  the  deed  and  covenants  therein,  and  the  circnm- 

^Dces  snrroDnding  the  grant  as  disclosed  in  the  record, 

it  clear  that  this  was  a  grant  of  a  fee  to  part  of  lot  three, 

ith  easement  or  water  privilege  as  to  the  balance  of  the 

>t,  and  indeed  to  a  certain  part  of  all  the  water  controlled 

_j  the  canal.     A  servient  fee  simple  title  was  reserved  to 

le  remainder  of  the  lot ,  subject  and  subservient  to  the 

1 "SS.  ght  of  the  dominant  estate  in  the  grantee  to  the  use  of 

t  JMl  zae  water,  so  that  the  fee  remaining  in  the  grantor  can 
iver  be  ased  in  such  manner  as  to  interfere  with  the  su- 
irior  rights  of  user  granted  to  the  superior  or  dominant 
tate. 

See  Washburn  on  Servitudes  and  Easements,  2d  Ed.,  pp^ 

*  ,     3,  9,  14,  37,  46;  Wash.  Real  Property,  4  Ed.,  p.  404;  Doe 

i^-^r.  Wood,  2d  Bam.  &  Aid.,  724;  Jackson  vs.  Hatchaway,. 

\  ^  Johnson,  454 ;  Child  vs.  Starr,  4  Hill,  N.  Y.,  382,  cite* 

V>;y  plaintiff  in  error. 

The  deed  to  Van  Leonard,  trustee,  is,  if  different  at  all,, 
ti^ore  striking  in  its  terms,  as  conveying  the  same  part  of 
t^n  mber  eleven.    And  the  deeds  from  the  city  to  the  original 
V>«^rties  who  afterwards  made  the  Water  Lot  Company  cou- 
sin covenants  which  seem  to  make  necessary  the  retention 
of  the  fee  in  order  to  fulfil  them. 

Bat  it  is  hardly  necessary  to  invoke  all  this  aid  from 
other  deeds  and  the  covenants  in  these  deeds  in  order  to 
construe  them.    The  boundary  is  fixed  in  the  deeds  them- 
selves, and  west  it  stops  at  a  defined  line  in  the  bed  of  the 
river,  and  does  not  extend  to  the  Alabama  shore,  so  that  the- 
land  conveyed  does  not  cover  the  part  of  the  lots  levied  on. 
3«  Of  course    possession  of    the  property    under  such 
deeds  from  the  defendant  in  fi.  fa.^  so  conveying  title  to 
parts  of  the  lots  in  fee,  with  easement  to  water  in  the  re- 
mainder of  them,  will  not  discharge  the  fee  not  sold  from 
the  lien  of  the  judgment,  though  the  grantees  had  been  in 
pooaoBoion  four  years.    They  were  in  possession  under  these 
deeds,  and  their  possession  was  of  the  fee  to' the  boundary 
in  the  river  and  of  the  easement  beyond.    But  they  were 
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not,  under  theae  doeds  from  the  defendant  in  ezecation,  in 
poaKBtion  of  the  land  beyond  the  line  defined  in  the  deodo. 
It  is  that  fee  which  is  levied  npan,  and  that  fee  ia  not  dia- 
cbarged  from  the  lien  of  the  jnd};ment  bj  virtue  of  the 
four  years  atatnte.     Code,  §3588. 

Nor  can  poeeeaeion  nnder  these  deeds  ripen  into  a  good 
preeoriptiva  title  to  the  fee  beyond  the  bonndary ;  for  the 
color  of  title  is  the  deeds  and  they  extend  only  to  that  line. 
By  preaoription  the  title  is  good  to  tlie  land  as  far  as  the 
weetem  line  in  the  river  and  to  the  basement  beyond,  bst 
it  does  not,  nnder  these  deeds,  extend  to  the  fee  beyond 
that  bonndary.    Code,  ^2680,  2681,  2682,  2683. 

4.  Nor  can  any  prescription  be  based  npon  deeds  to  the 
stook-boldera  of  this  company  to  stock  therein.  Their 
poaaeeeioD  nnder  snch  deeds  was  not  adverse  to  the  Water 
Lot  OompaDy,  and  therefore  seven  years,  or  any  other  rdoi- 
ber  of  year^  possession  nnder  snch  deeds,  ooald  not  ripen 
into  a  title  to  defeat  the  jadgment  creditor  of  the  company. 
If  thoy  were  stock-holdent  in  the  Water  Lot  Company,  (and 
the  deeds  seem  to  make  them  so)  then  they  were  chai^geable 
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The  Macon  and  Angneta  BaUroad  Co.  vt.  Ooldamtth,  comptroller-general. 

The  Maoon  &  Augusta  Bailboad  Company  vs.  Goldsmith, 

comptroller-general. 

QoLDSMFFH,  comptrollcr-general,  V8.  The  Macon  &  Augusta 

Railroad  Company. 

[Theae  caaea  were  aigaed  at  the  laat  term,  and  the  deciaion  reMnred.] 

1.  Where  the  charter  of  a  railroad  company  provided  that  its  stock 
should  be  exempt  from  all  taxation  except  such  as  was  then  im> 
posed  upon  bank  stock,  and  afterwards  an  amendment  to  the  char- 
ter was  passed,  and  accepted  by  the  company,  providing  that  its 
stock  should  at  all  times  be  subject  to  such  tax  as  the  legislature 
should  desire  to  levy,  the  latter  provision  repealed  the  former. 

2.  An  act  changing  the  name  of  a  railroad  company,  and  continuing 
to  it  under  the  new  name  all  its  rights,  privileges,  etc.  under  its 
former  name,  did  not  revive  provisions  of  the  charter  granting  ex- 
emption from  taxation  which  had  been  repealed  by  prior  amend- 
ments. If  otherwise,  the  reviving  act  being  passed  after  the  adop- 
tion of  the  Code,  would  not  interpose  a  constitutional  barrier  so  as 
to  prevent  the  legislature  from  taxing  the  company  like  natural 
persons. 

8.  To  be  entitled  to  the  remedy  provided  for  by  the  act  of  1874,  a  rail- 
road must  make  returns  as  provided  by  that  act  before  the  issuing 
of  executions  against  it  as  a  defaulter. 

Sailroads.  Corporations.  Charters.  Laws.  Taxes. 
Before  Judge  Gricb.  Fulton  Superior  Court.  April  Term, 
1878. 

In  addition  to  the  report  contained  in  the  decision,  it  is 
only  necessary  to  add  that  the  Ji./as.  were  issued  and  levied 
Dnder  the  act  of  1874  (p.  107),  and  that  the  grounds  of  il- 
legality set  up  by  defendant  were  as  follows : 

1.  Because,  by  the  terms  of  section  6  of  the  act  of  the  legislature  of 
Georgia,  asf^ented  to  26th  December,  1837,  which  said  act  was  the  origi- 
nal charter  act  of  said  company,  the  company  was  to  be  exempt  from 
wSl  taxation  whatever  except  such  as  was  provided  for  in  the  following 
<daii8eiii  said  6th  section,  to- wit:  That  the  stock  of  the  aforesaid 
Qompany  shall  be  exempt  from  all  taxes,  duties  and  impositions  what<^ 
€fer,  unless  it  be  such  a  tax,  and  no  more,  as  Is  now  imposed  on  bank 
itoek  in  this  state. 
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2.  Because,  at  that  time,  and  thence  on  to  February  18,  1854,  when 
the  charier  was  amended,  the  only  tax  that  could  haye  been  impoeed 
on  said  company  under  the  charter  contract  with  it  was  a  tax  of  thirty- 
one  and  one-fourth  cents  on  every  hundred  dollars  worth  of  its  stock, 
that  being  the  tax  on  bank  stock  at  the  date  of  the  gram  of  said  char- 
ter on  the  26th  of  December,  1887. 

8.    Because  by  the  amendment  of  the  charter  approTed  Febrooy 
18,  1854,  it  was  provided,  "That  the  stock  in  said  railroad  company 
shall  at  all  times  be  subject  to  such  tax  as  the  present  or  any  future 
legislature  may  desire  to  levy  on  the  same."    A.nd,  though  this  amend- 
ment was  accepted  by  the  company,  and  thus  it  consented  to  the  right 
of  the  state  to  levy  such  tax  upon  the  stock  of  the  company  as  that  legis- 
lature, then  in  session,  or  any  subsequent  legbtature,  might  desire  to 
levy  on  the  same,  still  there  was  no  act,  either  at  that  session  or  any 
subsequent  session  of  the  legislature,  levying  a  tax  in  pursuance  ot 
the  provision  directly  upon  the  stock  of  said  company,  and  in  1866,  t!b« 
legislature  re-enacted  the  original  charter,  so  far  as  to  fully  restore  tb^ 
original  immunity  from  taxation.     And  further,  the  assessment  iQtb>^ 
case  is  not  in  conformity  to  the  constitution  of  1868  and  the  act  ^^^ 
1874,  but  is  on  the  capital  stock,  two  millions  at  par,  instead  of  ur*^^^ 


the  value  of  the  property  of  the  company. 

4.    Because,  by  the  terms  of  tne  charter,  the  state  is  limited  '^^i 
taxation  upon  the  stock  of  the  company  according  to  its  value,     ■^" 


the  tax  imposed  upon  railroads  in  this  state,  under  any  act  whateve 
on  net  earnings,  or  other  property,  can  have  no  legal  reference  to, 
bearing  upon,  the  Macon  and  Augusta  Railroad  Company. 

5    Because  the  persistent  course  of  the  state  toward  this  compan; 
in  abstaining  from,  or  failing  to  impose,  an}'  other  tax  for  more  tl 
thirty  years  than  that  autRorized  by  the  charter,  is  itself  a  recognition^ 
and  confirmation  of  the  view  taken  by  the  company,  that  nothing  bu 
its  stock  was  to  be  taxed,  and  then  only  such  tax  as  should  be  directly 
levied,  or  authorized  to  be  levied  on  the  same,  by  special  act  of  thi 
legislature. 

6.  Because  said^./a«.  are  issued,  and  are  proceeding  under  and  b] 
virtue  of  the  act  of  the  legislature  of  Georgia  dated  February  28,  1874^^ 
and  said  act.  so  far  as  it  is  claimed  to  apply  to  the  Macon  &  AugusU^ 
Railroad  Company,  is  unconstitutional  and  void,  in  this,  that  it  violates-^ 
or  seeks  to  violate,  the  contract  of  the  state  made  with  said  compan^^ 
in  its  charter,  and  is  therefore  in  conflict  with  clause  1,  sectioa  1(P^ 
article  1,  of  the  constitution  of  the  United  States,  and  assesses  a  ta:^^ 
greater  than  that  authorized  by  the  charter  contract. 

7.  Because  at  the  date  of  the  grant  of  the  charter  of  this  company" » 
there  was  no  right  reserved,  either  by  special  provision  in  it,  or  by  ^^ 
general  act  of  the  legislature  applicable  to  all  corporations,  to  wittB.^ 
draw  the  franchise,  and  hence  its  charter  rights  cannot  be  affected  l>y" 
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The  Xiooii  and  Angnsta  TfaiHroftd  Company  vt.  Goldsmith,  comptroller-general. 

proTisioD  in  section  1682  of  the  Code  of  (Georgia,  since  to  allow 
IB  result  would  be  to  impair  by  subsequent  legislation  a  contract  by 
hich  the  state  had  previously  bound  itself. 

Hook  &  Webb,  for  the  railroad. 

R.  N.  Ely,  attorney-general ;  R.  Toombs  ;  D.  M.  DuBose, 
the  state. 


ABNEii,  Chief  Justice. 

This  case  came  before  the  court  below  on  an  affidavit  of 
ill^^tj  to  four  tax  Jl.  fas,^  issued  by  the  comptroller- 
^^oneral  of   the  state  against   the  defendant  for  its  taxes 
«Jl^ed  to  be  due  for  the  years  1874,  1875,  1876  and  1877. 
le  said^.  fas.  were  dated  20th  November  1877,  each  for 
snm  of  $10,000  for  tax  due,  and  for  the  further  sum 
$30,000  for  penalty — the  said  tax  being  assessed  by  the 
mptroller-general  for  each  year,  from  the  best  informa- 
"k^ion  he  could  procure  as  to  the  value  of  the  defendant's 
:able  property — the  said  Jl.  fas.  were  levied  on  the  defend- 
;'s  depot  buildings,  and  ten  acres  of  land,  and  about  five 
lies  of  its  track  in  the  county  of  Bibb,  the  levy  having  been 
*^^ade  by  the  deputynsheriff  of  that  county.    There  are  sev- 
^t^l  grounds  of  illegality  to  the  Ji.  fas,  insisted  on  in  the 
^^fendant's  affidavit,  but  the  main  and  principal  grounds 
*^,  that  by  its  charter  of  1837,  it  was  only  to  be  taxed 
^Ixirty-one  and  one-fourth  cents  on  every  hundred  dollars' 
'^'orth  of  its  stock,  and  thtrefore  the  act  of  1874  taxing  its 
^tock  or  property,  as  other  property  of  the  people  of  the 
^tate  is  taxed,  impairs  the  obligation  of  its  contract  with 
^le  state,  and  is  unconstitutional  and  void,  and  that  the 
Assessment  made,  was  not  in  conformity  to  the  state  consti- 
tution of  1868  and  the  act  of  1874,  but  is  on  the  capital 
stock  of  two  millions  at  par,  instead  of  upon  the  value  of 
the  property  of  defendant's  company. 

It  was  agreed  that  the  Macon  &  Augusta  Railroad  was 
not  commenced  to  be  built  until  after  the  passage  of  the  act  of 
18th  of  February,  1854.    On  the  2d  of  March,  1878,  the  de- 
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n«ll»BOn>nd  Angiitis  BtUMXl  Co.  w.Giiklmitth.eiiafftrolkr-gMiCTL 

fendant  made  roturnt  of  the  capital  stock  of  its  compaay  for 
thejeara  1874, 1875,1876 and  l877tothecotnptroner-genBraI 
wlthont  deducting  ite  indebtedneae,  which  were  submitted 
to  the  conrt  by  the  defendant,  it  being  agreed  that  tlie 
conrt  ehoald  decide  the  queetioDB  without  the  intervention 
of  a  jury.  The  counsel  for  the  state  demurred  to  the  de- 
fendant's affidavit  of  illegality  in  connection  with  tlie  evi- 
dence in  the  record.  The  court  Biietained  the  demurrer  so 
far  as  the  unpaid  tax  apecifiedin  the^fi.Jas.  was  concerned  : 
whereupon  the  defendant  excepted.  The  court  sustained 
the  affidavit  of  illegality  ae  to  the  penalty  specified  in  the 
Ji.fa$.,  whereupon  the  counsel  for  the  state  excepted. 

1,  3.  By  the  act  to  incorporate  the  Milledgeville  Railroad 
Company,  passed  the  26th  of  December,  1837,  it  was  de~ 
clared  "  that  the  stock  of  the  aforesaid  company  sLall  be 
exempt  from  all  taxes,  dnties  and  impositions  whatever, 
unless  it  be  such  a  tax,  and  no  more,  as  is  now  imposed  od 
bank  stock  in  this  state."  By  the  act  of  the  Ibth  of  Feb- 
rn&ry,1854,entitlodanacttoaineud  tlie  charter  of  tho  Mil- 
ledgeville Railroad  Company,  and  to  confer  certain  powers 
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TIm  Xmou  and  AngiMla  BailitMtd  Co.  txt.  Goldemith,  CGmptrolIer-general. 

shall  be  continued  to  the  latter,"  and  repealed  all  conflicting 
laws.  The  l^^l  effect  of  this  last  act  was  to  give  to  the 
company  all  the  rights,  honors,  immnnities  and  franchises 
which  it  had  nnder  the  amended  act  of  1854  in  regard  to 
the  taxation  of  its  stock,  and  no  more.  But  assuming  that 
the  legal  effect  of  the  act  of  1866,  was  to  revive  the  act  of 
1^87,  as  to  the  taxing  of  the  company's  stock,  then,  that 
act  having  been  passed  after  the  adoption  of  the  Code,  it 
was  competent  for  the  general  assembly  by  the  act  of  1874, 
— to  tax  its  property  as  other  property  of  the  people  of  the 
tate  was  taxed,  without  impairing  the  obligation  of  its 
ntract  with  the  state.  West  End  and  Atlanta  Street 
Railroad  Company  vs.  Atlanta  Street  RaUroad  Company^ 
9  Ga,,  151, 

3.  There  is  no  evidence  in  the  record  going  to  show 

bether  the  comptroller-general  assessed  the  tax  for  which 

he  executions  issued,  upon  the  capital  stock  of  the  com- 

any,  or  upon  the  value  of  its  property,  and.  therefore,  it 

impossible  for  us  to  say'  upon   what  information   the 

-  H>mptroller-general  assessed  the  tax.     The  defendant,  it  will 

e  noticed,  made  no  return  of  its  property  for  taxation 

r  the  years  1874, 1875,  1876  and  1877,  as  required  by  law, 

util  after  the  executions  were  issued  against  it  in  Novem- 

r,  1877,  but  was  in  defavlt^  and,  therefore,  the  comptroUer- 

neral  assessed  the  tax  from  the  best  information  he  could 

rocure,  and  issued  the  executions  for  the  amount  assessed 

^or  each  year,  together  with  the  penalty,  as  provided  by  the 

^"76,  878  and  881  sections  of  the  Code,  and  the  second  sec- 

tSon  of  the  act  of  1877. 

The  result  therefore  is,  on  the  facts  of  the  case  as  dis- 
closed in  the  record,  that  if  the  proper  remedy  of  the  de- 
fendant had  been  by  an  afiidavit  of  illegality   the  same 
ihonid  have  been  overruled.     Inasmuch,  however,  as  the  de 
fendant  made  no  return  of  its  property  as  required  by  the 
act  of  1874,  prior  to  the  issuing  of  the  executions  against 
it|  it  was  not  entitled  to  the  statutory  remedy  as  provided 
fagr  that  act,  and  therefore  the  judgment  of  the  court  below 
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ie  ravened  vith  directions  that  the  defendant's  affidavit  of 
illegalitjr  bedismiaeedforwantof  jnriBdictioD.  In  tny  indi- 
vidual jadginaat,  this  oase  la  distinguishable  from  that  of  the 
Statsv».  The  SovthiBestem  Railroad  Company;  in  tliat  case 
the  defendant  had  made  a  return  of  its  taxable  property  aa 
reqoired  by  the  act  of  1874,  and  bo  had  the  Central  Railroad 
and  Banking  Company.  Let  the  judj^mcnt  of  the  con  t 
below  be  reverBed  with  directions  as  hereinbefore  indicated. 
Judgment  reveised  with  directions. 


GoLDUttTH,  comptroller-general,  v«.  Thb  Auousta  and 
Savannah  Bailhoad  Coupany. 


[Thb  CUB  wu  argoed  >t  the  laat  t« 


I,  and  Cbg  d*df(0D  nKTved.] 


1.  ThB  ob]ec^oa  ia  regard  to  title  is  covered  by  the  decisioD  In  tbe 
case  of  The  &aU  w.  The  Bom*  RaHroad  Companji,  decided  at  tbe 
preaent  term. 

3.  When  an  enrolled  Act  limits  taztitloo  to  "  one-htilf  of  per  eentun  oa 
Its  Annual  Income,"  And  tbe  Act  as  published  by  antboritj,  expresses 
tbe  limitation  to  lie  "  one-half  of  one  per  eenlutn,"  the  two  expres- 


FEBRUAEY  TERM,  1879.  469 

QoMwilth,  eomptraUer-geneml,  w.  The  Augusta  and  Savaniuh  Railroad  Co. 

JSefore  Judge  Obige.      Fulton   Superior  Court.      April 
'erm,  1878. 

The  comptroller-general  issued  two  Ji.  fas.  against  the 

ugnsta  and  Savannah  Railioad  for  taxes  for  1876  and 

77,  and  penalties  for  default.     Defendant  filed  affidavits 

IE  illegality,  alleging  that  ^*  by  the  original  act  incorpora- 

K3g  the  Augusta  and  Waynesboro  Railroad  (afterwards 

anged  to  name  of  defendant),  of  31st  December,  1838, 

is  provided,  in  section  13,  that  the  said  railroad  and  its 

operty  shall  not  be  subject  to  be  taxed  higher  than  one- 

Jf  of  one  per  centum  on  its  annual  income ;"  that  the 

*«sent  (xd  valorem  tax  is  illegal,  and  unconstitutional,  as 

■^  pairing  the  obligations  of  its  charter  contract ;  that  de- 

ndant's  road  was  leased  to  the  Central  Railroad,  and  the 

"^ter  had  returned  and  paid  all  taxes  that  could  be  legally 

c^uired  of  it  under  defendant's  charter ;  that  this  question 

ci  been  adjudicated  in  favor  of  defendant  (54  Ga.,  501), 


"The  cases  were  submitted  to  the  court  without  a  jury,  on 

following  agreement : 
•"•In  the  above  entitled  cases,  it  is  admitted  and  agreed, 
the  charter  of  1838  of  the  Augusta  and  Waynesboro 
-^^^ilroad  is  the  charter  of  the  Augusta  and  Savannah  Rail- 
"^oad,  with  only  a  change  of  name. 

**  That  the  tax  of  one-half  of  one  per  cent,  on  its  net 
^^^^nual  inoome  has  been  regularly  paid  to  the  state,  in  good 
^«uth,  on  returns  made  by  its  lessee,  the  Central  Railroad 
Company. 

"That  the  lease  of  this  entire  railroad  and  property  to 
the  Central  Railroad,  for  the  annual  rental  of  $73,000,  not 
to  be  increased  or  diminished  by  the  amount  of  business 
done,  or  expenses  incurred,  was  made  in  June,  1862,  under 
the  act  of  January  22, 1852,  for  the  term  of  the  charter  of 
the  Augusta  and  Savannah  Railroad. 

^^  That  in  the  13th  section  of  the  charter,  as  derived  from 
the  authorized  printed  pamphlet  of  the  acts  of  1838,  these 
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words  ooonr,  to-wit :  '  Higher  than  one-half  of  one  per 
centum  on  its  aonnal  income,'  and  in  the  enrolled  act,  the 
word  '  ODO '  is  left  oat  before  '■per  centum,'  and  the  original 
enrolled  act  may  be  exhibited  bj  either  party  to  thie  court, 
and  to  the  enpreme  court. 

"That  the  judgment  of  the  superior  court  of  Fulton 
county,  in  a  former  case  between  these  parties,  on  a  tax  ^, 
/a.,  was  affirmed  by  the  supreme  court,  and  the  records  of 
these  ooarta  may  be  used  as  evidence  by  either  party  in 
these  cases. 

"That  all  acts  of  -the  legislature  of  Georgia,  which  may 
be  read  or  referred  to  by  either  party,  will  be  considered 
in  evidence,  without  being  copied  in  these  proceedings,  or 
for  the  supreme  court,  shoald  these  cases  go  up. 

"  That  these  two  cases  be  tried  together,  and  decided  as 
one,  by  the  presiding  jndge,  without  a  jury,  as  to  law  and 
factd,  with  the  right  of  either  party  to  bill  of  exceptions 
and  writ  of  error  to  the  supreme  court." 

The  presiding  judge  held  that  the  objection  made  to 
the  act  of  incorporation  for  vagneness  was  not  good  ;  that 
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Qoldsmlth,  oomptroUer-genexal,  v$.  The  Augusta  and  Savannali  Bailroad  Co. 

3.  That  Baid  eection  contains  matter  different  from  what 
IB  expressed  in  the  title,  and  is  nnconstitntioual  and  void. 

4.  That  if  said  defendant  ever  had  any  valid  claim  to  a 
limited  rate  of  taxation,  it  lost  the  same  by  its  lease  to  the 
Central  Railroad. 

R.  N.  Ely,  attorney-general;  R.  Toombs,  for  plaintiff  in 
error. 

A.  R.  Lawton,  for  defendant. 
Jackson,  Justice. 

1.  It  is  argued  that  this  railroad  company  is  not  exempt 
from  (zd  valorem  taxation,  as  provided  and  limited  in  the 
charter,  because  the  title  to  the  act  incorporating  it  does 
not  cover  the  exemption  or  limitation,  but  that  the  charter 
contains  matter  different  from  what  is  expressed  in  the  title. 
This  point  is  decided  in  the  case  of  The  State  vs.  The  Rome 
Railroad  Uonvpam^y^  and  settled  against  the  objection.  See 
that  case,  p.  473. 

2.  It  is  said  again  that  the  limitation  on  the  power  to  tax 
is  not  good,  because  the  enrolled  act  in  the  office  of  the  sec- 
retary of  state  limits  it  to  "  one-half  of  per  centum^'*  which 
is  too  vague  and  meaningless  to  confer  such  a  privilege  or 
franchise  or  favor;  but  the  act  published  by  authority  of 
the  state  as  the  charter  of  this  company,  expresses  the  limi- 
tation to  be  "  one-half  of  one  per  centv/m,^^^  and  such  was 
doubtless  the  intention  of  the  general  assembly.    At  all 
events,  when  the  act  enrolled  contains  the  words  "  one-half 
of  per  centumj^  and  the  act  published  by  authority  of  the 
general  assembly  contains  the  words  "  one-half  of  one  per 
centum^^  the  two  expressions  will  be  held  to  mean   the 
BBma  thing — that  is  to  say,  the  sensible,  intelligible  thing, 
tOfWit :  one-half  of  one  per  centum. 

JL  The  limitation  is  therefore  good  in  our  judgment,  and 
tlie  qaestion  arises  upon  what  is  the  per  centum,  to  be  cal- 
edited.   The  words  in  the  charter  are  ^^  its  annual  income." 
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Goldemlih.  conipUvIler-geiMral.  («.  The  Anpina  and  Sannuh  Rallmd  Co. 

foes  that  mean  gross  or  net  income }  We  think  that  the 
aeaninfr  is  groBS  income.  4  Hill,  N.  T.,  23;  7  Hill,  504. 
Hesides,  in  otlier  charters  of  other  railroad  companies  the 
word  "  net "  IB  inserted  before  income.  Why  left  ont  hero, 
if  the  intention  was  to  levy  on  net  income  only  ? 

It  ia  said  however,  that  the  road  ia  leased  to  the  Central 
Railroad  for  a  certain  snm,  and  that  this  sum  is  the  f^roBB 
income — the  only  income  that  the  company  receives,  and 
therefore  the  gross  income.  The  act  aathorizing  the  lease 
does  not  touch  taxation.  The  state  does  not  alter  its  pswer 
to  tax  as  in  the  charter  expressed.  Can  the  two  companies 
alter  that  rnle  of  taxation  fixed  in  the  charter  of  one  of 
them  without  the  state's  assent  "i  Clearly  Dot,  for  then  they 
migtit  reduce  it  to  a  mere  nominal  eam  and  fritter  awaj  the 
tax  rate  reserved  in  the  charter  to  little  or  nothing.  The 
secnrityfor  the  tax  due  the  state  is  this  road  and  its  appur- 
tenances ;  the  tax  reserved  is  the  per  centum  on  its  gross 
income  ;  that  income  is  what  passage  money  and  freights 
tJiis  road  makes  each  year;  of  that  an  account  must  be  ren- 
dered, and  on  that  thuper  cent,  must  be  estimated. 

4.  But  it  appears  that  no  return  has  been  made  by  this 
company  so  as  to  give  jurisdiction  to  the  superior  coart  of 
Fulton  county  by  affidavit  of  illegality.  The  13th  section 
of  thfl  act  of  1875 — pamphlet  p.  118 — requires  that  the 
y  shall  "make  retiini  of  all  llie gross  income  and  re- 
jct  income  also,"  asacondition  precedent 
the  ad  vaJorem.  tax 
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Goldemith,  compCroUer-general,  w.  The  Rome  BailitMid  Co. 

<3LD8MiTH,  comptroUer-general,  vs.  The  Rome  Railroad 

Company. 

[This  cue  was  srgued  at  the  last  term,  and  the  decision  reserved.] 

^^n  act  incorporating  a  railroad  company  need  not  express  in  its 
^  itle  any  of  the  powers,  rights,  privileges  or  immunities  which  the 
^sharter  is  intended  to  confer.  The  charter  of  a  private  corporation 
x^s  a  contract  as  between  the  state  and  the  corporation ;  and  the  stipu- 
^tionSy  terms  and  conditions  of  a  contract  are  to  be  looked  for  in 
K.  lie  body  of  the  Instrument,  not  in  the  title  or  caption. 

iccording  to  the  construction  placed  by  this  court,  in  14  G^a.,  275, 
>n  the  charter  of  the  Rome  Railroad  Company,  taxation  by  the  state 
>n  the  capital  stock  of  that  company  is  limited  to  the  rate  imposed 
n  bank  stock  at  the  date  of  the  charter,  which  rate  (See  Cobb's 
?st,  §§10^,  1063.)  was  thirty-one  and  a  quarter  cents  upon  each 
undred  dollars  of  the  amount  of  capital  stock  paid  in.  This  con- 
'C;ruction  is  adhered  to. 

correct  mode  of  taxing  the  property  of  said  company  under 
^s^isting  laws,  is  to  estimate  the  whole  property  at  its  true  value; 
''Ks  j>on  so  much  of  this  value  as  equals  the  amount  of  capital  stock 
^cstually  paid  in,  assess  at  the  charter  limit,  (thirty-one  and  a  quarter 
c^^nts  on  every  hundred  dollars);  and  upon  the  balance  of  such 
^V'^lue,  if  any,  assess  at  the  general  rate.  Whenever  the  charter 
XxTnit  exceeds  the  general  rate,  the  latter  should  be  levied  upon  the 
liole  value,  the  limit  of  the  charter  being  then  immaterial. 


Oonetitational  law.   Railroads.    Corporations.    Tax.    Bc- 
Jadge  Lester.  Fulton  Superior  Court.  October  Term, 


Ooldsmith,    comptroller-general,    issued    an    execution 

^•Rainst  the  Home  Railroad  for  $564.75,  as  its  tax  for  the 

y^ar  1875,  assessed  against  it  upon  a  return  of  property 

^*^ade  by  the  president.    A  levy  was  made  and  an  aflSdavit 

^f  illegality  filed  setting  up,  in  substance,  the  following 

pounds : 

lit  Because  the  charter  of  defendant,  granted  December 
^  1839,  by  its  7th  section,  provides  that  its  stock  ^'  shall 
Bot  be  liable  for  any  tax,  duty,  or  imposition  whatever,  un- 
km  such,  and  no  more,  as  is  now  in  banks  of  this  state," 
Alt  is,  the  said  stock  should  not  be  liable  to  any  tax,  etc., 
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unless  sncb,  and  do  more,  as  the  Btoek  in  banks  of  this  state 
was  then  liable  to.  The  amount  soofi^ht  to  be  collected  far 
exceeds  such  tax,  which  wonld  be  $134.02,  which  sum  de- 
fendant has  paid  as  a  conditiou  precedent  to  filing  this  ille- 
gality. 

2d.  Because  the  property  sought  to  be  taxed  hy  the  act 
of  February  38,  1874,  as  well  as  by  the  amendment  to  the 
same,  contained  in  the  12th  section  of  the  general  tax  act 
of  1876,  is  SDCh  only  as  is  neceesary  to  conduct  the  legiti- 
mate business  of  the  company,  and  coustitntes  a  part  of  its 
capital  stock,  and  as  such  is  not  subject  to  tax  as  property 
upon  an  assessment  of  value  different  from  its  value  as 
stock,  the  former  being  much  greater  than  the  latter,  be- 
cause not  chai^d  with  the  debts,  etc- 

3rd.  Because  the  act  of  the  legislatnre  approved  Febru- 
ary 98,  1874,  and  also  the  1 2th  section  of  the  general  tax 
act  of  1675,  are  void  in  so  far  as  they  attempt  to  repeal  any 
portion  of  the  charter  of  defendant,  or  to  impose  any  other, 
or  greater,  or  different  tax  than  that  authorized  by  said 
charter. 
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The  court,  to  which  the  questions  mado  were  submitted 
ithout  the  intervention  of  a  jury,  overruled  the  demurrer, 
retained  the  illegality,  a8d  ordered  the  levy  dismissed,  to 
liich  the  plaintiff  excepted. 

Jt  N.  Ely,  attorney-general ;  B.  Tookbs,  for  plaintiff  in 
*i-or. 

nSf cCat  &  Tbippe  ;  Henbt  Hillteb,  for  defendant. 

LEY,  Justice. 

Xn  the  record,  is  a  very  learned  and  lucid  opinion  by 

Lester,  giving  his  reasons  for  overruling  the  demurrer 

the  affidavit  of  illegality.     We  entirely  agree  with  him 

n  both  points  involved  in  the  demurrer,  and  though  we 

I>ix>noance  a  conditional  reversal  of  his  judgment  dismissing 

'•^i^e  levy,  we  do  so  with  no  view  of  reinstating  the  demurrer, 

•^tat  as  an  exercise  of  the  discretionary  power  conferred  on 

tiB  court  by  statute  to  give  direction  in  respect  to  the  ul- 

rior  proceedings  in  a  cause.     It  may  be  that  on  another 

^^•"ial  of  the  afSdavit  of  illegality,  the  correct  amount  due 

^**om  the  corporation  for  taxes  for  the  given  year  can  be  ar- 

**^  Ted  at,  and  that  no  new  assessment  will  be  necessary.     If 

^*^^  should  be  so,  the  affidavit  of  illegality  should  be  sus- 

as  to  the  excess  of  taxes  only  ;  but  if  the  true  amount 

unascertained,  or  unascertainable  without  a  new  assess- 

^^^cnt,  then  the  execution  should  be  quashed  ;  for  certainly 

^^«  whole  amount  of  it  is  not  due,  if,  as  may  be  assumed, 

^Vkc  property  of  the  corporation  has  been  assessed  at  the  full 

S^neral  rate,  and  none  of  it  at  the  restricted  charter  rate. 

1.  The  doctrine  that  the  charter  of  a  private  corporation 

I  ^  as  between  the  state  and  the  corporation,  a  contract,  has 

I  V^ecome  an  established  principle  of  American  law.     IJni 

■         fonnity  and  universality  have  been  imparted  to  the  rule  by 

^^        i^epeated  decisions  of  the  Supreme  Court  of  the  United 

^K       BbiteB,  BO  that  now  nothing  in  the  whole  range  of  law  is 

1  ■ 
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better  settled.  A  law  or  ordinance  to  incorporate  a  railroad 
company,  is  thus  a  law  or  ordinance  to  contract  with  it  on 
the  part  of  the  state.  Notice  given  in  the  title  or  caption 
of  the  act,  that  the  state  means  to  incorporate  8omethin|ir, 
comprehends  notice  that  it  means  to  contract.  Why  should 
the  terms,  speciticationB  and  conditions  of  a  contract  be  in- 
dicated in  the  caption  or  title  ?  They  are  appropriate  to 
the  body  of  the  instrnrncnt,  and  are  generally  looked  for  in 
the  body,  not  in  the  caption  or  title.  In  a  narrow  and  literal 
view,  an  act  to  incorporate  is  merely  an  act  to  create  a  body 
politic  ;  bnt  by  a  practice  almost  or  quite  niiiversal  in  this 
state,  and  perhaps  in  every  other,  a  statute  of  incorporation 
goes  on  to  express,  with  more  or  less  particularity,  the 
rights,  privileges  and  immunities  which  the  corporate  being 
is  designed  to  exercise  and  enjoy.  To  grant  a  cliarter  is, 
generally,  not  to  carve  out  a  mere  trunk  and  infuse  into  it 
the  breath  of  life,  bat  to  famish  it  witli  hmbs  and  members, 
and  circumscribe  and  define  its  sphere  of  action,  and,  fre- 
quently, to  define  the  limitations,  or  some  of  them,  apoD 
the  action  of  other  beings,  including  the  state  itself,  in  re- 
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r^j^rtsted  in  the  title  thereojV     Prince  Ji  Diyent,  004.     The 
ing  is  the  title  to  the  act  by  whicli  the  defeiulant  was 
<3orporated,  to-wit:  *'  An  a^t  to  incorj/orcUe  Uie  Memphin 
'^unch  Railroad  and  Steamboat  Company^  and  the  clause 
the  charter  which  it  ie  contended  is  in  conflict  with  tlie 
nse  of  the  constitution  before  ({uotcd,  is  in  these  words: 
nd  that  its  stock  shall  not  Jm  liahlf"  to  any  taw^  duty,  or 
'^^^j^ition  whatever^  unftss  stich^  arul  no  nwn^  <ut  is  now 
9-     bant  of  this  stut^: — act-h  of  1839,  j).  1<»8.     In  1849,  the 
:f  endant's  name  was  changed  to  that  which  it  now  bears, 
d  its  rights  and  privileges  coniirnied.     Acts  of  184U-50, 
243.     I  have  thus  quoted  the  three  clauses  involved 
t;he  consideration  of  the  question  made  by  the  attorney 
sr^rieral,  so  that  we  may  liave  them  before  us,  in  one  group, 
convenient  reference;  and  I  shall  consider  the  clause  in 
charter  as  meaning  what  tlie  Supreme  Court  interpreted 
^  ^    to  mean.     Now,  the  question  to  be  determined  is,  is  the 
c^lniaseof  the  charter  violative  of  the  constitution  J     Is  it 
'^'^ithin  the  mischief  intended  to  be  suppressed  by  that  see- 
^"■OTi  of  the  constitution  'i     Does  it  contain  matter  diiferent 
^•"om  what  is  expressed  in  the  title  of  the  act  incorporating 
^■l*«  company  i 

^*  The  zeal  and  earnestness,  and  apparent  candor  with  which 
^"is  point  was  pressed  in  the  argument,  induced  me  to  study 
^*Ae  question  with  more  than  ordinary  care.     I  have  criti- 
^^11^  examined  every  case  in  which  this  provision  of  the 
^onfeititution  has  been  applied  by  our  own  supreme  court,  and 
^  l^ave  examined  the  adjudicated  crises  in  otlier  states,  whose 
^^Yistitutions  contain  a  similar  provision  to  that  of  our  own, 
^^  far  as  I  had  access  to  the  reports.     I  have  also  carefully 
^'Stainined  several  text-books  bearing  on  the  subject,  directly 
^^  indirectly,  and  these  authorities,  coupled  with  my  own 
^^flections,  have  freed  my  mind  from  all  doubt  on  the  ques- 
tion involved,  and  brought  me  to  a  conclusion  that  is  at  least 
tttirfactory  to  myself.     Without  spreading  out  these  au- 
^        tfaorities  at  length,  and  without  giving  the  facts  in  each  case 
I        in  detail,  I  will  simply  refer  to  the  following  authorities : 

! 
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Lntier  vs.  The  Major,  1  Seld.,  285  ;  Snn  Mutual  Insnraiice 
npany  vs.  Tlic  Mayor,  4  Seld.,  241— both  New  York 
?8:  Murpliy  i'x.  Menard,  11  Texas,  673;  Sedgwick  on 
Statutory  and  Constitutional  Law,  569;  The  Mayor  and 
Aldermen,  of  Savatmah  et  a'.  v  The  State,  (x-  relAjtione 
JGrcetiii  et  al.,  4  6a.,  2'i ;  Protkro  &  Kendall  va.  Orr  et 
jal., 12  Ga.,ZQ\  Justices  of  Inferior  Court  of  Lee  Coxiniyvs, 
I  Hunt  et  (il.,  2il  Ga.,  155  ;  Sanders  vs.  Town  Commissi'tners 
f  (y^fii/^/w",  SOGm..  079;  Jiohinsonet  al.vs.  The  Bank  of  Da- 
rie7>,].S  (;«..  65  ;  6  ff«.,  21 ; 49  &a.,  23a;31  Oa.,6Q;5l  Ga., 
639.  From  a  careful  review  of  these  authorities,  and  others 
cited  by  the  couneel,  and  aonje  that  were  not  cited,  and  to 
which  it  is  not  ncceseary  to  refer,  I  dednce  the  following 
points  and  principles  as  well  settled  :  1.  The  provision  of 
tlieconstiliition  which  we  are  now  considering,  was  inserted 
in  the  fundiimental  law  of  our  state,  in  order  to  protect  the 
people  against  Einister,  selfish  and  fraudulent  legislation, 
by  reijuiring  that  the  title  of  every  act  should  indicate  the 
suhject  upon  which  it  was  intended  to  legislate,  so  that 
Jegielators  nor  people  should  be  misled  or  entrapped 
1  the  matter  of  the  act 
^trated. 
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» Jd,  that  if  the  title  of  the  acts  have  been  ffeneral,  or  if 
^  title,  after  designating  a  particular  object,  had  added, 
^id  for  other  purposes^  the  construction   would  have 
n  different,  and  the  statutes  would  have  been  held  to  be 
v^stitational.     This  point  is  especially  stated  in  12  Oa,^ 
3,  and  in  30  Ga,^  679.     Indeed,  it  will  appear  from  an 
mination  of  the  statutes  and  digests  of  this  state,  that 
of  the  most  important  laws  now  in  force  in  Ocor- 
5  laws  upon  which  we  depend  for  the  protection  and 
Britjr  of  our  dearest  rights,  were  passed  by  the  legisla- 
^  and  approved  by  the  governors,  under  indefinite  titles 
B  the  following :  '  An  act  8Uj)phmentary  to  the  judici- 
act^  without  indicating  the    supplementary   matter; 
act   to  alter  the  law  in  relation  to  kipsed  legacies^ 
L  t;1iout  expressing  the  alteration  intended  ;  '  An  act  in  ad- 
t^ion,  to  the  acts  concerning  the  guardianship  of  minora^ 
itljoat  indicating  the  branch  of  the  subject  to  be  added  to, 
the  addition  sought  to  be  made  to  it ;  '  An  act  explana- 
of  the  several  judiciary  laws  of  this  state,'^  without 
^*^  forming  the  legislators  of  the  explanatory  matter,  but 
I^3.ving  them  to  huht  for  it  in  the  body  of  the  bill.     I  give 
tl:xe8e  as  examples  of  indefinite  titles,  that  do  not  express  the 
*'^"*^tter  embodied  in  the  acts  to  wliich  they  relate,  and  the 
^3cauiples  might  be  multiplied  indefinitely.     It  seems  to  me 
^"B.t  an  application  of  the  foregoing  points  and  principles 
^^  the  case  at  bar,  will  render  it  clear  that  a  clause  in  the 
^Qarter  of  a  railroad  company  exempting  its  stock  from 
taxation,  or  fixing  a  rate  of  taxation  to  which  it  shall  be 
ttable,  or  prescribing  a  particular  mode  of  taxing  it,  does 
^^ot  contain  matter  different  from,  or  inconsistent  with, 
^^t  is  expressed  in  the  title  of  ^  A71  act  to  ifworporate  it.- 
^hat  do  we  mean  by  an  act  '  to  incorponite'  a  railroad 
^mpany  ?     Suppose  a  bill  to  be  entitled  *  An  act  to  incor- 
forate  the  Rome  Railroad  Company'^  should  be  offered  in 
^6  legislature,  what  would  the  legislators  present  under- 
itandsnch  a  bill  to  be?     What  would  they  think  was  in- 
tended by  it  %    What  is  expressed  in  the  title  of  that  sort  of 
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ji  bill  i    In  legal  parlance,  it  means  that  the  anther  of  t 
bill  propcieee  to  make  an  artificial  person,  or  to  create  a  c— 
poralion  for  the  parpoac  of  coiistrnctin^  and  operatinjs 
railroad,  and  to  clothe  it  with  siioli  attributea  and  pow*^ 
and  impose  npon  it  such  duties  and  liabi  lit  it's,  and  to  gra 
it  Rncli  privileges  and  immunities,  as  in  tlie  judgment 
the  legislatuie  will  be  necessary,  or  proper,  oc  appropri- 
for  anch  an  enterprise.     The  very  natnrc  of  a  corpora,* 
indicates  that  sncli  is  a  correct  viuw  of  the  objects  and  bc^m 
of  an  act  of  incorporation,     AU  'ijrpnratioha  are  htmi^ 
at'il,  and  whilst  there  are  some  attributes  and  powers  com  » "» 
to  all,  yet  sonic  liave  powers  that  others  do  not  have.    S<i^ 
corporations  have  privileges  and  immunities  that  othet-^* 
not  liHve.     Some  corporations  enjoy  exemptions,  and  cs  ' 
tnonoijolies,  that  others  do  not.  Yet,  they  ai-e  all  corporati  a 
and   all   have  been 'incorporated."     The  act  by  which  *: 
are  incorporated  is  usnally  called  a  charter,  and  we  look  to 
(•harter  of  a  corporation  to  tiiid  its  attributes,   its  pov«'" 
its  privileges,  its  inimnnities,  and  its  exemptions,  for 
cliarfei'  contains  the  grant  and  the  measure  of  them  all. 
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rich  they  should  be  taxed  ;  given  them  power  to  construct 
inch  roads,  and  conferred  upon  them  other  important 
ivileges  and  immunities,  about  which  nothing  was  speci- 
i  in  the  title  of  the  act  of  incorporation.  All  these 
iDts  of  powers  and  privileges  have  been  deemed  a  part 
1  parcel  of  the  work  of  incorporation,  and  when  the  leg- 
tture  is  engaged  in  doing  these  things  for  a  company, 
>y  are  incorporating  it,  and  are  not  doing  something 
ferent  from  an  act  of  incorporation.  Hence,  an  act  to 
iorporate  the  '  Rome  Rjiilroad  Company,'  is  to  give  it  a 
porate  existence,  to  give  it  perpetual  life,  to  enable  it  to 
ireise  the  right  of  eminent  domain,  and  if,  in  the  judg- 
jDt  of  the  legislature,  the  enterprise  in  which  it  is  about 
engage  will  be  of  benefit  and  advantage  to  the  public, 
opening  op  lines  of  commerce  and  travel,  to  foster  and 
sonrage  the  enterprise,  and  by  way  of  inducing  individuals 
embark  in  it,  to  declare  that  the  road  shall  be  protected 
linst  rival  lines,  and  that  the  capital  invested  in  it  shall 
exempt  from  taxation,  or  that  it  shall  only  be  taxed  to 
pecified  extent,  and  to  give  the  company  any  other  right, 
impose  upon  it  any  duty,  which  is  not  variant  from,  or 
onsistent  with,  the  object  and  design  of  its  creation.  For 
definition  of  a  corporation,  which  I  have  kept  constantly 
riew,  in  this  opinion,  I  refer  to  Kyd  on  Corporations,  13  ; 
^heaton,  U.  S.  Rep.,  636 ;  and  Angel  &  Ames  on  Cor- 
iLtions,  p.  1  §2,  pp.  3  and  4,  §6.  The  view  which  I  have 
sentcd  of  acts  of  incorporation,  and  the  titles  of  such  acts, 
a  perfect  harmony  with  the  opinions  and  practice  of  the 
emment  in  all  of  its  departments,  for  scores  of  years  past. 
3ee  act«  have  been  passed  at  different  times  by  legislatures 
ich  numbered  amongst  their  meiiibers  some  of  the  best 
■yers  Georgia  ever  knew.  They  were  criticised  and  ap- 
>Ted  by  governors  of  acknowledged  ability,  whilst  the 
iidal  and  professional  mind  of  the  state  has  acquiesced 
kkmr  validity  with  uncommon  unanimity,  and  I  feel  con- 
lined  to  follow  in  the  path  which  they  have  illumined 
111  their  learning." 
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2.  Having  held  the  title  of  the  act  of  incorporation  ef- 
ficiently comprehensive  and  specific  to  cover  a  limitatioo 
upon  the  taxing  power  of  the  state,  in  respect  to  the  cor- 
porate assets,  the  next  question  concerns  the  interpretation 
of  the  seventh  section  of  the  charter.     Does  that  section 
disclose  with  sufficient  certainty  a  purpose  to  limit  the  til- 
ing power,  and  define  the  limit  intended?     The  answer ib 
found  in  the  ruling  of  this  court  in  the  case  of  The  Rw^ 
Hailroad  Company  vs.  The  Mayor  and  Council  of  Rovn^ 
14  Ga..  275.     On  the  argument  of  the  present  case,  leave  tx> 
review  the  decision  first  cited  was  asked  and  granted;  l>'**^ 
a  ruling  which  has  stood  for  a  long  period — ^twenty-fi^^ 
years  or  more — ought  not  to  be  changed  without  a  ve^^ 
clear  conviction  of  its  error.     Instead  of  seeing  error  in  tt=^* 
decision  arrived  at  by  our  predecessors,  we  are  inclined         ^ 
the  belief  that  they  penetrated  to  the  real  tnith  of  the  leg^^  ^^ 
lative  intent.     Distressingly  loose  and  ambiguous  was  tb^^® 
language  they  had  to  deal  with,  but  we  are  persuaded  th^^^^ 
discovered  its  real  meaning;  and  certain  it  is  that  no  meac    -^" 
ing  more  satisfactory  to  our  own  minds  has  been  snggesU 
We  accordingly  adhere  to  that  decision.     Its  import  is 
that  taxation  by  the  state  on  the  capital  stock  of  the  co  -*"" 
poration  is  limited  to  the  rate  imposed  on  bank  stock  at  tt*^ 
date  of  the  charter,  which  rate  (see  Cobb's  Dig.,  1062,  lOGS-^^ 
was  thirty-one  and  a  quarter  cents  upon  each  hundred  dol- 
lars of  the  amount  of  capital  stock  paid  in.     For  the  pur- 
pose of  taxation,  the  stock  of  a  bank  had  no  relation  to  the 
amount  of  stock  authorized  by  the  charter,  or  Hubscribed  by 
the  stockholders,  or  covered  by  certificates  of  stock,  but 
was  confined  to  that  "  operated  upon  or  employed  within 
this  state,"  and  was  the  equivalent  of  "  the  amount  of  capital 
stock  actually  paid  in,"  on  or  before  the  first  of  January 
preceding  the  making  of  the  required  return.     It  matters 
not,  therefore,  how  much  or  how  little  stock  was  subscribed 
for  or  issued  in  the  present  case ;  the  limited  taxation  is 
upon  the  stock  actually  paid  in,  and  upon  nothing  else. 
For  each  one  hundred  dollars  which  the  stockholders  parted 


FEBRUARY  TERM,  1879.  483 

Goldfmlth,  comptroUeF-general.  «* .  Fhe  Rome  Railroad  Co. 


til  to  the  corporation,  the  state,  in  taxing  the  corporate 

prx>perty  or  the  capital  stock,  may  assess  thirty-ono  and  a 

quarter  cents,  bat  no  more.     But  when  this  much  has  been 

levied  upon  the  corporate  properety,  if  the  property  is  of 

value  than  the  whole  amount  paid  in,  the  excass  is 
stock,  within  the  true  sense  and  meaning  of  the  charter, 
lalb  accnmnlation  from  appreciation  or  profit,  and  is  there' 
e  subject  to  taxation  at  the  general  rate  at  which  the 
rty  of  the  people  is  assessed.     To  uphold  this  ruling,  it 
^      only  necessary  to  read  the  charter,  and  the  tax  acts  above 
providing  for  the  taxation  of  the  stock  of  banks,  to- 
her  with  the  case  from  14  Ga.    There  is  one  aspect  in 
l>ich  the  amount  of  stock  authorized  by  the  charter  has 
^vancy,  and  that  is,  that  should  the  amount  paid  in  ex- 
^d  that  sum,  the  excess,  if  any,  paid  in  over  and  above 
^  maximum  of  the  charter,   would  not   fall  under  the 
9,rter  limit  as  to  therate  of  taxation.       Thus  a  case  may 
supposed  where  the  authorized  capital  stock  of  a  cor- 
t^tion  is  five  hundred  thousand  dollars,  and  where  the 
o<3kholders  have  paid  in  six  hundred  thousand  dollars.  In 
case,  the  one  hundred  thousand  dollars  above  the  char- 
maximum  would,  of  course,  be  volunteer  capital,  so  to 
and  would  stand  outside  of  the   provisions  of  the 
touching  reduced  taxation. 
S,  The  tax  now  sought  to  be  collected  of  the  Rome  Rail- 
Company  was  not  laid  directly  upon  its  stock,  but  up- 
its  property.     The  railroad  tax  act  of  1874  (re-enacted 
®^l>8tantially  each  subsequent  year)  contemplates  that  the 
^•^perty  of  railroads  shall  be  taxed  just  as  the  property  of 
^*^^  people  generally  is  taxed.     To  reach  this  result,  the  act 
*^^ght  to  repeal  and  cancel  all  exemptions  granted  to  rail- 
^'Oads  in  their  charters ;  but  this  object  failed  as  to  charters 
Prtor  to  the  Code,  the  supreme  court  of  the  United  States  hav- 
^^gheld,  in  effect,  that  the  taxing  power  was  in  Georgia,  as  in 
^^her  states,  a  subject  matter  of  bargain  and  sale.  92  U.  S.,  143. 
^J  own  views  upon  this  subject  have  been  expressed  in  55 
^^,  312,  and  as  they  belong  to  that  part  of  truth  which  is  not 
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yet  recognized  as  2ai0.  thej  need  not  be  restated  here.  Effect 
niDBt  ho  f^ven  to  the  principle  announced  by  the  supreme 
conrt  of  the  United  States,  and  the  practical  inquiry  now 
is,  how  ia  the  Boine  liailroad  Company  to  be  taxed  under 
existing  laws,  that  principle  included  ?  In  the  absence  of 
exemption,  or  of  limitation  upon  the  taxing  power  in  Che 
charter,  the  Borne  Kailroad  Company  wonld  have  to  pay 
the  same  tax  npon  its  property  as  any  citizen  of  Georgia 
pays  npOM  property  of  like  value.  The  first  step,  tlien,  is 
to  ascertain  the  aggregate  value  of  the  property  belonging 
to  the  Rome  Kailroad  Company,  jnst  as  if  the  company 
was  a  rtatural  person.  For  taxation,  this  value,  supposing 
it  to  be  no  more  than  the  amount  of  stock  anthorized  by 
the  charter  and  actually  paid  in,  should  be  aesessed  at  tliirty- 
one  and  a  quarter  cents  on  each  one  hundred  dollars  ;  but 
should  it  exceed  the  luithorized  amount  actually  paid  in,  the 
excess  should  be  assessed  at  the  general  rate  prescribed  by 
authority  of  law.  The  view  on  which  this  rule  of  taxation 
rests  is  this :  that  the  property  of  the  corporation  repre- 
sents the  stock  paid  in,  in  the  ratio  of  one  dollar  in  property 
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ascertained  on  the  basis  of  taxation  indicated  in  the  opinion 
of  this  court,  if  that  can  bo  done  withoat  a  new  assessment 
by  the  comptroller-general,  and  if  not,  that  the  affidavit 
be  sastained  without  prejudice  to  a  new  assessment  and  to 
another  Jl.  fa.,  if  necessary,  to  enforce  the  same. 
Reversed  as  above. 


BoLDSMriH,  comptroller-general,  vs.  The  Georgia  Railroad 

Company. 

The  Gsoroia  Railroad  Company  vs.  GoLDSMmi,  comptrol- 
ler-general. 

[These  cases  were  argued  at  the  last  term,  and  decision  reserved.] 

1.  That  the  limit  on  the  taxing  power  of  the  state  over  the  Georgia 
Railroad  and  Banking  Company,  is  not  expressed  or  indicated  in 
the  title  of  the  act  of  incorporation,  does  not  render  that  provision 
of  the  charter  unconstitutional. 

2.  The  limit  on  the  taxing  power  extends  to  all  the  capital  of  said 
company,  except  so  much  thereof  as  was  issued  under  the  amend- 
ment of  1868  authorising  the  Clayton  branch.  54  Qa.,  433.  The 
correct  mode  of  taxing  the  cx>mpany  s  property  under  existing  laws 
is  to  estimate  all  its  property  at  its  true  value,  just  as  if  it  belonged 
to  a  natural  person,  and  upon  so  much  of  this  value  as  equals  the 
amount  of  the  whole  capital  stock  other  than  that  issued  for  the 
Clayton  branch,  assess  at  the  charter  rate,  (that  is,  at  such  percent- 
age as  will  yield  a  revenue  to  the  state  equal  to  one-half  of  one  per 
cent,  on  the  net  annual  proceeds  of  all  the  company's  investments); 
and  upon  the  balance  of  such  value,  if  any,  assess  at  the  general 
rate.  If,  however,  the  charter  rate  thus  arrived  at  should  exceed 
the  general  rate,  then  assess  at  the  latter  upon  the  whole  value,  as 
in  no  case  is  the  general  rate,  that  is,  the  rate  ad  valorem  imposed 
upon  property  generally,  to  be  exceeded. 

^«  Affidavit  of  illegality  is  not  a  remedy  provided  by  law  for  resisting 
hfi.fa.  issued  by  the  comptroller-general  for  the  taxes  of  a  railroad 
company,  except  where  the  assessment  and/,  fa,  are  based  upon  a 
return  of  property  mtide  by  the  company  for  the  given  year.  If  the 
comptroller  general,  for  lack  of  the  proper  annual  return  of  the 
eompany's  property,  has  proceeded  against  the  company  as  a  de- 
IjMllter,  assessing  both  tax  and  penalty,  there  may  be  a  remedy  in 
•qoUy  by  injunction,  but  the  remedy  at  law  provided  by  the  act  of 
187^  as  modified  and  continued  in  force  by  subsequent  acts,  does 
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ConatitQtional  law.  Corporations.  Tax.  Illegality. 
Injunction.  Before  Judge  Gnrcs.  Fulton  Superior  Court. 
April  Term,  1878. 

Goldsmith,  comptroller-g3neral,  iseued  three  executions 
againat  the  6coixi<i  Bailroad  for  tax  claimed  to  be  doe 
for  the  years  1875,  1876  and  1877.  These  executions  dif- 
fered from  each  other  only  in  dates  and  amotiuts.  That 
fortheyear  1875  was  for  819,201.18,  "as  its  tax  for  the  year 
1875,  assessed  against  it  upon  a  return  made  by  the  comp- 
troller-general of  Georgia,  according  to  law,  from  the  best 
information  he  could  procure."  Levies  were  made  and  affi- 
davits of  illegality  filed  substantially  aa  follows : 

1.  BecaHse  the  charter  of  defendant  was  granted  by  a 
public  act  of  the  legislature,  approved  December  21,  1833, 
by  the  15th  section  of  which,  it  was  provided  that  the  stock 
of  said  company,  and  its  branches,  shonld  be  subject  to  a 
tax  not  exceeding  one  half  per  cent,  por  annum  on  the  net 
proceeds  of  the  investment.  The  stock  of  defendant  was 
subscribed  on  the  faith  of  these  provisions  of  the  charter, 
and  they  have  never  been  repealed  or  changed  with  its  con- 
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The  questions  thns  presented  were  submitted  to  the  court 
without  the  intervention  of  a  jury. 

To  the  illegalities  filed  the  plaintiff  presented  the  follow- 
ing demurrer : 

1.  That  the  exemption  claimed  from  taxation  in  the  15th 
section  of  the  act  of  incorporation  in  1833,  being  matter 
different  from  the  title  of  the  act,  is  unconstitutional  and 
'void. 

2.  That  said  act  of  incorporation  gave  no  exemption  to 
any  part  of  said  railroad  or  its  branches,  there  being  no 
negative  words  excluding  taxing  power;  but  if  any  ex- 
emption, it  extended  to  the  road  to  Madison  only  and 
Athens,  and  that  all  the  rest  of  the  stock  of  said  company 
is,  by  the  charter  and  amendments,  subject  to  taxation  at  the 
pleasure  of  the  legislature,  subject  only  to  the  restrictions 
of  the  organic  law. 

3.  That  said  exemption,  if  good,  never  exempted  but 
$1,500,000  of  the  stock  of  said  road,  and  that  all  the  rest  of 
the  stock,  to- wit :  $2,700,000  was  at  the  passage  of  the  act, 
and  still  is,  subject  to  taxation  as  well  as  all  the  bank  stock, 
to-wit :  $500,000,  and  all  other  property  of  said  road  except 
the  said  $1,500,000  of  stock  under  the  said  15th  section  of 
said  act.    (See  act  of  1833.) 

4.  That  the  stock  of  the  Warrenton  branch  of  said  road 
was  never  exempt  from  taxation.  (See  act  22d  December, 
1886.) 

.  5.  If  the  Georgia  Railroad  and  Banking  Company  ever 
had  any  exemption  from  taxation,  that  exemption  did  not 
embrace  the  two  millions  of  extra  stock  authorized  by  the 
act  of  1847  amending  its  charter.  (See  act  to  incorporate 
the  Savannah  and  Albany  Railroad  and  amend  charter  of 
Georgia  Railroad,  passed  25th  December,  1847.  Also  acts  of 
aOth  December,  1849,  and  February  1, 1850,  when  the  stock 
mbove  $1,500,000  was  expressly  taxed.) 

6.  That  by  the  act  of  20th  December,  1849,  and  1st 
SWbraary,  1850,  all  the  increased  stock  of  said  road  above 
^,600,000  was  expressly  subject  to  taxation  by  the  state, 
and  that  without  the  acceptance  of  the  act  of  1849. 
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7.  That  whatever  exemption  from  taxation  the  Geor^na 
Railroad  and  Banking  Cotnpunv  ever  had  under  its  original 
charter  and  ainendmentg  np  to  the  Slat  July,  1852,  was 
Io8t  by  the  act  con»)1i dating  the  Washington  Rnilroad  and 
Plank  Road  Company  and  Georgia  Railroad  and  Banking 
Company. 

8.  That  section  of  tlie  act  incorporating  the  Georgia 
Railroad  and  Banking  Company  and  prescribing  a  limited 
rate  of  taxation  npon  its  capital  stock  doea  not  inclnde  the 
following  property  valued  as  follows,  and  owned  by  eaid 
i-oad  for  the  years  1875,  1870  and  1877,  to-wit :  (Here  fol- 
lows an  ennmeration  of  varions  classes  of  property,  real 
estate,  bonds  of  foreign  and  domestic  railroads,  stock  in 
foreign  and  domestic  roads,  etc.) 

9.  Said  Georgia  Railroad  and  Banking  Company  ie  liable 
to  taxation  to  the  state  from  its  banking  operations  on  the 
following  amounts  of  discounted  paper  due  said  company 
to-wit:  For  1875,  $393.605.94 :  1876,  $137,234.11  ;  1877 
$11 6,103.88. 

10.  The  stock  of  the  Washington  Branoli  Railroad,  aftei 
haviug  been  consolidaltid   witli  the  Georgia  Railroad  anc 
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I  STHy  in  the  shape  of  650  shares  of  the  stock  of  the  Nash- 
ville Chattanooga  and  St.  Louis  Railro.id  T'oiiipany,  of  the 
Tioz^iinal  vahie  of  $25.00  per  share.  This  stock — the  650 
sli«.»-e&— worth  about  $150,000. 

3*  The  act  of  1847  was  accepted,  and,  under  it,  stock  was 
isfi^ued  to  make  the  nominal  stock  correspond  witli  the  cost 
^f    tlie  road  and  the  outfit. 

4--   No  action  was  taken  to  refuse  acceptance  of  the  act  of 
XS4-9.     The  refusal  to  accept  consisted  in  the  non-accept- 
,  in  the  absence  of  any  action  in  stockholders'  meetings 
aecept- 

«S.  Amount  of  solvent  discounted  paper  due  company 
:  April  1, 1875,  $393,605.94;  April  1, 1870,  §137,234.11 ; 
1,  1877,  $116,103.88. 
^.  All  the  road  and  branch  roads  of  the  defendant  were 
Ustructed  under  the  acts  of  December  21,  1833,  (original 
-  ^'^^irter),  of  December  25,  1837,  (extension  from  Madison 
State  Road),  and  act  of  January  21,  1852,  (consolidation 
i  th  the  Washington  Road.) 
Other  evidence  was  introduced  not  deemed  material  here. 
"The  court  overruled  the  demurrer,  and  held  that  the  ex- 
ption  from  taxation  in  the  original  charter  continues  as 
all  property  necessary  for  the  purpose  of  the  incorpora- 
n ;  that  the  stock  held  by  the  defendant  in  foreign  coin, 
^ies  was  not  taxable;  that  the  proof  shows  that  defeu- 
%t  owns  real  estate  and  a  banking  house  which  is  subject 
«n  unpaid  tax  for  the  years  1875, 1876  and  1877,  $291.66 
t*  each  year ;  that  the  illegalities  are  therefore  sustained, 
pt  as  to  such  sum ;  that  the  court  is  unable  to  deter- 
ge, from  the  proof  submitted,  whether  the  defendant 
lis  any  other  property  which  is  liable  to  tax,  and  on 
^ich  the  tax  has  not  been  paid,  and  therefore  this  judgment 
Xiot  to  preclude  the  right  of  the  state  to  proceed  hereafter 
^Or  any  amount  which  may  be  due  on  the  same. 
*Io  this  judgment  both  parties  excepted. 

IL  N.  Ely,  attorney-general ;  R.  Toombs  ;  D.  M.  DcBose, 
for  the  comptroller-general. 
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J.  B.  Gumming  ;  MoCay  &  Trippe  ;  Henrt  Hillteb,  for 
the  railroad. 

Bleckley,  Justice. 

1.  The  title  or  caption  of  the  act  of  incorporation  was 
sufficient,  for  the  reasons  given  in  the  Rome  Bailroad  case, 
decided  at  the  present  term. 

2.  It  seems  to  have  been  the  purpose  of  this  court  to  hold 
in  54  6a,,  423,  that  except  as  to  stock  issued  under  the 
amendment  of  1868  authorizing  the  Clayton  branch,  the 
limit  put  by  the  charter  of  the  Georgia  Railroad  and  Banking 
Company  upon  the  taxing  power,  extends  to  all  the  capital 
stock  of  the  corporation  as  a  railroad  company,  and  is  irre- 
pealable.    These  questions  were  fairly  involved  in  that  case, 
and  the  adjudication  of  them  there  announced  ought  to  be 
accepted  as  final.  It  does  not  follow,  however,  that  the  court  s 
attention  was  called  to  the  distinction  between  a  tax  levied 
directly  upon  the  stock,  and  a  tax  levied  upon  the  propetQ 
of  the  corporation,  as  to  the  excess  in  value  of  the  prop^"'^? 
over  and  above  the  capital  stock  authorized  by  the  cha^"^ 
and  its  amendments,  and  issued  accordingly.     To  a  kind  ^ 
subject  the  court's  attention  was  called,  and  upon  it  a  rul^^K 
was  made,  namely :  that  the  reduced  rate  of  the  cha  *^' 
would  be  restricted  to  the  value  of  the  road  and  its  ne<^^ 
sary  appurtenances,  and  that  any  surplus  capital  kept^^     f^ 
hand,  or  any  investment  not  strictly  within  the  enterp  ^'^ 
contemplated  in  the  charter,  would  be  taxable  at  the  gen^*"^ 
rate.     This  is  taking  a  look  at  the  property,  as  distinguish^® 
from  stock,  and  the  point  of  view  is  quite  proper ;  bu  t>  ^ 
arrive  at  the  right  mode  of  taxing  the  Georgia  I^ilroad  ^* V 
Banking  Company  under  existing  laws  (the  charter  pro  '^"^ 

ions  included),  a  further  comparison  is  to  be  made '^ 

amount  of  the  stock  is  to  be  compared  with  the  value  of    '^      . 
property.     There  is  a  legislative  longing  to  tax  railr^^^, 
property  just  as  other  property  is  taxed,  and  this  is  ol>  ^^^ 
ously  a  right  direction  for  the  legislative  mind  to  *-**^® 


Taxation  ought  to  be  uniform  and  impartial.     The  accic*^*^  ^ 
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-  -  II  — -^ 

that  capital  is  invested  in  this  or  that  species  of  values 
onght  to  make  do  difference,  except  so  far  as  the  staters 
antonomj  is  fettered  by  contract.     Though  the  power  ot 
taxation  is  conceded  to  be  an  attribute  of  sovereignty,  it 
may,  in  respect  to  a  given  property  or  subject  matter,  be 
surrendered  or  limited  by  contract     Strange  as  this  doc- 
trine is  in  itself,  and  strange  as  it  will  probably  seem  to  our 
posterity,  it  is,  for  the  present,  law  in  these  states,  and  the 
courts  of  this  generation  must  administer  it.     The  contract 
with  the  Georgia  Railroad  and  Banking  Company  fixes  the 
amount  of  the  capital  stock  of  the  corporation,  or  provides 
for  fixing  it,  and  then  stipulates  that  the  stock  shall  not  be 
taxed  beyond  a  certain  limit.     By  this,  the  state  meant  that 
so  many  dollars  of  wealth  might  be  and  remain  subject  to 
the  restricted  taxation ;   it  did  not  mean  that  what  that 
\^ealth  might  p^'oduce  by  way  of  appreciation  of  the  prop- 
erty in  which  it  was  invested,  or  by  way  of  accumulated 
profit,  should  also  be  taxed  as  capital,  and  only  as  capital. 
The  language  of  the  fifteenth  section  of  the  original  charter 
is  as  follows:  ^'The  stock  of  the  said  company  and  its 
l)ranches,  shall  be  exempt  from  taxation  for  and  during  the 
'term  of  seven  years  from  and  after  the  completion  of  the 
«aid  railroads,  or  any  of  them  ;  and  after  that,  shall  be  sub- 
ject to  a  tax  not  exceeding  one-half  per  cent,  per  annum  on 
the  net  proceeds  of  their  investments."     We  have  no  doubt 
that  "  one-half  per  cent,"  means  one-half  of  one  per  cent. 
The  existing  laws  do  not  tax  stock  as  such,  but  they  tax 
property  ad  valorem^  and  they  seek  to  tax  railroad  property 
with  no  discrimination  for  or  against  it.     The  stock  of  the 
Georgia  Bailroad  and  Banking  Company,  in  so  far  as  the 
corporation  is  a  railroad  company,  (not  a  bank,)  is  subject 
to  a  restricted  taxation  as   to   all  stock   authorized  and 
mbscribed  prior  to  the  adoption  of  the  Code— January  1st, 
1863,  and  this  limit  in  date  comprehends  all  stock  except 
that  issued  by  virtue  of  the  amendment  to  the  charter  au 
thoriainK  the  Clayton  branch.    Now,  stock  and  property 
Ought  to  offset  each  other,  dollar  for  dollar,  so  far  as  they 
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both  extend,  pari  paaau;  bnt  as  iJie  excess  of  stock 
property  would  not  be  taxed  by  a  tax  levied  exclasi 
upon  property,  eo  a  tax  upon  the  excess  of  property 
stock  is  not  a  tax  upon  the  stock.  The  rule  of  strict 
Btraction  should  be  applied  in  admiaistering  the  provi 
of  the  charter  for  restricted  taxation.  To  the  extent  o1 
stock  at  its  nominal  amonnt,  tlic  provision  ninst  be  respei 
bat  the  excess  of  property  over  that  amount  represent 
preciation  and  accuiim'ation,  not  stock,  and  is  taxabl 
the  general  legal  rate.  In  the  second  head-note,  we  1 
indicated  with  as  mucli  accuracy  as  possible  the  proper  n 
of  taxing  this  corporation  under  existing  laws.  Thoti^ 
has  banking  powers,  the  corporation  is  primarily  and 
eminently  a  railroad  company,  and  its  property  as  a  I 
shonld  be  estimated  for  taxation  with  its  other  assets. 
bankingpowers,  as  now  existing,  seem  to  depend  upon  a' 
passed  in  1870,  and  are  therefore  modified  by  the  gei 
provisions  of  the  Code.  As  a  bank,  therefore,  the  cor[ 
tion  IB  not  beyond  the  nn  restricted  taxing  power  of 
state.     But  considered  merely  as  a  bank,  its  capital  is 


FEBRUARY  TERM,  1879.  493 


QokUmlth,  comptroller-general,  m,  The  QeocgU  RaUiomI  Co. 


property  held  in  excess  of  the  whole  capital  stock.  It  may  be 
worth  while  to  explain,  that  the  reason  why  we  do  not  think 
there  is  a  limit  of  the  restricted  taxation  to  stock  actually 
paid  in,  as  we  ruled  there  was  in  the  case  of  the  Rome  Rail- 
road Company,  is  owing  to  there  being  nothing  said  in  the 
Georgia  Railroad  charter  on  the  subject,  in  the  taxation 
elanse,  and  no  reference  made  to  other  legislation  which 
embodies  that  limitation.  In  fixing  the  amout  of  the  Geor- 
gia Railroad  stock,  the  amount  of  stock  issued  and  outstand- 
ing is  to  govern,  so  that  it  be  not  in  excess  of  the  amount  au- 
thorized by  the  charter  and  the  amendments  thereto.  And 
it  Ib  to  be  remembered,  also,  that  amounts  authorized  since  the 
Code  went  into  effect  are  not  to  be  counted  in  any  estimate  for 
restricted  taxation.  This  results  from  the  settled  rule  that 
restrictions  are  repealable  if  they  do  not  ante-date  the  Code ; 
and  the  railroad  tax  act  of  1874  repeals  whatever  of  exemp- 
tion or  restriction  is  repealable.  We  will  not  undeitake 
now  to  determine  what  particular  assets  of  the  Georgia  Rail- 
road are  taxable,  further  than  we  have  indicated  in  the  sec- 
ond head-note.  Let  the  property  of  the  company  be  treated, 
in  the  first  instance,  just  as  if  it  belonged  to  a  natural  person. 
Then,  if  the  valuation  exceeds  the  capital  stock  to  which 
restricted  taxation  applies,  let  the  excess  be  rated  as  if  it 
belonged  to  a  natural  person.  This  rule  is  simple  and  easy 
and  we  suppose  there  will  be  no  serious  difficulty  in  carry- 
ing it  out.  First  administer  the  charter  so  far  as  the  re- 
stricted rate  goes,  and  then,  as  to  the  balance  of  the  proper- 
ty, administer  the  gencnil  tax  law. 

8.  But  whether  the  corporation  has  been  over-taxed  or 
Dot,  the  court  erred  in  the  disposition  made  of  the  case. 
The  affidavit  of  illegality  ought  to  have  been  dismissed,  for 
Biere  is  no  law  giving  jurisdiction  of  that  remedy,  under 
the  facts  in  the  record.  Affidavit  of  illegality  is  not  a  rem- 
edy provided  by  law  for  resisting  a  fi,  fa.  issued  by  the 
lomptroUer-geueral  for  the  taxes  of  a  railroad  company, 
QEoept  where  the  assessment  and  fi-  fa,  are  based  upon  a 
^tnniof  property  made  by  the  company  for  the  given  year. 
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The  etatnte  requires  a  return  to  be  made  for  each  vear ;  ind 
certainly  the  legislature  has  power  to  exact  such  a  return. 
Why  sbouid  not  railroad  companies  make,  each  year,  the 
returns  which  tlie  law  requires  tliem  to  make^  What  has  ex- 
emption from  taxation  or  restrictions  upon  tlio  taxinj;  power 
to  do  with  the  duty  of  making  retHrne  i  Let  the  returns  pre- 
scribed by  statute  be  made,  and  the  state  can  and  will  still 
abide  by  its  obligations  in  respect  to  the  imposition  of  taxes. 
No  company  can  be  allowed  to  absolve  itself  from  the  duty  of 
making;  returns.  In  the  present  instance,  the  comptroller- 
general  was  left  to  grope  in  the  dark  as  to  the  company's 
assets.  The  scheme  of  tlie  statute  is  not  to  leave  both  law 
and  fact  open,  but  to  settle  the  facts  by  a  return,  and 
tlien  let  the  company  raise  the  qnestion  of  law  by  affidavit 
of  illegality.  There  is  no  presumption  of  law,  certainly 
none  in  direct  opposition  to  the  statutory  requisites  for  a 
return,  that  the  property  remains  the  same,  or  of  the  same 
value,  from  year  to  year,  and  for  every  year  after  the  first 
retura  is  made.  If  a  company  wants  to  avail  itself  of  a 
htiitutory  remedy, 
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Goldsmith,   comptroller-general,   vs.   The    Southwestern 

Railroad  Company. 

The   Southwestern   Railroad   Company   vs.   Goldsmith, 

com  ptroller-general . 

[These  oaeet  were  argued  at  the  last  term,  and  decision  reserved.] 

No  proper  return— such  as  is  required  by  the  act  of  1874  as  a  condi- 
tion precedent  to  the  remedy  by  affidavit  of  illftgality  in  Fulton  su- 
perior court— having  been  made  by  the  Southwestern  Railroad  Com- 
pany— returning  and  itemizing  the  property  of  said  corporation — 
the  remedy  by  such  affidavit  is  not  given  to  said  company,  and  the 
superior  court  of  Fulton  county  had  no  jurisdiction  of  the  case, 
and  the  affidavits  should  luive  been  dismissed.  The  complications 
of  this  case  render  a  bill  in  equity  the  more  appropriate  remedy  in- 
dependent of  the  question  of  jurisdiction. 

Warner,  C.  J.,  dissented. 

Tax.     Railroads.     Jurisdiction.     Laws.     Before    Judge 
Grice.     Fulton  Superior  Court.     April  Term,  1S78. 

The  comptroller-general  issued  two  tax  ^.  /iw.  against  the 
Southwestern  Railroad  for  taxes  for  1876  and  1877,  and  pen- 
alties for  non-payment,  assessing  them  "from  the  best  in- 
formation he  could  procure."  The  defendant  filed  an  affi- 
davit of  illegaliiy  to  each  fi.  fa.^  claiming  exemption 
Under  its  charter  fi-om  any  tax  greater  than  one-half  of 
3ne  per  cent,  on  its  net  annual  income,  and  alleging  that 
xeither  the  tax  nor  penalty  was  due  ;  that  it  had  made  re- 
rUms  as  required  by  the  act  of  1874,  and  paid  the  legal  tax 
ibove  stated  ;  and  that  the  property  tax  now  sought  to  be 
enforced  was  illegal  and  illegally  assessed.  The  two  cases 
Jvere  tried  together.  The  state  demurred  to  the  affidavits 
>n  the  following,  among  other  grounds : 

(1.)  Because  if  said  limited  rate  of  taxation  ever  was  a 
ralid  contract  between  the  state  and  said  company,  it  ap- 
plied to  a  railroad  to  be  built  from  the  city  of  Macon  to 
iome  point  intermediate  between  Albany  and  Fort  Gaines, 
or  to  aome  point  on  the  Flint  or  Chattahoochee  rivers  below 
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Albany  and  Fort  Gaines ;  that  the  termini  of  said  road  was 
Distinctly  fixed  in  the  charter,  but  in  point  of  fact  said  road, 
meaning  the  main  line  thereof,  was  not  built  to  either  ol 
said  points,  but  to  the  city  of  Enfaula,  without  authority* 
and  hence  said  company  cannot  legally  claim  the  benefit  d 
said  limited  rate  of  taxation,  and  that  the  roads  taxed  by  tl3® 
fi.fa.  are  not  the  roads  subject  only  to  limited  taxation. 

(2.)  Because  by  the  act  of  1850,  amending  the  act  inc^::^^" 
poratingsaid  Southwestern  Railroad,  authority  was  given  "•-^y 
the  legislature  to  build  a  branch  of  said  road  from  sot — "^^^ 
point  on  said  road  to  some  point  on  the  Chattahoochee  ri^ 
below  the  town  of  Florence,  that  said  branch  road  was  bi 
under  said  amendment.     Said  amendment  did  not  coni 
said  limited  mte  of  taxation  upon  said  branch,  and   hei 
the  same  is  liable  to  taxation  as  other  property  in  this  sta' 

(3.)  Because  the  said  Southwestern  Railroad  Company,  ^ 

the day  of ,  18 — ,  leased  all  of    its  roads  a; 

appurtenances,  and  all  of  its  property,  perpetually  to  t 
Central  Railroad  and  Banking  Company,  of  said  state 
Georgia,  and  according  to  law  said  privilege  of  limited  tc 
ation,  granted  by  the  original  charter  of  said  Southwest^^BBro 
Railroad  Company,  did  not  pass  to  the  Central  Railrcn^ad 
Company  and  ceased,  and  determined  by  operation  of  or   =^id 
act  of  alienation  and  the  stipulations  of  said  lease  that  "^Slie 
Central  Railroad  should  pay  all  taxes  due,  and  to  be  d      v^y 
the  public  by  said  Southwestern  Railroad  Company. 

(4.)  Because  by  the  consolidation  of  the  South west^^rn 
Railroad  and  the  Muscogee  Railroad  in  1868,  the  privileges  ^^ 
limited  taxation  secured  to  the  Muscogee  Railroad  by        i'^ 
charter,  did  not  pass  to  the  Southwestern  Railroad  Compa^^^^  J' 
except  by  the  contract  of  consolidation  in  1868,  which  ^^^^ 
repealable,  and  was  repealed,  by  the  act  of  1874,  and    *•  *^® 
acts  amendatory  thereof,  saii  contract  of  consolidation  b^  5-  ^*8 
a  salt*  of  the  Muscogee  Railroad  to  the  Southwestern  iCailrc^  ^^> 
by  which  the  exemption  could  not  pass,  except  by  vicfc  ^® 
of  the  repealable  act  of  the  acts  of  1855. 
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C^-)  Because  by  the  act  incorporating  said  Southwestern 
ilroad,  no  limited  rate  of  taxation  was  prescribed  for  the 
t>'"!aiTiche8  authorized  to  be  built,  and  hence  the  branch  road 
Cuthbert  to  Fort  Gaines  is  liable  to  taxation  separate 
apart  from  the  main  line  of  said  road,  and  said  com- 
j^  has  never  paid  the  property  tax  required  by  law  on  said 
nch. 
.)  Because  the  Southwestern  Riiilroad  has  not  paid  the 
required  by  law  upon  its  increased  capital  stock,  au- 
tt^orized  by  the  acts  of  the  legislature  of  December  10, 1860, 
a-nci    December  18,  1860,  amounting  to  $445,000.00. 

Cy.)  Because  the  Southwestern  Railroad  has  no  exemp- 
upon  that  portion  of  said  road   from  P^ort  Valley  to 
er,   (called,  in  the  act  amendiui;  the  cliarter.  Wolfs 
n.) 

^y  agreement,  the  cases  were  submitted  to  the  court 

t:1ioat  a  jury.     Various  resolutions,  reports,  etc.,  relating 

the  extensions  of  the  road,  their  cost,  etc.,  were  intro- 

in  evidence,  but  are  not  material  here. 
Tlie  returns  made  by  the  comptroller-general,  from  which 
issued  said^.yiw.,  are  as  follows : 

**  Annual  tax  returns  of  the  Southwestern  Railroad  Compa- 

y'f  of  all  property  owned  by  said  company  on  the  Ist  day 

}{ay,  1876,  made  to  the  comptroller-general  by  the  presi- 

t,  by  virtue  of  an  act  approved  February  28, 1874,  with- 

t.  deducting  the  indebtedness  of  said  company :    No.  acres 

£    land,  6,000  ;  value  of  land,  $9,990.50.     No.  of  bridges, 

"^    ;   value   of   bridges,  $260,000.00.     No.  of  depots  and 

cr  buildings,  75  ;  value  of  depots  and  other  buildings, 

^® 7,000.00.     No.  of  engines,  31 ;  value  of  engines,  $250,- 

S^^O,oo.     No.   of    cars,   417;    value  of  cars,   $275,000.00. 

^lue  of  bonds  owned,  $6,900.00.     No.  of   shares   bank, 

ix)ad  or  other  stock  owned  in  other  ompanies,  6,413  ;  value 

bank,  railroad  or  other  stock  owned  in  other  companies, 

1,856.46.     Value  of    property   owned   in   steamships, 

^*^ip8  and  other  craft— all  other  capital,  $24,719.63.     No.  of 

^"^les  of  track,  306 ;  value  of  track,  including  iron,  ties,  etc., 

^173,942.44.     Notes,  $11,250.41. 
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Total  value  of  all  property  enumerated $5,640,659 

Tax  at of  one  per  cent $28,203  29 

Credited  by  net  income  tax  at  one-half  of  one 

per  cent,  paid 1,561  W 


$26,642  10 
"  This  return  is  made  by  the  comptroller-gene  ral  accorditig 
to  law,  from  the  best  information  he  could  procui*e. 

(Signed)  W.  L.  Goldsmith, 

December,  1877.  Co^nptroUe^'-generaL^ '^ 

The  return  of  May  31,  1877,  was  merely   a  dnplicat^^^^ 
the  preceding. 

The  defendants  proved  by  W.  L.  Goldsmith,  comptro^k^®'' 
general,  that  the  taxes  of  these  roads  were  duly  given  io—   '^' 
the  yeare  1874,  1875  and  1876,  both  on  the  gross  and  ne«»i"" 
come,  and  on  the  value  of  their  property,  as  required  by        "le 
tax  act  of  those  years,  and  that  they  paid  the  taxes  of  one-BB^wf 
(i)  of  one  per  cent,  per  annum,  he,  as  comptroller-gen^^™> 
sending  them  printed  forms  on  which  to  make  their  ^^sA\i 
annual  returns ;   that    for  the  year  1877,   and   after         the 
decision  of  the  supreme  court  of  the  United  States       was 
made,  he  only  sent  those  roads  printed  forms  applicabL  -^  to 
taxes  on   their  income,  and  they  made,  for  that  year,  ^^  ^- 
turn  on  sucli  blank  forms  of  the  amount  of  gross  rec^  ip^ 
and  net  income,  which  was  received  without  objectiotJt  or 
protest,  and  the  taxes  returned  were  duly  paid.     That  sfc-^tcr 
these  were  so  made  and  accepted,  and  the  taxes  paid,  h^5,  sw 
coniptroller-general,  without  notice  to  those  railroad  com- 
panies, or  either,  and  without  calling  on  them  for  any    f  "*-*^" 
ther  or  other  return,  issued  these  executions,  based  so'^J 
on  the  returns  made  by  these  roads  of  the  value  of  t\^^^^ 
property  in  1874,  under  the  act  of  that  year.     Neitho^   ^^ 
said  roads  have  paid  any  taxes  on   their  property  for     '^^ 
years  for  which  these  ^.yi/^.  were  issued,  excepting  thatti-    on 
their  net  income. 

In  1876  the  president  of  the  Central  Railroad  raado     '^^^ 
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/oIlowiDg  return,  in  wliich  was  included  the  returns  both 
r  tlie  Central  and  Southwestern  Railroads  : 
.Annual  tax  returns  of  the  Central  and  Southwestern 
ilroads  from  the  1st  day  of  Septeinlier,  1875,  to  the  31et 
of  August,  1876,  at  one-half  per  cent,  on  net  earnings  ; 
le  to  the  comptroller-general,  by  the  president :  Name 
o.^  the  company,  Central  and  Southwestern  Riiilroads ; 
8^^^J^t«  where  cliartered,  Georgia;  gross  receipts,  $2<H1,- 
-  28  ;  net  earnings,  §312,238.10  ;  tax  of  one-half  percent., 
61.19.     (Sworn  to  by  president.) 

lie  return  for  1877  was  similar  in  form,  differing  only 
mounts. 
le  presiding  judge  rendered  the  following  decision  : 
**  This  case  having  been  referred  to  me,  by  consent,  for 
rmination  upon  the  law  and  facts,  it  is,  after  argument, 
^^^^i^sidered  and  adjudged  that  the  partial  immunity  from 
:ion  granted  in  the  charter  to  the  Southwestern  Kail- 
Company,  as  well  as  that  to  tlie   Muscogee  Railroad 
Company,  in  its  charter,  continues  unaffected  by  merger  or 
I  further  hold  that  the  extent  of  this  immunity  has 
been  decided  l)y  the  supreme  court,  but  is  still  an  open 
estion.  • 

**In  my  judgment,  the  Southwestern  Railroad  Company, 
^thits  appurtenances,  is  exempt  from  taxation,  except  as 
I^^cified  in  the  charter,  upon  the  road  and  its  branches  built 
*^iier  the  original  charter,  to- wit :  the  road  from  Macon  to 
*>iericu8,  from  Smithville  to  Cuthbert,  and  from  Cuthbert 
Tort  Gaines.     The  branches  built  under  amendments  to 
**^  charter  containing  no  express  exemption,  are  subject  to 
tax  of  1874,  and  such  of  them  as  have  not  paid  the  tax 
liable  for  it  under  these  executions.     Tlie  company  is 
liable  for  that  part  of  the  Western  Road  of  Alabama 
^*>ich  is  located  in  this  state. 

**  Being  unable  to  determine,  from  the  proof,  what  tiixes 

'^^^  Btill  due  on  other  property  of  the  company,  I  make  no 

*^rther  attempt  at  specification,  and  decide  nothing  as  to 

^**  liability  for  taxes  on  other  property,  whether  mentioned 
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iu  the  demurrer  or  uot.  Tlie  tax  on  the  road  from  Aineri- 
cns  to  Albany  has  been  paid,  and  the  iilegalitj  ia  BOBtained 
as  to  that  part  of  it. 

"  I  therefore  overrule  the  demurrer  as  a  whole,  and  eat- 
tain  the  affidavit  of  illegality  as  to  all  of  said  tax  except  tlwt 
above  specified,  upon  the  sole  ground  tliat  I  cannot  ascer- 
tain from  the  evidence  what  taxes  are  still  due  and  what 
are  not.  It  ia  further  ordered  that  this  is  not  to  be  lield  •• 
an  adjudication  of  the  right  of  the  state  to  proceed  liere- 
after  for  taxes  on  such  other  property  for  the  years  1876 
and  1877. 

"  Let  the  execution  proceed  for  $2,000.00  for  each  of  the 
years  187S  and  1877,  being  the  unpaid  tax  for  each  of  said 
years  oo  the  brandies  of  the  road  indicated  above,  and  on 
that  part  of  the  Western  Road  of  Alabama  which  is  sitnated 
in  Georgia;  and  let  the  illegality  be  sustaiued  for  the  re- 
maining part  of  said  executions." 

Both  parties  excepted. 

K.  N.  Ely,  attorney-general ;  R.  Toombs;  D.  M.  DoBosk, 
for  the  comptroller-general. 

A.  R.  Lawton  ;  Lyon  &  Obbsiiau,  for  the  railroad. 

Jackson,  Jnatice. 

The  record  in  this  case  as  in  thatof  the  TheStaU  v9.  27te 
Avgutta  and  Savannah  Railroad  Company,  and  The  State 
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80  complicated  that  more  adequate  relief  can  be  afforded  in 
equity,  and  that  wonld  seem  to  be  the  better  fornm  inde- 
pendently of  the  question  of  jurisdiction. 
Judgment  reversed. 

Blicklet,  Justice,  concurred. 

Wabner,  Chief  Justice,  dissenting. 

This  case  came  before  the  court  below  on  affidavits  of 
illegality  to  two  tax  ji,  fas,^  which  had  been  issued  by  the 
comptroller-general  of  the  state  against  the  Southwestern 
Hailroad  Company — one  for  the  sum  of  $26,642.00  as  its 
tax  for  the  year  1876,  and  for  the  further  sum  of  $79,926.00 
HB  penalty,  which  fi,  fa.  was  issued  and  dated  3d  day  of  Sep- 
tember, 1876  ;  the  oi\\^Tfi.fa.  was  issued  and  dated  on  the 
8ame  day,  for  the  sum  of  $28,203.00  for  its  tax  for  the  year 
1877,  and  for  the  further  sum  of  $84,609.00  as  penalty,  both 
of  which  were  levied  on  the  property  of  the  defendant.     By 
consent,  the  two  cases  were  tried  together,  and  submitted 
to  the  court  for  trial  without  the  intervention  of  a  jury.     It 
was  also  agreed  that  the  evidence  contained  in  the  record 
should  be  read  and  considered  by  the  court  in  connection 
with  the  defendant's  affidavits  of  illegality,  to  which  the 
counsel  for  the  state  demurred,  which  demurrer  the  court 
overruled  as  a  whole,  as  stated  in  the  record ;  whereupon 
the  counsel  for  the  state  excepted.     The  court  also  decided 
that  the  defendant  was  liable  to  pay  the  tax  assessed  on  its 
branch  roads  from  Cuthbert  to  Eufaula,  and  from  Albany 
to  Arlington,  and  for  that  part  of  its  Western  Bailroad  of 
Alabama,  located  in  this  state,  the  sum  of  $2,000.00  for  each 
of  the  years  1876  and    1877.     Whereupon  the  defendant 
excepted.     It  appears  from  the  evidence  in  the  record,  that 
the  defendant  returned  its  propeity  for  taxation  as  required 
by  the  act  of  1874,  for  the  years  1874,  1875  and  1876,  and 
that  the  assessment  of  the  taxes  on  which  the  tax  fi.fds. 
were  based,  was  made  by  the  comptroller-general  for  the 
jreVB  1876  and  1877,  in  the  month  of  December,  1877. 
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The  defendant  proved  by  W.  L.  GoldBniith,  emuptroller- 
general,  that' the  taxes  were  dnly  given  in  for  the  years 
1874,  1875  and  1876,  both  at  the  ^rosB  and  net,  and  on  the 
value  of  its  property,  as  required  by  the  tax  act  of  those 
years,  and  that  it  paid  thetnxeeof  one-half  (^)  of  one  per  cent, 
perannnin,  he,  as  comptroller-general,  sending  them  printed 
f  orn.s  on  which  to  make  their  euid  annual  returns ;  that,  for 
for  the  year  1877,  and  after  the  decision  of  the  supreme 
conrt  of  the  United  States  was  made,  he  only  sent  those 
roads  printed  forms  applicable  to  taxes  on  their  income,  and 
they  made,  for  that  yeur.  a  return  on  such  blank  forms,  of 
the  amount  of  gross  receipts  and  net  income,  which  was 
received  without  objection  or  protest,  and  the  taxes  returned 
were  duly  paid ;  that  after  these  were  so  made  and  acecpted, 
and  the  taxes  paid,  ho,  as  comptroller-gciitirat,  without  no- 
tice to  those  railroad  companies,  or  either,  and  without  call- 
ing on  them  for  any  further  or  otlier  return,  issued  these 
executions,  baRcd  solely  on  the  returns  made  by  these  roads 
of  the  value  of  their  property  in  1874,  under  the  act  ot 
that  year.     Neither  of  said  roads  have  paid  any  taxes  on. 
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merxtj  and  demanded  the  judgment  of  the  court  upon  that 

issTie  thus   made  by  the   demurrer,  and   the   question  is, 

w^li<*ther  under  the  law,  tlie  assessment  of  the  tax  for  either 

of   tlie  years  1876  or  1877,  was  a  le»i:al  and  valid  assessment  i 

Itir    x&  insisted  that  the  assessment  for  the  year  lS7t)  is  legal 

aziKl     valid,  though  made  in  December,  1S77,  because  it  was 

b^^^d  on  the  defendant's  return  made  in  187H,  before  the 

p£ir^8fige  of  the  act  of  the  22d  of  February,  1877,  and  there- 

^    that  act  has  nothing  to  do  with  the  assessment  based 

^lie  defendant's  return  for  the  year  1876.     Tliat  act  de- 

cl^iT^sthat  from  and  after  its  passage,  "whenever  corpora- 

»ii8,  companies,  persons,  agencies,  or  institutions,  are 

ired   by  law  to  make  return  of  property,  or  gross  re- 

$,  or  business,  or  income,  gross,  annual,  net,  or   any 

ot-li^i- kind,  or  any  other  return   to  the  comptroller-general 

i<>i^      taxation,  such   return  shall  contain  an  itemized  state- 

va^nt   of  property,  each   class  or   species  to  be  separately 

ti^Mned  and  valued,  or  an  itemized  account  of  gross  receipts, 

^*'  \>Tisinc8S,  or  income,  as  above  defined,  or  othc  matters 

Tf^cj^uired  to  be  returned,  and  in  case  of  net  income  only,  an 

^^^tnized  account  of  gross  receipts  and  expenditures  to  show^ 

^^O'^  the  income  returned  is  ascertained  ;  and  such  returns 

*'^^11  be  carefully  scrutinized  by  the  comptroller-general, 

^*^<3if  in  his  judgment  the  property  embraced   therein  is 

^^Hmed  below  its  value,  he  shall  assess  the  value  within 

*^ty  days  thereafter,  from  any  information  he  can  obtain, 

if  he  shall  find  a  return  of  gross  receipts,  or  business,  or 

^ome,  as  above  defined,  or  other  matters  required   to  be 

timed  as  aforesaid,  below  the  true  amount,  or  false  in  any 

•**ticular,  or  in  any  wise  contrary  to  law,  he  shall  correct  the 

«     ^^le  and  assess  the  true  amount  from  the  best  information  at 

-  »^^  command  within  sixty  days."    If  the  statute  had  stopped 

J  r^^  w,  it  might  be  said  with  some  degree  of  plausibility  that 

Contemplated  only  such  assessments  as  should  be  made  on 

'Tims  made  after  its  passage,  but  the  statute  does  not  stop 

;  it  farther  declares :  "And  in  all  cases  of  assess?nenty 

correction  of  returns  as  herein  provided,  the  officer  or 
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peraon  makintr  encli  retarns  shall  receive  notice,  and  shall 
have  the  privilege  within  twenty  dnya  after  anch  notice,  to 
refer  the  question  of  true  value,  or  ainounl,  as  the  case  may 
be,  to  arbitrators,  one  chosen  by  himaetf  and  one  chosen  by 
the  comptroller-general,  with  power  to  choose  an  umpire  id 
case  of  diaaj^reement,  and  their  award  shall  be  final."  It 
was  the  assessment  of  the  taxes  made  by  the  comptroller- 
general  in  December,  1677,  after  the  passage  of  the  act  of 
32d  February,  1877,  that  was  t)ic  foundation  of  the  tazjf. 
/at.  issued  against  the  defendant ;  that  was  the  judgment,  so 
to  apeak,  upon  whiidi  the  Ji./aa.  were  baaed;  the  return  of 
the  defendant  of  its  taxable  property  for  the  year  1876 
might  have  remained  in  the  comptroller-general's  office  for 
an  indefinite  period  of  time  without  any  pecuniary  detri- 
ment to  it,  but  for  the  aBsessiiient  made  on  that  return  by 
him  in  December,  1877. 

Bat  it  may  be  Faid,  that  although  the  assessment  of  tfa^ 
tax  was  not  made  until  December,  1877,  it  was  made  unde- " 
the  old  law,  and  the  act  of  the  29d  of  February  1877,  dl  — 
not  apply  to  it.     The  reply  is,  that  up  to   December,  187"^ 
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^^rnptroller-general  had  made  no  correction  or  assessment, 
A8  in  the  ease  now  befoi*e  ns,  and  therefore  declared  tiiat  in 
*'  '"ll  cased  of  assessment,  or  of  correction  of  rctnrns  as 
'«in  provided,    the  oflScer   or  person  making   sucli  re- 
shall  receiv^e  notice,  etc."     The  evil  which  existed 
ler  the  old  law  was  that  when  incorpoi-ated   conipanies 
^<3e  their  retnrns  to  the  comptroller-general  he  had   no 
"^Iiority  to  correct  the  same,  and  assess  the  true  value  of 
^Ia^    property,  etc.,  as  is  now  provided  by  the  act  of  1877, 
^*3c3   that  act  was  intended  to  remedy  that  evil  and  also  to 
ilthat  odious  feature  in  the  old  law  which  allowed  an 
(Cement  to  be  made  by  the  comptroller-geuenil  for  the 
^^^dltional  tax  claimed,  and  execution  to  issue  therefor  with- 
^'^xt   any  notice  whatever  to  the  company.     The  evidence  in 
^^"^^   record  in  this  case  discloses  the  fact  that  the  defendant 
^^t:iirned  its  property  for  taxation  for  the  year  1876,  and 
l^^-id  thereon  one-half  of  one  per  cent,  on  the  annual  income 
^*^ereof ;  that  for  the  year  1877,  after  the  decision  of  the 
^^preme  court  of  the  United  States  in  its  favor,  it  returned 
^*^«  amount  of  its  gross  receipts  and  net  income,  and  paid 
^*^«reon  one-half  of  one  per  cent.,  which  returns  and  pay- 
**^^nt8  were  both  received  by  the  comptroller-general   with- 
^t  objection  or  protest,  or  any  alleged  default  on  its  part ; 
*^d  that  after  these  returns  were  so  made  and  a^cepttd  by 
"^^^n,  and  the  taxes  aforesaid  paid,  the  comptroller-general, 
^^^thout  notice  to  the  defendant,  and  without  calling  upon 
^    ior  any  further  or  other  return  or  payment,  on  the  3d 
•J"  of  December,  1877,  proceeded  to  assess  against  it  the 
^pective  amounts  for  which  the  tax  executions  were  issued 
aet  forth  in  the  record,  and  this  assessment  of  tax,  includ- 
^^<<  the  penalty  of  8164,535,00,  so  made  in  December,  1877, 
^R^inBt  the  defendant,  when  its  returns  for  the  years  ]  876 
^''^d  1877  had  been  received,  and  the  taxes  paid  as  aforesaid, 
without  protest  or  objection,  or  notice  of  any  default,  is 
^VUmed  to  be  a  legal  and  valid  assessment  under  the  old  law 
10  &r  as  the  assessment  of  the  tax  for  the  year  1876  is  con- 
Qvned,  notwithstanding  the  old  law  was  repealed  by  the  act 
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of  18T7  as  to  aaeeBmenta  of  tax  made  after  its  passage  in 
this  class  of  cases,  if  any  sucli  old  law  ever  existed  appli- 
cable to  tlie  state  of  facta  disclosed  in  this  record.  The 
difficnity  in  tlie  way  of  proceeding  under  the  old  law  is, 
that  the  defendant's  rctiinis  and  payments  of  taxes  had 
been  received  and  accepted  by  the  proper  officer  of  the 
state  withoDt  objection  or  notice  of  any  default,  and  before 
tliat  officer  could  issue  an  execution  against  the  defendant 
for  the  additional  taxes  claimed  and  penalty,  an  assessment 
therefor  had  to  be  tnude,  and  as  that  assessment  was  not 
made  on  the  defendant's  returns  for  ISTti,  nor  for  1877, 
until  after  the  passage  of  the  act  of  1877,  therefore  the 
asseeament  necessarily  had  to  be  made  according  to  the 
provisions  of  that  act,  if  indeed  the  old  law  had  provi- 
ded for  such  an  assessment  on  the  statement  of  facta  con- 
tained in  the  record. 

A  pertinent  inquiry  presents  itself  here,  what  old  law  is 
it,  and  where  is  it  to  be  found,  that  authorized  the  comp 
troller-general  of  the  state,  after  lie  had  received  the  defen- 
dant's returns  for  the  years  1870  and  1877,  without  ohjec- 
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and  assess  the  additional  tax  and  penalty  claimed,  antil  De- 
cember, 1877,  after  the  passage  of  the  act  of  that  year.  Was 
the  assessment  of  the  tax  and  penalty  by  the  comptroller- 
general  in  this  case,  in  December,  1877,  and  issuing  the  ex- 
ecations  therefor,  after  it  had  made  its  returns  without  ob- 
jection or  protest,  and  paid  one-half  of  one  per  cent,  on  its 
innnal  income  to  the  state,  and,  without  any  notice,  taxing 
;he  defendant  on  its  property  as  the  other  property  of  the 
people  of  the  state  was  taxed,  according  to  the  provisions 
of  the  act  of  1874?  It  should  be  remembered  that  the 
comptroller-general  never  assessed  any  tax  on  the  defend- 
itnt's  returns,  as  required  by  the  act  of  1874,  until  Decem- 
tier,  1877. 

The  tax  of  one-half  of  one  per  cent,  on  the  annual  income 
of  the  defendant's  property  for  the  years  1876  and  1877, 
virhich  was  received  by  the  comptroller-general  for  those 
two  years,  could  not  have  been  received  by  him  as  a  condi- 
tion precedent  to  the  rights  of  the  defendant  to  contest  the 
|>ayment  of  the  assessment  of  the  tax  made  by  him  in  De- 
cember, 1877,  as  contemplated  by  the  tax  act  of  1875,  for 
the  simple  reason  that  the  defendant  had  nothing  to  contest 
in  relation  to  its  returns,  or  the  payment  of  its  taxes  for 
%hose  two  years  up  to  that  time,  the  same  having  been  re- 
ceived by  the  comptroller-general  without  objection  or  pro- 
test.    There  was  no  ground  for  any  contest,  nothing  to  con- 
test about,  no  alleged  default  until  the  assessment  of  the 
additional  tax  claimed  in  December,  1877,  was  made,  and 
the  penalty  of  $164,535.00  for  its  then  alleged  default  was 
demanded,  for  which  the  executions  issued.  It  is  extremely 
difficnlt  to  perceive  why  that  assessment  of  the  additional 
tax  claimed  should  not  be  considered  as  having  been  made 
under  the  act  of  22d  February,  1877,  and  be  controlled  by 
ity  inasmuch  as  no  tax  had  been  assessed  on  the  returns  of 
He  defendant  by  the  comptroller-general  as  required  by  the 
-i0l0f  1874,  until  after  the  passage  of  the  act  of  1877. 

'^Bie  876th  section  of  the  Code  provides  that  when  corpora- 
ahall  fail  to  return  the  taxable  property,  or  pay  an- 
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nnallj  the  tazee  for  which  they  are  liable,  the  comptroller- 
geaenl  shall  issae  ad  execution  against  them  fortheamoaot 
of  taxes  doe  according  to  lavj  The  comptroller-general,  it 
will  be  Been,  ia  only  aathorized  by  thia  section  to  issne  exe- 
cotionB  against  d^aulUng  corporationa  for  the  amoont  of 
taxes  for  which  they  are  liable  aeeording  to  law.  The  act 
of  1874  taxoB  the  property  of  railroad  companiea  as  other 
property  of  the  people  of  the  state  is  taxed,  aad  upon  fail- 
ore  to  retnrn  their  property,  and  pay  the  tax  assessed  there- 
on by  the  oomptroller-geDeral,a8  other  property  of  the  peo- 
ple of  the  state  is  taxed,  the  comptroller-general  is  aathor- 
ized to  enforce  the  collection  of  the  same  in  the  naaaaer 
provided  by  law  for  the  enforcement  of  taxes  against  other 
incorporated  companiee.  See  the  876th  section  of  the  Code 
above  cited.  Thus  it  will  be  seen  that  the  comptroller 
general  was  only  authorized  to  assess  sneh  a  tax  against  the 
defendant  on  its  retnms  for  1876  and  1877,  as  it  was  liable 
for  aeeording  to  lam — that  is  to  say,  sach  a  tax  on  its  prop- 
erty as  other  property  of  the  people  of  the  state  is  taxed. 
The  qaeetion  recurs,  are  the  people  of  this  state  taxed  one- 
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gpeneral  in  the  raanner  ae  required  by  him  for  those  years 

and  each  returns,  so  made,  having  been  received  withoat 

protest,  or  objection,  and  the  tax  of  one-half  of  one  per 

on  its  net  annual  income  having  been  paid  by  it  for 

of  those  years* to  the  comptroller-general,  and  the  same 

.T^ing  been  accepted  by  him  as  its  tax  dae  to  the  state  for 

two  years,  without  any  protest,  or  objection,  or  alleged 

default,  and  as  there  was  no  notice  given  to  the  defendant 

o  f    any  default  on  its  part,  either  in  making  its  retnrns  or  in 

tlzLe  payment  of  its  taxes  for  those  two  years  up  to  the  time 

tl^o  assessment  was  made  in  December,  1877,  that  assesa- 

lE^^ent  of  the  addi'ional  tax  in  both  cases,  including  the  pen- 

^l't;y  of  $164,435.00,  for  its  then  first  alleged  default,  without 

^^y  notice  to  the  defendant  as  required  by  the  act  of  22d  of 

^^brnary,  1877,  (the  assessment  in  both  cases  having  been 

^E^ade  after  the  passage  of  that  act)  was  illegal,  and  the  two 

^^ecutions  based  thereon  were  illegal,  for  the  reasons  here- 

^^\)€fore  stated,  and  there  was  no  error  in  overruling  the 

^^mnrrer  as  a  whole  on  the  statement  of  facts  contained  in 

^^^  record.    I  am  therefore  of  the  opinion  that  the  judg- 

^^Dt  of  the  court  below  overruling  the  demurrer  should  be 

^^rmed,  and  that  so  much  of  the  judgment  of  the  court  as 

5^^iaded  that  the  defendant  was  liable  to  pay  the  tax,  so 

"^^^gally  assessed,  of  $2,000.00  for  each  year  on  its  branch 

^  ^^ds  from  Cuthbert  to  Eufaula,  and  from  Albany  to  Ar- 

^^gtoUj  and  for  that  part  of  the  Western  Railroad  of  Ala- 

^^aia  located  in  this  state,  should  be  reversed. 


^^XJ)6if]TH,  comptroller-general,  t;«.  The  CsirrBAL  Bailboad 

Company. 

[This  case  was  argaed  at  the  last  term,  and  the  decision  reserved.] 

^  As  to  objeciion  in  respect  to  the  title  of  the  act,  it  is  ruled  in  The 

BiaU  M.  The  Borne  Bailroad  Oampany,  decided  at  this  term. 

^  The  correct  mode  of  taxing  all  the  property  of  this  company  under 

codstiiig  laws  is,  first  to  estimate  its  railroad  and  appurtenances,  in- 

dading  the  branches,  other  than  that  portion  which  was  formerly 
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the  Macon  and  Western  Railroad,  at  their  true  value,  and  to  assess 
upon  the  same  such  per  centage  as  will  yield  a  revenue  to  the  state 
equal  to  one-half  of  one  per  cent,  upon  its  net  annual  income.  If, 
however,  this  should  exceed  the  general  rate  of  taxation,  then  assess 
at  the  general  rate,  as  in  no  case  is  the  rate  ad  valorem  Imposed  geo. 
erally  to  be  exceeded.  Secondly,  estimate  all  the  other  property  of 
the  company,  including  the  Macon  and  Western  Railroad,  at  its 
true  value,  just  as  if  it  belonged  to  a  natural  person,  and  upon  this 
value  assess  at  the  general  rate. 

3.  No  proper  return  having  been  made  by  the  Central  Railroad  and 
Banking  Company,  such  as  is  required  by  the  act  of  1874,  as  a 
condition  precedent  to  the  remedy  by  affidavit  of  illegality  returnable 
to  the  superior  court  of  Fulton  county,  the  affidavits  should  have 
been  dismissed  for  want  of  jurisdiction  —that  remedy  being  good, 
and  that  court  having  jurisdiction  only  when  such  return  is  made. 
The  remedy  in  equity  by  bill  for  injunction  and  relief  is  not  before 
us. 

Wasnbb,  C.  J.,  dissented. 

Constitutional  law.    Tax.     Laws.     Jarisdiction.    Before 
Judge  Grice.     Fulton  S^uperior  Court.     April  Term,  1878. 

The  comptroller  general  issued  two  yf.  /a*,  for  tax  for 
1876  and  1877,  and  penalties  for  default,  against  the  Central 
Railroad.     Defendant  filed  an  aflBdavit  of  illegality  to  each 
fi.fa.^  claiming  exemption  under  its  charter  from  taxatiou 
other  than  one-half  of  one  per  cent,  on  net  income ;  and  al- 
leging that  it  had  returned  and  paid  its  legal  tax ;  and  that 
this  property  tax  was  illegal  and  illegally  assessed  against  i^ 
The  cases  were  tried  together  and  submitted  to  the  oon^^ 
without  a  jury.     The  state  moved  to  dismiss  the  aflSda^i^ 
because  the  defendant  had  not  paid  the  tax  required  byl^^ 
in  accordance  with  the  act  of  1876  (p.  118,  §12.)    It  also 
murred  to  the  affidavits  on  the  following  grounds : 

1st.  Because  section  7th  of  the  act  of  December 
1833,  incorporating  the  Central  Railroad  and  Canal  Co 
pany  of  Georgia,  and  the  18th  section  of  the  act  of  Dece^ 
ber,  1836,  amending  said  original  act,  by  virtue  of  wh£  ~ 
defendant  claims  a  special  and  limited  rate  of  taxation^  ^ 
void  by  reason  of  containing  matter  different  from  whal^  ^ 
expressed  in  the  title  of  said  act. 
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Sd.  Because  said  railroad  has  no  limited  rate  of  taxation 

n  the  banking  capital  of  said  company. 
Sd.  Because  said  Central  Railroad  and  Banking  Company 
^A£L^  not  paid  the  tax  required  by  law  upon  its  increased 
ital  stock  of  one  million  of  dollars  authorized  by  the  act 
December  13,  1859. 

th.  Because    said  Central  Railroad  has   not    paid  the 
pertj  tax  required  by  law  upon  the  Milledgeville  and 
Ydou  Railroad. 

th.  Because  said  Central  Railroad  and  Banking  Company 

not  paid  the  tax  required  by  law  upon  its  property 

own  as  the  Western  Railroad  of  Alabama. 

€^  th.  Because  said  Central  Railroad  and  Banking  Company 

^^5^^    not  paid  the  tax  required  by  law  upon  the  following 

V^x-operty  owned  by   it,   and   not    being    of  the  appurte- 

^^^.Ticjes  of  said  road,  to  wit:  Real  estate  of  the  value  of 

*l.o2,718.47;  Savannah  River  Road,  $300,000.00;  steamboats 

CJHattahoochee  river,  $85,000.00  ;  7,9  30  shares  Ocean  Steam- 

^Uip  Company  of  Savannah,  $795,000.00 ;  440  shares  Vicks- 

^^riar  and  Brunswick  Railroad  Company,  $4,400.00  ;  4,361 

^l^ares  Mobile  and  Girard  Railroad,  $4,445.00;  851  shares 

A^tlantic  and  Gulf  Railroad,  $851.00;  800  shares  Southern 

^^d  Atlantic  Telegraph  Company,  $1,700.00  ;   2  shares  Me- 

^banics'  and  Agricultural  Association  of  Georgia,  $500.00  ; 

W'estern  Railroad  of  Alabama,  $361,005.82;  also,  bonds  of 

^he  city  of  Macon,  of  the  value  of  $140,190.00;  bonds  of 

^he  Western  Railroad  of  Alabama,  $17,105.00;  mortgage 

^nds  of  the  Mobile  and  Girard  Railroad,  of  the  value  of 

^^00,000.00;  bonds  of  the  city  of  Columbus,  of  the  value 

^f  13,500.00;  making,  in  the  aggregate,  the  sum  of  $2,366,- 

*l4.47j  for  the  years  1876  and  1877,  and  that  taxes  are  due 

^^e  state  on  said  property  for  each  of  said  years. 

7th.  Because  the  increased  capital  stock  of  said  Central 
^Iroad  to  the  amount  of  one  million  of  dollars,  authorized 
V  the  act  of  December,  13,  1859,  is  liable  to  taxation  un- 
der the  acts  of  1874,  1875,  1876,  and  1877. 
Evidence  was  introduced  by  both  sides  in  relation  to  the 
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property  mentioned  in  the  sixth  ground  of  the  demurrer, 
and  its  value,  which  it  ia  nnneceaaary  to  detail.  Defeodaot 
abo  introdnced  eridence  to  show  that  no  capital  was  set 
apart  for  banking,  but  that  earnings  from  deposits,  etc.,  were 
inclnded  in  the  retam  of  the  net  income  of  the  road.  The 
defendant  proved  by  W.L.  Goldsmith,  comptroller-general, 
that  the  taxes  of  defendant  were  duly  given  in  for  the  years 
1874, 1875  and  1^76,  both  as  to  gross  and  net  earnings  and 
on  the  valne  of  its  property  as  required  by  the  tax  acts  of 
those  years,  and  that  it  paid  the  taxes  of  one-half  of  ono  per 
cent  per  aDnnm — he,  as  comptroller-general,  tending  printed 
forma  on  which  to  make  their  said  annual  retams.  That 
for  the  year  1877,  and  after  the  decision  of  the  sopreme 
court  of  the  United  States  was  made,  be  only  sent  printed 
forma  applicable  to  taxes  on  defendant's  income,  and  it  made 
for  that  year  a  return  on  snch  blank  form  of  the  amoaot  of 
gross  receipts  and  net  income,  which  waa  received  withoat 
objection  or  protest,  and  the  taxoa  returned  were  duty  paid. 
That,  after  these  were  so  made  and  accepted,  and  the 
taxes  80  paid,  he,  as  comptroUer-geaoral,  witfaont  notice  to 
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tral :  that  it  was  built  nnder  tlie  original  charter  of  the  Cen- 
tral Road,  and  that  it  is  eqaallj  protected  with  the  latter 
road  from  taxation. 

''  I  also  hold  that  the  company  is  not  subject  to  tax  on  its 
shares  in  the  Ocean  Steamship  Company,  including  the  Yale 
Royal  property,  nor  on  it*  stock  in  the  Atlantic  and  Gulf 
Railroad,  the  Agricultural  and  Mechanical  Association,  the 
Mobile  and  Girard  Railroad,  and  the  Yicksburg  and  Bruns- 
wick Railroad. 

^'  I  also  decide  that  none  of  the  increased  capital  stock  of 
the  Central  Railroad  and  Banking  Company  is  liable,  under 
existing  laws,  to  taxation. 

"  I  hold  that  taxes  shown  to  be  due  on  property  of  the 
company  might  be  collected  under  these  executions,  but  I 
am  not  able  to  determine  what  amount  of  taxes  are  still 
unpaid  on  such  property. 

"  I  therefore  overrule  the  demurrer  to  the  affidavit  of  ille- 
gality, and  upon  the  proof,  I  sustain  the  illegality  ;  but  the 
state  is  not  be  precluded  by  this  judgment  from  collecting, 
or  attempting  to  collect  hereafter,  the  tax  for  the  years  1876 
and  1877,  on  any  of  the  property  owned  by  the  Central 
Railroad  and  Banking  Company,  and  on  which  the  tax  for 
said  years  has  not  been  paid,  except  that  property  specially 
mentioned  in  this  judgment." 

To  this  decision  the  state  excepted. 

R.  N.  Ely,  attorney  general ;  R.  Toombs  ;  D.  M.  DuBoss, 
for  plaintiff  in  error. 

A.  R.  Lawton  ;  Lyon  &  Gbesham  ;  N.  J.  Hammond,  for 
defendant. 

Jackson,  Justice. 

1,  In  this,  as  in  the  other  cases  for  taxes  between  the 
^te  and  the  railroad  companies,  it  was  insisted  that  the  tax 
limitation  was  matter  in  the  act  not  authorized  by  the  title, 
tod  therefore  the  limitation  was  void,  it  being  unconstitu- 
ticMiaL    The  point  is  ruled  in  the  case  of  tlie  State  ^s.  TKe 
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Rome  Railroad  Company,  this  volume,  ante.  Tliat  ruling 
covere  thig  cafie  on  this  point. 

2.  We  are  of  the  opinion  that  nnder  the  law^  as  they 
now  atand,  this  company  is  liable  to  be  taxed  at  the  rate 
named  in  the  charter  on  its  road  and  branches,  except  the 
Macon  and  Western  Railroad,  as  the  part  from  Macon  to 
Atlanta  wa4  formerly  called :  and  ad  valorem  as  other 
property  of  other  persons  on  the  Macon  and  Western  part 
of  the  road,  and  all  its  other  property.  If,  however,  the 
rate  fixed  in  the  charter  should  exceed  the  ad  valorem  rate, 
on  the  property  liable  to  the  tat,  then  only  the  general  rate 
ad  valorem  should  be  levied. 

In  other  words,  lirBt  estimate  the  railroad  and  its  appur- 
tenances, including  the  branches,  except  that  portion  which 
was  formerly  the  Macon  and  Western  Ratlro:id,  at  their  true 
value,  and  assess  upon  the  same  siieh  percentage  as  will 
yield  a  revenue  to  the  state  equal  to  one-half  of  one  per 
cent,  on  the  net  annnal  income  of  the  road  and  branches. 
If,  however,  this  should  exceed  the  general  rate  of  taxa- 
tion, then  assess  at  the  general  rate,  as  in  no  case  is  the  rate 
ad  vaioi 
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Warner,  C.  J.,  dissenting. 

I  dissent  from  the  judgment  of  tlie  court  in  tliis  case  on 
the  ground  that  the  assessment  of  the  taxes  by  the  comp- 
troller-general, and  the  tax^./iw.  based  thereon,  were  illegal, 
for  the  reasons  stated  in  my  dissenting  opinion  in  the  case 
of  The  State  vs.  The  Southwestern  Railroad  Company, 


The  Virginia  Fire  and  Marine  Insurance  Comi*any  vs, 

Feagin  Brothers. 

Where  the  insured  executed  an  instrument  in  the  form  of  a  deed,  dated 
20ih  day  of  January,  1875,  setting  forth  therein  that  he  had  that  day 
given  to  the  Macon  Fire  Insurance  and  Trust  Company  his  promis- 
sory note,  due  twelve  months  thereafter,  for  the  sum  of  $5,000,00, 
with  interest  from  its  maturity  at  the  rate  of  one  and  a  quarter  per 
cent,  per  month,  and  in  consideration  of  the  premises  and  of  Ave  dol- 
lars in  hand  paid,  and  of  providing  for  the  payment  ot  the  note,  had 
hargained.  sold,  aliened  and  conveyed  the  property  insured  to  a  trus- 
tee for  the  uses  and  trusts  following:  If  default  should  be  made  of  the 
payment  of  said  note,  the  trustee  to  have  the  power,  and  it  shall  be  his 
duty,  to  enter  upon  and  take  possession  of  the  property  so  bargained, 
and  sell  the  same  at  public  or  private  sale  at  his  discretion,  and  exe- 
cute titles  and  give  possession  to  the  purchaser,  and  apply  the  pro- 
ceeds first  to  the  payment  of  said  note,  and  then  account  to  the  in- 
sured for  the  balance  thereof;  until  default  in  payment  of  the  note, 
the  possession  and  rents,  issues  and  profits,  to  remain  in  the  assured, 
but  title  to  be  in  the  trustee,  who,  on  payment  of  the  note,  bound 
himself  in  the  same  deed  to  reconvey  to  the  assured,  or  to  his  as- 
signs, without  warranty;  and  where,  a  few  days  after  the  maturity 
of  the  note,  the  houses  were  consumed  by  fire,  the  assured  being 
still  in  the  possession  of  the  insured  premises  and  of  the  rents  and  pro- 
fits thereof;  and  where,  upon  the  policy,  by  the  consent  of  the  insu- 
rance company,  there  is  an  indorsement  that  the  loss,  if  any,  on  said 
policy,  is  made  payable  to  the  Macon  Fire  Insurance  and  Trust  Asso- 
ciation, the  payees  of  the  |5,000.00  note  so  provided  for  in  the  deed; 
and  where  proof  of  loss  was  made  by  the  assured,  and  suit  brought 
by  him  for  the  use  of  the  payee  of  said  note;  and  where  the  policy 
coTered  two  tenements  on  the  same  lot,  one  valued  at  $1,000.00,  and 
the  other  at  $1,500,  and  the  proof  was  that  the  agent  of  the  com- 
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pray  bad  loipected  tbe  preniiBes  beForu  the  policy  was  iavned,  and 
another  iigaiit  bad  also  Inepected  tbem  before  tbe  reneiral  thereof, 
and  tbe  amount  of  iDBuraace  on  each  tenement  and  tbe  relaliTs  value 
thereof  were  then  flzed  hj  the  laid  Hgenls:  and  where  subttantlnllj 
tbe  tame  claaa  of  tenanlB  occupied  the  rented  lenementH  from  the 
time  flrat  Insured  up  to  the  flra: 

HM,  1.  That  the  stipulation  in  the  policy,  that  "in  case  of  assignment, 
Iwfore  or  after  loss,  whether  of  the  whole  policy  or  of  any  interest 
in  It,  or  of  any  sale,  transferor  change  of  title  in  theproperty  insured 
by  this  company,  or  of  any  undivided  Interest  therein,  or  the  entry 
of  the  foreclosure  of  a  morigage,  or  the  lery  of  an  attachment 
or  execution,  or  potsession  by  another  of  the  subject  Insured, 
without  the  consent  of  the  company  indorsed  thereon,  this  inau- 
ranee  shall  immediately  cease,"  was  not  violated  by  the  deed  here- 
inbefore Mt  forth,  and  the  loss  could  be  collected  not wltb standing 
said  deed,  It  being  the  opinion  of  this  court  that  the  deed  is  not 
such  "tn  alienation  of  the  property  Insured"  as,  under  tbe  Code  of 
Georgia,  to  render  the  policy  void,  but  rather  the  "creation  of  a 
lien  tbereon." 

HM,  9.  That  suit  to  recover  the  loss  could  be  brought  in  the  name  of 
the  assured  for  the  use  of  the  payee  of  tbe  note,  notwithstanding  the 
iDdors«nent,  with  tbe  assent  of  the  company,  that  the  loss  was  made 
payable  to  the  payee  of  the  note. 

HM,  S.  That  proof  of  loss  was  also  properly  made  by  tbe  assured  under 
thefaeta. 

Held.  4.  That  proof  of  the  inapeclion  and  valuation  of  Ihe  i 
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Bu ranee  Company,  alleging  an  indebtedness  of  $2,500.00  on  a 
policy  of  insurance,  $1,000.00  of  which  was  on  their  wooden 
dwelling,  etc.,  and  $1,500.00  on  their  wooden  livery  stable  ; 
that  the  insurance  extended  from  1873  to  1874,  was  then 
renewed  from  1874  to  1875,  and  from  1875  to  October  31st, 
1876,  and  the  loss  occurred  during  the  last  term  of  insurance. 
Defendant  pleaded  as  follows  : 

1.  The  general  issue. 

2.  That  the  policy  had  in  it  a  condition  that  the  state  of 
the  title  should  be  disclosed,  and  if  anything  less  than  the 
fee  simple  existed  it  was  required  to  be  specially  represented 
to  the  company. 

3.  The  further  condition,  that  in  case  of  an  assignment, 
before  or  after  a  loss,  whether  of  the  whole  policy  or  of  any 
interest  in  it,  or  of  any  sale,  transfer  or  change  of  title  in  the 
property,  without  tlie  company's  consent  indorsed  on  the 
policy,  it  shall  be  void,  and  no  action  be  maintainable  thereon. 
All  renewals  were  made  on  these  conditions.  Yet  it  is  a 
fact  that  when  the  policy  was  taken  out,  the  title  was  not 
in  the  Feagins  (plaintiffs),  and  never  was  in  Feagin  Broth- 
ers. The  Feagins  had  an  interest  under  bond  for  titles. 
The  title  was  transferred  January  12,  1875,  to  Henry  8. 
Feagin,  with  consent  of  Geo.  M.  F.  Feagin,  and  by  Henry 
S.  Feagin,  January  20,  1875,  to  J.  M.  Ogden,  trustee.  The 
:itle  remained  in  Ogden  until  the  burning.  The  deed  to 
3gden  was  made  to  secure  a  debt  due  the  Macon  Fire  In- 
lurance  and  Trust  Association.  All  this  was  without  the 
knowledge  or  consent  of  defendant. 

4.  Plaintiffs  concealed  the  nature  and  character  of  the 
*isk,  and  misrepresented  the  same,  both  at  the  time  of  the 
irst  insurance  and  at  each  and  every  renewal  thereof,  and 
lid  so  use  and  occupy  the  buildings  as  to  increase  the  risk, 
vrithont  the  knowledge  or  consent  of  defendant.  A  black- 
smith shop  was  added,  the  dwelling  house  was  changed  to  a 
ttoro«  and  a  bar-room  set  up  therein.  The  dwelling-house 
iras  made  a  hotel,  a  drinking  shop  and  a  brothel,  without 
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defeadaut'B  ooiieunt,  express  or  implied,  and  tliU  state  of 
things  continutid  to  the  lire. 

The  jurf  found  for  the  plaintiff  the  full  ainonnt,  and  abo 
ten  per  cent,  damages. 

Defendant  moved  for  a  new  trial,  on  the  foltowin^,  a  iitoug 
other  gronnde : 

1,  Because  the  verdict  was  contrary  to  law  and  evidence. 

2.  Because  there  was  no  proof  of  the  separate  value  of 
tlie  baildingd,  and  the  verdict  was  therefore  contrary  to  the 
charge,  that  it  was  incuinlicnt  on  the  plaintiffs  to  show  the 
loBB  OD  each. 

8.  Because  the  court  charged,  in  effect,  tliat  the  deed  to 
Ogden,  trnstee,  wae  only  a  lien,  and  did  nut,  without  inoi'u, 
invalidate  the  policy.  That  it  did  not  amount  to  a  suie,  tliere 
being  do  change  of  possession  or  steps  towards  that  end. 

i.  Becanae  tlie  court  refused  to  charge  tliat  the  Macuii 
Fire  Insurance  iiud  Trust  AsEociation  was  the  proper  party 
to  make  proof  of  loss,  demand  payment  and  bring  suit. 

5.  Because  tho  court  refused  to  charge  that  if  the  prop- 
erty was  used  as  a  bawdy-house,  and  this  was  caleulatud  to 
■jf  buniiiiL;,  ;iinj  liif  (Tuinf-any  hail   i 
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Jackson,  Justice. 

1.  Is  tlie  instrument  such  an  alienation  of  the  property 
as,  under  our  Code,  section  2S07,  defeats  the  recovery  un- 
der the  policy?     We  tliink  that  it  is  not.     Probably,  for 
certain    purposes,   the    title    passed — the   mere  legal  title 
—  but  it  passed  to  a  trustee  for  the  nse  of  certain  parties, 
and  among  them  the  assured ;  really  to  secure  a  debt  of  his 
and  account  to  him.     Whilst,  therefore,  there  might  have 
been  a  recovery  in  ejectment  by  the  trustee  for  the  purpo- 
ses of  a  trust,  as  ruled  on  a  somewhat  similar  paper  in  60 
Ga.,  434,  still  the  equitable  title — the  real  title — and  the 
possession,  with  rents  and  profits,  remained  in  the  assured, 
who  still  held  an  insurable  interest  in  the  property.     Sub- 
stantially the  conveyance  amounted  to  a  security  by  the  as- 
sured to  pay  a  debt  of  theirs,  and  then  the  balance  to  them, 
and  a  reconveyance  was  to  be  made  to  them  if  they  paid 
the  debt.     It  is  not  such  an  absolute  alienation  as  voids  the 
policy.     The  Code  declares  that  an  alienation  voids  it,  but 
the  "creating  a  lien  on  the  property  does  not  void."     In 
one  sense,  every  mortgage  is  an  alienation,  and  we  have 
held   that  upon  an  equitable  mortgage,  or  papers    which 
make  it,  there  may  be  recovery  m  ejectment ;  yet  in  truth 


and  at  the~bottom  it  is  but  creatmg  a  lien.  The  spirit  and 
reason  of  the  law  in  respect  to  insurance  is,  that  the  assured 
must  not  so  alienate  the  property  as  to  m^ke  the  insurer  trust 
to  another  to  take  care  of  the  property  instead  of  the  man 
with  whom  he  bargained  and  whom  he  was  willing  to  trust. 
Code,  §2807. 

2.  We  think  it  immaterial  that  suit  was  brought  in  the 
name  of  the  assured  for  the  use  of  the  person  to  whom  the 
policy,  by  consent  of  the  insurer,  was  to  be  paid.  If  im- 
properly brought,  it  was  amendable,  and  could  have  pro- 
ceeded in  the  name  of  the  real  party  to  whom  by  the  tranp- 
fer  it  was  made  payable.  See  Wilson  vs.  First  Presbyterian 
CkuTch  of  Savannahj  56  Ga.,  554. 

8.  Proof  of  loss  was  also  made  by  the  original  assured 
hud  to  this  there  is  also  objection ;  but  the  fact  is  that  he 
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wa«  still  in  possession,  and  it  inattei^s  little  whether  it  was 
done  by  the  party  to  whom  the  loss  was  payable,  or  bis 
agent  in  possession  of  the  property. 

4.  It  seems  to  ns  also  that  there  is  sufficient  prima  facie 
evidence  of  the  relative  value  of  each  tenement  in  that  the 
agent  of  the  company  inspected  both  tenements,  and  agreed 
to  the  value  of  each — one  at  one  thousand  and  the  other  at 
fifteen  hundred  dollars.  So  that  there  seems  to  be  no  real 
merit  in  the  ground  that  there  was  no  evidence  how  much 
each  tenement  was  worth  as  compared  with  the  other. 

5.  It  is  true  that  the  record  shows  that  some  apartments 
were  occupied  as  bar-rooms,  and  for  other  immoral  pur- 
poses, at  the  time  of  the  fire.  Undoubtedly  such  use,  if 
unknown  to  the  assured,  and  unprovided  for  in  the  rate  of 
insurance,  would  vitiate  the  policy;  but  it  seems  clear, 
from  the  evidence,  that  the  apartments  were  so  used  when 
the  agent  of  the  company  first  inspected  them,  and  when 
the  policy  was  annually  renewed  afterwards ;  and  farther, 
that  the  rate  charged  was  four  per  cent.,  whereas  for  ordi- 
nary property  it  would  have  been  one  and  a  half.  Evidently 
the  agent  knew  the  dangers  of  the  risk,  and  charged 
proportionately. 

6.  In  view  of  all  the  facts,  we  are  of  the  opinion  that  sub- 
stantial justice  has  been  done — that  the  verdict  is  supported 
by  evidence  and  law — that  no  legal  quibbles  should  be  al- 
lowed to  defeat  a  recovery  against  these  companies  when  no 
substantial  defense  is  put  up  by  them — that  in  this  case  no 
such  defense  has  been  set  up  and  sustained,  and  the  verdict 
ought  to  stand. 

Judgment  affirmed. 


Porter  vs.  Wilder  &  Son. 

The  evidence  of  compliance  by  contractors  with  their  contract  to 
furnish  materials  and  build,  was  sufficient  to  warrant  the  yerdict» 
though  it  was  beset  with  some  doubt  and  much  conflict. 
It  is  enough  if  work  and  materials  conform  to  the  plan  prescribed, 
and  to  the  terms  of  the  contract. 
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S>    7acit  recognition,  by  the  employer,  of  a  compliance  with  the  con- 
tract, is  some  evidence  of  actual  compliance.     There  were  circum 
stances  tending  to  show  such  recognition. 
^-    After  the  building  has  been  accepted  and  used  without  complaint, 
alight  defects  relied  upon  as  an  excuse  for  not  paying  are  to  be 
scrutinized. 
^*     failure  to  call  on  the  contractors  to  remedy  or  repair  alleged  defects 

xnay  be  considered  by  the  jury. 
^-      Mechanic's  lien  (or  contractor's)  is  not  to  be  resisted  by  the  debtor 
1%cause  be  has  no  title.    The  better  title  is  not  affected  by  the  judg- 
xnent,  the  owner  being  no  party. 
*        *!rhe  charge  of  the  court  may  eliminate  all  conceded  points  and 
Xaybare  the  real  matters  in  dispute,  counsel  beiug  first  admonished 
suggest  errors  of  statement  if  any  should  occur. 


^IJontracts.  New  trial.  Evidence.  Mechanic's  lien, 
itf^  of  Court.  Before  Judge  Grioe.  Bibb  Superior 
^rt.     April  Term,  1878. 


L 


^Wilder  &  Son  brought  two  suits  against  Porter,  as  the 

^  bailments  matured,  for  balance  due  for  the  erection  of  a 

^rj  stable,  and  also  for  the  enforcement  of  their  mechan- 

lien  as  against  the  stable  and  the  land  upon   which  it 

built.   The  actions  were  consolidated  and  tried  together. 

^  defenses  filed,  and    the  material  facts  developed  by 

proof ,  are  sufficiently  reported  in   the  opinion.     The 

3  found  for  the  plaintiffs  $600.00,  with  interest  from 

nl  14,  1876,  and  also  a  lien  on  the  building  and  land 

bribed  in  the  declaration.     The  defendant  moved  for  a 

trial  upon  the  following  grounds : 

-  Because  the  verdict  is  contrary  to  law  and  evidence. 

L  Because  the  court  erred  in  charging,  that  if  plaintiffs 

'«  furnished  with  a  plan  by  defendant,  and  they  built 

^^^^<^ording  to  that  plan,  they  complied  witli  tlieir  contract. 

*^^^t  if  the  plaintiffs  followed  the  plan  furnished  them  b 

^Bf  endant,  and  put  in  the  materials  and  did  the  work  ac- 

^^t^ing  to  that  plan  and  the  contract,  plaintiffs  are  not  to 

vJlame  if  the  roof  swagged,  or  the  sides  bulged,  or  there 

^ere  cracks  in  the  floor. 

8.  Because  the  court  erred  in  charging,  that  if  defendant 
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saw  the  work  goinf;  on  from  day  to  day,  and  made  no  com- 
plaint to  either  member  of  plaiutiffs'  firm  about  the  lauiber 
need,  or  the  way  the  work  was  done,  and  afterwards  accepted 
the  bnildingB  without  complaint,  and  has  continned  since 
to  occupy  them,  and  haa  recently  painted  one  or  more  of 
tbem,  and  etill  usee  and  occnpiea  them,  these  are  all  cir- 
cametancea  to  be  considered  by  the  jury  ae  showing  whether 
defendant  did,  or  did  not,  consider  the  contract  complied 
with. 

4.  Because  the  court  erred  in  charging  that  slight  or 
trivial  defects  set  up  by  defendant  after  he  liad  received 
the  work  and  occupied  the  buildings,  are  to  be  closely  scru- 
tinized. 

5.  Because  the  court  erred  in  charging,  that  if  defects 
were  discovered  and  plaintiffs  were  not  called  on  to  repair 
them,  this  is  a  circumstance  to  be  considered  in  determining 
whether  defendant  considered  plaintiffs  chargeable  with 
such  defects,  and  whether  such  defects  in  fact  existed. 

6.  Because  the  court  erred  in  charging,  that  it  seemi 
plainliSs  were  employed  to  furnish  material  and  bnild  m 
stable  on  part  of  a  lot  in  the  city  of  Mauon,  wliicli  then 
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6.  Because  the  evidence  shows  that  the  stable  was  upon 
the  trust  estate  of  Mrs.  Porter,  and  was  her  property ;  that 
the  contract  was  made  for  said  trust  estate,  and  that  said 
e&tr^te  had  received  the  benefit  of  the  stable :  therefore  the 
Y^'Mrdiet  is  wrong,  having  been  rendered  against  defendant 
iadividually,  and  is  not  binding  upon  Mrs.  Porter  or  the 
tria.fit  estate,  she  not  having  been  a  party  to  the  suit. 
*The  motion  was  overruled  and  the  defendant  excepted. 


*wos  &  Rutherford  ;  E.  F.  Best,  for  plaintiff  in  error. 

X.«AKi£R  &  Anderson,  for  defendants. 

Bl:kckley,  Justice. 

1.  In  a   suit   by  a   firm   of  contractors   and   mechanics 
^K^inst  their  employer,  to  recover  the  balance  of  the  stipu- 
lated price  of  erecting  a  livery  stable  entire,  including  the 
^JTiishing  of  materials   (together  with  charges  for  some 
^xtra  work),  the  defense  was,  that  the  plaintiffs  committed 
*  breach  of  the  contract  on  their  part,  in  that  the  work  was 
^ot  only  left  incomplete,  but,  as  far  as  done,  was  not  exe- 
^^ted  in  a  workmanlike  manner,  and  that  the  lumber  used 
^^^*  inferior  and  not  suitable  for  the  purpose ;  the  results  of 
^^liich  breach  were  alleged  to  be,  that  the  pillars  whereon  the 
**^^  building  rested  gave  way  and  partly  fell,  the  roof  swagged, 
*^^  walls  bulged,  the  ceiling  and  floor  of  the  oflice  and  the 
^^orof  the  granary  were  full  of  cracks  or  open  joints  ;  the 
^^or-shutters  were  too  thin,  and  incapable  of  being  closed  and 
^^^urely  fastened ;  the  racks  and  troughs  were  not  properly 
^^tistructed,  etc.     The  evidence  at  the  trial  was  conflicting, 
•^^e  of  it  tending  to  show  that  the  work  and  materials  were 
8^H>d,  and  that  the  imperfections  in  the  building  were  not 
uHeto  unskillful  or  unfaithful  work  or  to  inferior  lumber, 
I        but  to  the  soft  and  yielding  nature  of  the  soil  on  which  the 
m      itmcture  was  located,  and  to  defects  in  the  plan,  which  plan 
ft      tM  fanushed  and  prescribed  by  the  employer ;  other  parts 
B     4tf  the  testimony  tended  to  refer  the  imperfections  wholly 

i     " 
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to  the  work  and  materials  and  to  negatire  the  theory  tl 
snything  was  attribntable  to  eoil  or  plan.  Both  parties  t 
tlfied  aa  witneBsee,  and  i-hcre  were  other  witoeases,  pro  z 
eon,  some  of  them  mechanics  and  others  not.  The  wi 
was  contracted  for  in  Angnst,  and  was  commenced  in  8 
tember.  It  proceeded  under  great  pressure;  for  the  ata 
was  wanted  for  nse  during  an  apprnaching  fair  to  be  b 
in  October.  The  employer  entered,  and  commenced 
OCCQpation  whilst  tlie  worlt  in  its  later  stages  was  progn 
ing.  He  had  before  seen,  and  then  saw  and  continued 
see,  what  kind  of  work  was  done,  and  the  character  of  i 
materials  used.  He  made  no  objection  to  either.  He  y, 
however,  not  a  mechanic,  and  what  was  his  general  capac 
for  judging  of  work  or  materials  does  nut  appear.  He  f 
ployed  other  mechanics  to  repair  or  better  some  of  i 
work,  instead  of  calling  upon  the  plaintiffs  to  do  it.  Tl 
were  bis  near  neighbors.  He  made  no  complaint  to  th< 
nutil  about  the  time  one  of  the  deferred  payments  becai 
duo  according  to  tiie  contract.  This  was  after  they  had 
tired  and  left  him  in  possession.     The  defects  in  the  lu 
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them  to  the  stable  was  estimated  bj  some  of  the  witnesses 
at  a  large  snm,  while,  by  others,  they  were  said  to  bo  easily 
corrected  at  small  expense.  It  was  thought  the  ceiling, 
floors,  doors,  etc.,  could  be  made  good  for  less  than  one  hun- 
dred dollars.  If  the  general  mass  of  the  lumber  was  as 
poor  as  some  of  the  witnesses  considered  it,  the  difference 
between  it  and  a  like  quantity  of  first-class  lumber  would 
amount  to  hundreds  of  dollars.  The  contract  price  of  the 
work  was  $1,575.00.  Extra  work  was  charged  for,  raising 
the  total  of  the  account  to  $1,639.25.  Credits  were  entered 
to  the  amount  of  $830.48,  leaving  the  balance  sued  for 
$808.77.  The  defendant  pleaded  a  set  off  of  $50.00,  as  to 
which  the  evidence  was  conflicting.  There  was  also  conflict 
M  to  the  extra  work.  The  jury  found  for  the  plaintiffs 
$600.00,  besides  interest.  The  evidence  warranted  the  ver- 
dict, notwithstanding  the  doubt  and  conflict  to  which  it  is 
subject. 

2.  Whei*e  contractors  and  mechanics  build  according  to  a 
prescribed  plan  furnished  by  the  employer,  they  are  not  re- 
sponsible for  consequences  resulting  from  any  defect  in  the 
plan.  And  an  undertaking  to  supply  materials  as  well  as 
baild  is  performed  when  the  materials  and  the  work  con- 
form to  the  employer's  plan  and  the  terms  of  the  contract. 
These  propositions  are  in  general  substance  the  same  as  the 
following  extract  from  the  charge  of  the  court,  construing 
^he  charge  in  the  light  of  the  evidence  in  the  record :  *'  If 
the  plaintiffs  were  furnished  with  a  plan  by  the  defendant, 
^'^d  they  built  accordin«^  tp  that  plan,  they  complied  with 
their  contract.  If  they  followed  the  plan  furnished  them 
y  tim,  and  put  in  the  materials  and  did  the  work  accord- 
^^  to  that  plan  and  the  contract,  they  are  not  to  blame  if 
the  roof  swung,  or  the  sides  bulged,  or  there  were  cracks  in 
the  floor.'' 

3.  That  the  employer  in  a  building  contract,  on  the  re- 
twement  of  the  builders,  recognized  the  contract  as  com- 
pSed  with,  ne  not  having  made  then  nor  until  some  time 
iftenrards  any  suggestion  to  the  contrary,  is  pertinent  to 


526  SUPREME  COURT  OF  GEORGIA. 

Porter  n.  Wilder  A  Sod. 

the  qneetion  of  whether  the  contract  was  in  fact  complied 
with ;  and  such  recognition  need  not  be  express,  but  may 
be  implied  from  circumstances.  In  looking  for  circuin- 
stances  bearing  upon  the  point,  the  jury  ina,y  consider  any 
testimony  tending  to  show  that  he  had  seen  the  work  goon 
from  day  to  day  without  making  complaint  to  the  builders 
as  to  the  lumber  used  or  as  to  the  execution  of  the  work; 
that  he  accepted  the  building  without  complaint,  and  has 
continued  ever  since  to  occupy  and  use  it,  and  that  he  has 
recently  had  it  partially  painted.  In  the  light  of  the  evi- 
dence in  the  record,  the  following  extract  from  the  charge 
of  the  court  is  a  substantial  statement  of  the  above  princi- 
ple in  its  application  to  the  particular  ease:  "If  the  defend- 
ant saw  the  work  going  on  from  day  to  day,  and  made  no 
complaint  to  cither  of  the  plaintiffs  about  the  lumber  used 
or  the  way  tlie  work  was  done,  and  afterwards  accepted  the 
buildings  without  complaint,  and  has  continued  since  to 
occupy  them,  has  recently  painted  one  or  more  of  them, 
and  still  uses  and  occupies  them,  these  are  all  circumstances 
to  be  considered  by  the  jury  as  showing  whether  the  defend- 
ant did  or  d\'\  not  consider  the  coiitnict  cuiijilivil  \ 
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that  he  recognized  all  their  obligations  as  fully  performed. 

6.  Where  the  premises  upon  which  the  building  was 
erected  is  trust  property  belonging  to  the  wife  of  the  debtor, 
and  the  builders  have  duly  recorded  their  mechanic's  lien, 
just  as  if  it  were  his  property,  the  wife's  ownership  is,  in  a 
suit  against  him  alone,  no  defense  to  the  debt  itself,  or  to 
the  establishment  and  enforcement  of  the  lien.  If  be  has 
any  interest  in  the  premises  upon  which  the  lien  can  take 
effect,  that  interest  is  bound  ;  and  if  he  has  none,  the  judg- 
ment fixing  the  lien  will  be  harmless.  That  judgment  can 
not  conclude  the  wife,  or  affect  her  title,  neither  she  nor 
her  trustee  being  a  party  before  the  court. 

7.  In  charging  the  jury,  the  presiding  judge  may  en- 
deavor to  reduce  the  controversy  to  the  real  questions  of 
^t  in  dispute,  and  uncover  the  precise  matters  for  deter- 
Diination.    To  this  end,  he  may  eliminate  all  undisputed 
points,  admonishing  counsel  to  correct  him  if  he  inadver- 
tently states  anything  to  be  conceded  which  is  not  conceded, 
•^^hna  admonished,  counsel  ought  to  interpose  and  request 
•ny  correction  which  is  desired,  pointing  out  the  particular 
*^tement  which  goes  too  far.     Tlie  breadth  of  statement  as 
to  matters  of  fact  by  the  presiding  judge  in  charging  the 
J'^in  this  case,  could  probably  not  be  upheld  if  in  open- 
^^  the  charge  he  had  not  made  his  plan  and  purpose  clear, 
^th  to  the  jury  and  the  counsel.     This  he  undertook  to  do, 
*ttd  did,  we  think ;  for,  as  we  find  in  the  record,  he  used, 
^^  the  very  beginning  of  his  instructions,  the  following 
iaoguage :  "  I  shall  endeavor  to  submit  to  you  only  the  por- 
"^ngin  dispute,  assuming  as  true  whatever  is  admitted  by 
both  parties,  and  holding  myself  subject  to  correction  at  the 
"^e  if  I  mistake  the  counsel  in  what  they  admit  to  be  true." 

«  ndgment  affirmed. 


Janes,  administrator,  vs.  Patterson. 

1  VlMte  the  vendee  of  land,  holding  a  bond  thereto  with  part  of  pur- 
ckiae  money  paid,  sold  and  conveyed  the  same  by  deed,  and  the 
Viidor,  before  the  sale,  obtained  judgment  for  the  balance  of  the 
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purchue  mooej  unpaid  and  levied  the  execution  ttaersou;  and  a 
purchaMr  deriving  title  fromtlie  purcbaeer  from  the  vendee  claimed 
the  ume,  and  relied  upon  the  four  years' statute  to  discbarge  the 
land  from  the  lien  of  the  judgment  for  the  purchase  money,  be  and 
thOM  under  whom  he  lield  liBViog  hiid  possession  for  more  than 
four  yoara  before  any  legal  levy  was  made ; 

Held,  thai  if  the  purchsse  was  boiui  fide  nnd  for  value,  the  laud  was 
protected  against  the  Hen  of  the  judgment,  but  outy  to  the  extent  of 
the  interest  in  the  land  which  the  defendant  in  ciecution  bad  under 
tbe  bond  for  tillee,  the  foui  years'  poa»iesston  not  beginning  to  run 
90  as  to  discharge  the  entire  title  in  the  land  from  the  lien  for  pur- 
chase money  until  that  title  passed  by  deed  out  of  the  defendant  in 
execution. 

3.  Wbere,  under  like  circumstances,  the  purchaser  lelied  upon  the  ad- 
verse possession  of  liimself  and  those  under  wboui  be  claimed  for 
more  than  seven  years  as  giving  him  title  by  prescription  against 
tlie  legal  title  held  by  the  vendor  as  security  for  his  purchase  tnonevi 

IMd,  that  the  ordinary  statute  of  prescription  would  run  in  f nvor  of  the 
purchaser  from  the  vendee,  both  before  and  after  the  conveyance 
by  deed  of  the  title  of  the  vendor  to  the  vendee,  and  after  the  lapw 
of  seven  years,  the  prescriptive  title  would  be  complete  agaiust  the 
vendor's  title,  and  would  protect  the  land  claimed  under  the  title  by- 
prescrlption  against  a  levy  for  purchase  money  made  after  the  seveiK— 
years  had  expired. 

3.  The  recital  in  a  deed  of  the  payment  of  the  purchase  money,  after  i^-= 
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made  a  bond  for  titles  to  Johns,  September  15,  1864,  cover- 
ing the  land  in  dispute,  which  was  composed  of  two  contig- 
Qous  land  lots  lying  together  and  forming  only  one  tract. 
Johns  went  into  possession  ;  one  lot  was  improved  and  oc- 
cupied, the  other  not  until  1871  or  1872.  On  February  8, 
1864,  Johns  conveyed  this  and  other  lands  to  Sproul ;  March 
8,  1864,  Sproul  conveyed  to  Lowry,  the  consideration  ex- 
pressed being  $100.00;  and  on  November  12,  1872,  Lowry 
conveyed  to  claimant,  the  consideration  expressed  being 
$700.00.  Continuous  possession  was  shown  from  Johns 
down  to  claimant.  Plaintiff,  before  the  levy,  made  and 
filed  a  deed  to  defendant,  as  provided  by  the  Code,  §3654, 
The  last  named  deed  and  that  from  Sproul  to  Lowry  appear 
to  have  been  recorded  ;  it  does  not  appear  whether  the  others 
were  or  not. 

The  jury  found  for  the  claimant.  Plaintiff  moved  for 
a  new  trial  on  the  following,  among  other  grounds : 

1.  Because  the  verdict  is  contrary  to  the  law  and  the  evi- 
dence. 

2.  Because  the  court  charged  that  "  where  any  person  has 
iona  fide  and  for  a  valuable  consideration  purchased  real 
or  personal  property,  and  has  been  in  possession  of  such  real 
property  for  four  years,  or  of  such  personal  property  two 
years,  the  same  shall  be  discharged  from  the  lien  of  any 
{udgment  against  the  person  from  whom  he  purchased," 
and  that  plaintiff's  execution  was  no  exception  to  this  rule. 

3.  Because  the  court  charged  that  actual  possession  of  one 
lot  was  possession  of  other  contiguous  lots  embraced  in  the 
same  deed  under  which  claimant  held. 

The  motion  was  overruled,  and  plaintiff  excepted.  Janes 
18  the  present  representative  of  Barry's  estate,  and  was  made 
plaintiff  in  error  on  motion. 

J.  A.  Blanob;E.  N.  Bboyles,  for  plaintiff  in  error,  cited, 
<m  recital  of  payment  in  deeds,  32  Oa,,  195,  200,  202,  203, 
111 ;  30  Qa.,  220, 221 ;  2  Sug.  on  Vend,  and  Pur.,  22,  353 ; 
%  Whftfton  on  £v.,  §§1041-1043,  and  note  1,  1048  ;  2  Lead. 
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Cases  in  Eq.,  136,  137;  4  Pet.,  83 ;  40  Qa.,  481 ;  48  Ih., 
339;  58  Ih,  336.  Oniit  on  purchaser,  3  Store's  Eq.  Jar., 
§§64c  1602  and  note  2;  1  Sumner,  506,  510-512;  Story's 
Eq.  PI.,  604a,  805;  3  Sng.  on  Veud.  and  Pur.,  581;  55 
Oa.,  334  (3),  336.  Seven  years  statute  not  apply,  96  U.  S.  R, 
704 ;  39  Oa.,  411 ;  54  Ih.,  168  ;  38  Barb.,  488  ;  3  Waahb., 
292;  Wade  on  Notice,  §§46,  329;  Code,  §2679;  10  Pet., 
211,  212;  Story's  Eq.  PI.,  §805;  Mitf.  &  Tyler's  Eq.  PI. 
and  Pr.,  363. 

Wabbbh  Akin;  T.  W.  Akin,  for  defendant. 

Jaoksom,  Justice. 

1.  The  four  years'  statute  is  relied  upon  to  free  this  land 
from  the  lien  of  the  judgment.  The  judgment  is  for  pur- 
chase money,  a  part  only  having  been  paid,  and  the  defend- 
ant held  a  bond  for  titles  only,  and  sold  and  made  a  deed  to 
claimant,  or  ratherto  one  under  whom  claimant  holds,  whilst 
he  held  only  the  bond  for  titles.  His  sale  to  claimant,  there- 
fore, conveyed  only  his  title,  which  was  the  right  to  a  per- 
fect  title,  or  to  a  deed,  wlicii  lie  paid  tlie  iKilaiice.     The  bal- 
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BeBBion ;  or,  in  other  words,  seven  years'  honajide  adverse  pos- 
session nnder  a  deed  from  a  party  who  had  possession  and 
bond  for  titles,  works  a  good  prescriptive  title  in  the  pos- 
aesBor.  This  claimant  and  those  nnder  whom  he  holds  have 
hmafiie  held  adverse  possession  of  this  land  for  more  than 
seven  years,  so  far  as  this  record  shows  the  facts,  and  there- 
fore he  has  a  prescriptive  statutory  title  superior  to  the 
legal  title  which  the  plaintiff  had  retained  as  a  secarity  for 
liis  purchase  money. 

8.  How  far  the  recital  in  a  deed  of  the  payment  of  pur- 
oliase  money  will  go  to  show  the  actual  payment  thereof^ 
a  question  not  free  from  uncertainty  and  doubt  from  the 
ithorities ;  but  we  are  clear  that  such  recital  will  raise  the 
ps^^umption  of  actual  payment  after  a  great  lapse  of  time 
scixioe  the  deed  was  executed,  and  possession  thereunder  con- 
^"^^xanously  for  such  time.  For  myself  I  would  say  that  such 
^^^^tal  is  always  prima  facie  evidence  of  actual  payment, 
•^^7)ject,  of  course,  to  be  rebutted.  I  am  authorized  by  my 
^^^c^threo,  however,  to  announce  the  principle  only  to  the 
^^^tcnt  declared  in  the  third  head-note. 

4.  It  is  not  an  open  question  with  us  that  the  actual  pos- 

^^^*^*Bflor  of  one  part  of  a  tract  of  land,  consisting  of  several 

^^^"tfi,  under  a  recorded  deed,  will  be  protected  in  his  prescrip- 

^  'V'e  title  to  the  boundary  described  in  his  deed.     His  poa- 

•^-^w  pedis  of  part  of  the  entire  tract,  though  but  one  lot, 

^^11  constructively  extend  to  all  the  tract  set  out  in  his  re- 

^^^'f^^ded  deed,  though  that  embrace  other  unoccupied  lots. 

The  Code,  §2681,  would  seem  to  settle  the  point,  and  the 

^^*»€  of  Parker  vs.  Jones  et  al.j  67  Ga,,  504,  founded  on 

ttuit  section,  further  confirms  the  view  now  entertained  and 

expressed  by  the  entire  court.     If  the    deed  were   unre- 

'  ^'ded,  the  case  would  be  different,  because  nobody  could 

^*<5ertain  the  extent  of  the  claim.     The  record  here  shows 

^t  some  of  the  deeds  under  which  claimant  held  were 

^"^corded,  and  it  does  not  appear  aflSrmatively  that  any  were 

'W  recorded.    The  plaintiff   in  error  must  aflirmatively 

*ow  error. 
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S.  So  that  the  claimaDt'e  title  is  fi^d  to  all  this  land  b; 
presoription,  he  having  had  some  of  it  in  actaal  pOBseasion, 
and  the  balance  in  conetrnctiTe  possession  to  the  extent  of 
the  bonndary  described  in  bia  recorded  papers — title — em- 
bracing his  one  tract;  and  this  beini;  so,  inaccnracied  of  the 
coart  make  no  difference ;  the  verdict  is  right,  and  should 
stand,  especially  after  such  a  great  lapse  of  time  and  failare 
so  long  to  press  the  judgment. 

Judgment  affirmed. 


Bkantlt  va.  HoFF  et  al. 

1.  Hap  bjr  the  couatj  surveyor  nnt  eridence,  under  the  circumsUnc«a, 
u  an  official  document  or  as  an  ndmiggion  by  diatrict  road  <M>minu- 
sionera.  It  might  so  to  the  jury  im  n  mere  diagram  to  illustrate 
other  testimony.  Diatrict  road  commiesioDers  hare  no  power  to 
bind  by  their  admiMions  either  tho  public  or  a  land-owner. 

9.  Official  transactions  of  county  commlasioaera  are  preaumod  to  be 
recorded,  and  cannot  be  proved  by  parol  without  accounting  for  the 
abaence  of  the  better  evidence.  A  survey  ordered  by  the  board  to 
find  the  route  of  an  old  road  Ib  not,  simply  because  made  la  pursn- 
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sidered  their  true  character,  unless  the  contrary  affirmatively  ap- 
pears. 
8.  The  scope  of  the  controvf^rsy  and  the  limits  of  the  agreed  issue 
compared,  and  a  new  trial  ordered. 

Injunction.  Evidence.  Land.  Roads  and  bridges. 
Boundary.  County  matters.  Presumptions.  Cliarge  of 
Court.  Before  Judge  Grice.  Bibb  Superior  Court. 
April  Adjourned  Term,  1878. 

Reported  in  the  opinion. 

R.  F.  Lyon,  for  plaintiff  in  error. 

E.  F.  Best  ;  Bacon  ife  Rutherford  ;  G.  W.  Gustin,  for 
defendants. 

Bleokley,  Justice. 

1.  The  true  original  route  of  an  ancient  highway  was  in 
controversy,  and  the  agreed  issue  was  as  to  the  location 
of  a  boundary  line  which  was  co-incident  with  one  of  the 
borders  of  that  route.  The  cause  on  trial  was  a  bill  in 
equity  in  which  Biantly  was  complainant,  and  Huff  de- 
fendant, together  with  two  public  boards  as  co-defendants, 
one  the  county  board  of  commissioners  and  the  other  the  dis- 
trict board  of  road  commissioners,  the  former  board  having 
power  to  order  public  roads  to  be  laid  out,  altered  or  discon- 
tinued, and  the  latter  having  the  immediate  supervision  of 
construction  and  repairs.  A  map  made  by  the  county  survey- 
or after  the  dispute  arose,  and  founded  on  a  survey  made 
hj  him  at  the  instance  of  the  complainant  and  the  board  of 
Toad  commissioners,  with  notice  to  Huff,  but  not  in  his 
presence  or  with  his  consent,  was  not  admissible  in  evi- 
dence for  the  complainant,  even  in  connection  with  the 
testimony  of  the  surveyor  showing  it  to  be  correct  accord- 
ing to  the  data  used  as  a  basis  of  survey.  It  is  apparent  that 
neither  the  surveyor  nor  the  road  commissioners  knew  per- 
ifmally  said  data  to  be  adequate  means  of  identifying  the 
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trae  roate  of  the  road,  except  as  identification  might  reaalt 
from  following  courses  and  distances  from  certain  fixed 
points;  and  tlie  iiiiportant  line  mentioned  in  the  descrip- 
tion, b;  whioh  the  survey  was  guided,  was  one  border  of 
the  road,  the  location  of  which  was  under  search.  It  was 
within  the  discretion  of  the  conrt  to  allow  the  map  to  go 
to  the  jury  as  a  mere  diagram  to  illaeitrate,  or  aid  in  nnder- 
staoding,  the  testimony  of  the  surveyor,  or  that  of  other 
witnesses,  bnt  the  map  was  not  evidence  as  an  official  doca- 
ment,  or  as  in  the  nature  of  an  admiseion  by  the  road  com- 
missioners, they  having  no  power  to  make  an  admiseion 
binding  upon  the  public  or  upon  their  co-defendant.  Huff. 
It  was  competent  for  the  surveyor  to  testify  orally  to  his 
snrvey  and  its  results,  using  the  map,  if  necessary,  to  re- 
fresh his  recollection. 

2.  The  official  transactionB  of  the  county  board  of  com- 
missioners of  Bibb  county  (see  pamph.  acts  of  1873,  p.  2ld), 
are  presumed  to  be  recorded  as  the  law  requires,  and  they 
cannot  be  proved  by  parol,  without  first  accounting  for  the 
non-production  of  the  better  evidence.  Moreover,  if  the 
boiird  'lirvcti.'f)  » 
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4.  Where  the  trial  is  had  upon   a  distiDct  issne  carved 
t  of  the  general  case  by  consent  of  all  the  parties,  and 
duced  to  writing,  the  charge  of  the  court  should  not 
ise  other  issues  and  leave  the  jury  free  to  make  the  ver- 
<3:£<3t  turn  on  them.     The  complainant  alleged  that  his  land 
burdened  with  a  short  section  of  road  never  established 
highway,  but  brought   into    use  as  a  temporarj'  de- 
frora  the  ancient  track,  and  that  the  defendant,  HuflE, 
encroached  with  his  fence  upon  the  disused   track, 
fi  insisted  that  no  detour  had  been  made,  and  that  his 
ce  was  upon  his  own  line  along  the  border  of  the  au- 
nt highway,  and  hence  constituted  no  encroachment.    It 
agreed  in  writing  at  the  trial  that  the  case  proceed  for 
th^    determination  of  his  boundary,  with  power  in  the  jury 
to  ifind  that  the  detour,  if  any,  be  discontinued,  and  the 
<ii^i:a8ed  track,  if  any,  be  re-opened  or  restored  by  tlie  com- 
tt^i^^ioners  at  Huff's  expense.     Certainly,  on  this  narrow 
is^rx^  it  was  error  to  instruct  the  jury  that  if  there  was  a 
d^t:onr,  and  the  same  had  been  in  the  possession  and  use  of 
^ti^    public  for  seven  years  before  the  filing  of  the  bill^  then 
^^^^    title  of  the  public  to  the  detour  itself  was  complete, 
*-*^<i     the   public  could  not   be   deprived  thereof,   though 
^^^    "true  ancient  track  was  elsewhere.     It  was  also  error  to 
^^^t;i-xict  the  jury,  that  although  the  defendant.  Huff,  might 
^^^    ixi  possession  of  land  (meaning  the  disused  road)  to  which 
1^^   l^iid  no  title,  the  complainant  could  not  deprive  him  of 
^^»      i:f  he,   the  complainant,  had  no  title  either.     By  the 
^^^1^8  of  the  agreed  issue,  Huff 's  title  was  the  only  title 
^^cier  examination,  relatively  to  the  space  occupied  by  the 
^^^Tised   road.     The  object  was  to  ascertain   and  fix   his 
"^"•iiidary,   which   done,    the  ancient  road  would  necessa- 
^*y    be  ascertained   and  fixed,   the  border  of    that  road 
1^iug  the  conceded  limit  of  his  land.     It  was  also  error  to 
iti&truct  the  jury,  that  if  Huff  had  encroached  on  the  disused 
^^d,  that  was  a  question  between  him  and  the  county 
^>^>strd  of  commissioners,  and  with  which  the  complainant 
Isad  no  concern,  unless  the  property  thus]taken|was  shown 
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to  belong  to  him.  It  was  also  error  to  instruct  the  , 
respect  to  the  criminal  law  applicable  to  obstructing 
And  the  width  of  the  road  was  not  otherwise  invo 
the  issue  than  as  it  might  be  a  guide  in  finding  and 
that  particular  border  along  which  Huff's  bounda 
There  was  no  dispute  that  from  that  border  tlie  ro 
tended  and  ought  still  to  extend  to  the  full  width  r€ 
by  law. 

5.  In  arriving  at  a  boundary  line  the  jury  are 
Btricted  to  the  courses  and  distances  laid  down  in  th 
If  permanent  monuments,  natural  or  artificial,  sue 
public  road,  are  also  spGcitied  in  the  deed,  and  there 
factory  evidence  that  those  monuments  have  been 
and  that  they  are  still  in  their  original  places,  tin 
check  and  modify  the  courses  and  distances  which  t 
with  them  ;  for  courses  and  distances  are  among  the 
indicia  of  boundary — not  the  highest. 

6.  But  a  public  road,  of  course,  mjiy  change,  and 
this  occurs,  the  boundary  does  not  change  with  it. 
the  road  is  moved  or  transferred  to  other  soil,  the  bo 
remaini 
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through  hie  land,  with  his  permission  and  consent,  by  trav- 
elers and  passengers,    but  without  any  establishment  or 
adoption,  by  the  public  authorities,  of  the  route  of  this 
detour  as  a  part  of  the  highway,  or  as  a  substitute  for  the 
original  route ;  that  in  permitting  the  detour,  he  intended 
it  to  be  temporary,  and  acted  with  a  purpose  to  withdraw 
it  from  use  as  a  way,  at  his  pleasure ;  that  Huflf  has  erected 
a  fence  taking  in  some  of  the  public  road   proper,  thus 
bringing  it  within  his  enclosure,  and  reducing  it  to  his  pos- 
session ;  that  he,  complainant,  wishes  to  terminate  the  per- 
missive use  of  the  detour,  and  that  an  obstacle  to  his  doing 
BO  is,  that  the  public  authorities   object    on   account   of 
there  being  no  other  open  way ;  that  Huff  fails  and  refuses 
to  draw  in  his  fence  to  his  true  boundary,  and  yield  to  the 
public  the  original  road,  which  he  holds  by  intrusion  or 
nearpation.     Huff's  theory,  on  the  contrary,  is  that  there 
has  been  no  detour — no  deviation  from   the  true,  original 
'"onte,  and  that  his  fence  is  now  on  the  border  of  the  pub- 
^'c  road,  his  veritable  boundary  line.     The  county  commis- 
sioners and  the  district  road  commissioners.  Huff's  co-de- 
fendants, are,  it  seems,  indifferent  between  the  contesting 
P^'i'ties,  being  content  with  either  route.     What  they  claim 
IB  only  that  the  public  shall  have  an  open  road,  of  full  legal 
^^dth  and  in  good  condition,  along  one  route  or  the  other. 
^^  pnrsuance  of  a  prayer  in  the  answer  of  the  district  road 
^oinniissioners,  the  complainant  and  Huff  are  interpleading 
^o  Settle  the  question  whether  the  two  routes,  so-called,  are 
^^  fact  one  and  the  same,  as  Huff  contends,  or  different, 
^^^^Uy  and  substantially,  as  the  complainant  contends.      To 
tetermine   the  matter  involved  in   the  interpleader,    the 
*P^ial  and  particular  question  made  in  the  agreed  issue 
^  where  is  Huff 's  boundary  line?     That  line  being  once 
**certained,  the  controversy  is  at  an  end,  as  between  Huff 
Mid  the  complainant ;  for  neither  of  them  contends  that  the 
^e  boundary  is  not  to  be  observed,  or  that  the  true  bound- 
wy  is  not  co-incident  with  the  border  of  the  original  public 
Md,  or  tliat  either  of  the  contestants  has  a  right  to  appro- 
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priate  that  road  as  agaiDst  the  other,  or  as  againat  the  pab- 
lic 

Let  thtJ  cause  be  tried  over,  with  dne  reference  to  the 
scope  and  meaning  of  the  agreed  issue,  aud  with  no  in- 
atmctions  to  the  jury  not  relevant  to  the  same,  or  else  to 
the  power  of  ordering  a  restoration  of  the  road  at  Hnff's 
expense  if  he  has  intnided  upon  it. 

Judgment  reversed. 


The  Commisbionebb  of  tbb  Towh  of  Thomson  vs.  Nokbib. 

1.  The  principle  ruled  In  the  case  of  CaUaieay  t*.  Mayor  and  AUtr- 
mm  ^  MOedfttm,  46  Oa.,  300,  will  not  be  extended  beyond  case* 
covered  by  the  facta  of  tbat  case, — that  is.  to  chhcs  where  the  mu- 
nicipal corporation,  in  granting  license  to  retail  spirituous  liquora, 
acts  wholly  without  Jurisdiction  over  the  subject  matter  of  grant- 
ing license  to  retail. 

3.  Wheraamunicipaicorporationhasjurisdiction  to  grant  such  license, 
and  a  party  voluntarily  applies  therefor  and  voluntarily  pays  the 
price  of  the  license  to  the  clerk  of  council  without  the  issning  of 
any  execution  or  compulsory  process  of  any  kind,  or  any  threat  to 
do  BO,  or  to  punish  him  in  any  way  if  be  does  not  take  out  the  li- 
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The  evidence  made  substantially  the   following    case : 
By  the  act  of  December   16,  1859,  the  town  of  Thom- 
son was  incorporated  and  made  ^^  a  body  corporate  and  po> 
litic  ander  the  name  and  title  of  The  Commissioners  of  the 
Town  of  Thomson,"  with  the  usual  powers,  and  authorized 
in  section  6  ^^  to  issue  licenses  to  retail  spirituous  liquors  in 
said  town  or  corporate  limits,  and  to  charge  for  the  same  a 
8UDI  not  less  than  ten  nor  over  forty  dollars."     By  section 
8  "said  commissioners  shall  have  power,  by  their  clerk,  to 
ifisne  executions,  or  enforce  the  payment  of  all  taxes  and 
debts  due  to  said  corporation,"  which  shall  be  directed  to  the 
marshal,  '^  whose  duty  it  shall  be  to  levy  said  executions  on 
^y  property  belonging  to  the  defendants  that  may  be  found 
io  Columbia  county."     By  an  ordinance  of  the  corporate 
wthorities,  it  was  provided  "  that  no  person  shall  vend  any 
spirituous,  malt  or  fermented  liquors  in  the  town  of  Thom- 
son, in  any  quantity  whatever,  without  first  procuring  a 
license  from  the  board  of    commissioners ;    the  price  of 
^hich  license  shall  be  determined  by  the  board  each  suc- 
ceeding year,  which  shall  be  payable  in  advance." 

The  ordinances  of  1876-7  fixed  the  license  tax  on  retailers 
*t  $150.00  per  annum. 

Norris  began  business  in  1876,  and  before  opening  went 
^0  the  town  clerk  and  applied  for  license  to  retail  spirituous 
%uor8,  which  was  issued  to  him,  and  for  which  he  paid  the 
clerk  $150.00,  and  went  through  substantially  the  same  course 
^1877.  No  one  came  to  see  him  about  the  matter,  or  de- 
'^^nded  that  he  should  take  out  the  license,  or  pay  the  fee 
therefor.  He  applied  for  the  license,  and  upon  its  delivery 
^  him,  paid  the  sum  named  as  the  price  thereof  by  the  clerk. 
He  knew  of  the  city  ordinances  upon  the  subject,  and  paid 
'^uae  he  thought  the  town  had  the  right  to  require  it, 
^d  would  make  him  pay  it  if  he  failed  or  refused.  No 
pvooees  by  execution  or  otherwise  was  issued,  to  his  knowl- 
^56,  to  compel  him  to  pay  it ;  he  "  did  not  give  them  the 
cbttiee."    No  threat  was  used  to  force  him  to  take  out  the 
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license  or  to  pay  for  it, ;  mtde  no  inqniries  and  asked  no 
questiona. 

The  act  of  1873  (p.  16),  onder  tbe  title  of  "  an  act  to 
prescribe  the  manner  of  incorporating  towns  and  Tiltagea 
in  this  state,"  proceeded  to  confer  numerooa  powers  and 
privileges  both  npon  those  towns  which  should  be  thereaf- 
ter created  and  those  already  in  existence.  Among  otheta, 
was  an  anlimited  power  to  reqnire  license  taxes  on  snofa 
things  as  were  required  to  be  licensed  by  the  state,  (Code, 
§789).  The  act  of  1874  (p.  46)  amended  the  title  of  the 
net  of  1872  by  adding  "  and  to  anthorize  towns  and  villages 
heretofore  incorporated  to  exercise  all  the  powers  conferred 
by  this  act." 

Tbe  jary  fonnd  for  plaintiff.  Defendants  moved  for  s 
new  trial  on  th^  following,  among  other  grounds: 

1.  Because  the  coart  erred  in  refusing  to  charge  the  jni; 
as  requested  in  writing  by  defendants:  "If  the  tax  ww 
volantarily  paid  it  cannot  be  recovered  back,  and  the  mere 
existenoe  of  laws  authorizing  the  enforcement  of  the  tax 
by  penalty  or  execution  does  not  constitnte  the  payment 
involuntary." 

"Tbe  payment  was  voluntary  if  not  ander  doreaa,  and 
there  was  no  dorees  if  the  plaintiff  had  the  option  to  pay. 
or  resist  payment." 

._  Because  tlit-  court  trretl  cliar^ing  the  jury  as  follows 

lit  of  theeeeming  conflii 

3.,  SlM 
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the  power  to  enforce  the  payment,  demanded  it  of  the 
plaintiff,  and  in  response  to  such  demand  he  paid  it,  that 
would  not  be  such  a  voluntary  payment  as  wonld  estop  the 
plaintiff  from  recovering  it  back." 

4.  Becaase  the  following  charge  of  the  court  was  error : 
^If  this  case  was  in  court  in  a  different  form,  if  the  plain- 
tiff had  refused  to  pay  and  tiled  an  affidavit  of  illegality  to 
amy  execution  that  might  have  been  issued  to  collect  it, 
you  nor  I  would  have  any  trouble  in  coming  to  a  conclu- 
rion,  nor  would  this  case  ever  have  been  brought." 

6.  Because  the  verdict  was  contrary  to  law  and  evidence. 

The  motion  was  overruled,  and  defendants  excepted. 

H.  Clay  Foster  ;  H.  C.  Honey  ;  Paul  C.  Hudson,  for 
plaintiffs  in  error. 

W.  M.  &  M.  P.  Reese  ;  W.  D.  Tutt,  for  defendant. 
Jaokbon,  Justice. 

The  great  fact  on  which  this  case  turns,  in  our  judgment, 
is  that  Norris  voluntarily  paid  the  license  to  retail  liquors,  ^ 
acted  under  it,  and  got  the  consideration  in  full  for  which 
it  was  paid. 

The  town  of  Thomson  had  jurisdiction  to  grant  license 
t;o  retail  spiritons  liquors,  and  this  fact  takes  this  case  with- 
>nt  the  case  of.  Callaway  vs.  The  Mayor  and  Cowncil  of 
MiUedgeviUe^  48  Oa,^  309.  The  city  of  Milledgeville  had 
lo  authority  for  any  sum  whatever  to  grant  such  license. 

1.  The  principle  ruled  there  will  not  be  extended  beyomd 
sascB  covered  fully  by  similar  facts  to  those  in  that  case, 
tfa)it  is,  to  cases  where  the  grant  of  the  license  for  any  sum 
was  beyond  and  without  the  jurisdiction  of  the  municipal 
Obrporation  granting  it  Where  the  question  is  only  as  to 
tiie  amount  of  license  fees,  and  such  amount  is  paid  with- 
<|Vt  any  compulsory  process  whatever,  we  think  a  distinc- 
^S$m  eaa  be  drawn ;  and  the  principles  of  justice  and  the 
r^Bfreiit  of  authority  demand  that  the  rule  in  that  case 
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laid  down  be  oot  extended  where  other  facte  exist  than  ar 
in  that  case,  making  a  different  case. 

2.  The  troth  is  that  the  authorities  run  counter  if  not  ti 
the  decifliou,  at  least  to  the  reasoning  in  that  case,  and  the; 
are  so  overwhelming  as  to  sweep  away  all  obstruction) 
which  ma  J  be  interposed  by  obiter  dicta  or  reasoning  un- 
supported by  prior  authority.  See  authories  cited  by  plain 
tiffs  in  error :  2  Dillon,  751;  Cooly  on  Taxation,  566-8-9 
Burroughs,  442-3 ;  31  Penn.  St.,  73 ;  1  Ohio  St.,  (N.  S.; 
268;  46  Calif ornia,  589;  13  Am.,  220;  10  Allen,  48;  24 
Conn.,  8S;  13  Abbott,  351;  2  Sandford,  475;  29  Bar- 
bour, 85  ;  51  Barbour,  159 ;  27  Maine,  145  ;  ISMissouri,  563 ; 
20  Missouri,  143  ;  10  Peters,  137 ;  15  Wallace,  75 ;  12  Pick., 
13  ;  13  Gray,  476  ;  8  Gushing,  55 ;  10  Peters,  150  ;  9  Cowen, 
674;  18  California,  27-1;  115  Mass.,  367;  70  N.  C,  55; 
52  Missouri,  107,  etc.,  etc. 

Therefore,  we  lay  down  the  principle  announced  in  the 
syllabus  at  the  head  of  this  opinion,  that  where  tiie  corpc 
ration  has  jurisdiction  over  the  subject  matter  of  the  gra' 
of  license  to  retail  liquors,  and  the  amount  of  the  fee 
f^iiiturily,  witliouL  e\ecutii.ni  issued  tlierefor  or  <.■» 
:_6Qrt.  or  even  threat  to  J 

waa  authorized 
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Judgments.  Amendment.  Practice  in  the  Superior 
Court.  Before  Judge  Gbiob.  Fulton  Superior  Court. 
April  Term,  1878. 

The  comptroller-general  issued  execution  against  the 
Georgia  Railroad  for  $23,802.07,  as  its  tax  for  the  year  1874. 
A  levy  was  made  and  affidavit  of  illegality  filed.  Upon 
the  issue  thus  formed  the  court  adjudged  that  '^  the  ille- 
gality be  sustained  as  to  all  tax  claimed  except  the  tax  upon 
four  hundred  and  forty  shares  of  new  stock,  valued  at 
193.00  per  share,  being  the  sum  of  $204.50,  and  that  the 
fi'fa.  proceed  to  collect  said  last  named  sum,  and  the  fur- 
ther Bum  of  for  cost."     This  judgment  was  affirmed 

in  the  supreme  court.    When  the  case  came  on  again  for 
trial,  the  plaintiff  moved  to  amend  his  demurrer  to  the  il- 
legality, namely,  that  which  had  been  before  passed  on  both 
by  the  superior  and  supreme  courts.     To  this  it  was  objected 
by  the  defendant  that  the  matters  presented  were  res  adju- 
^icakij  and  that  plaintiff  was  estopped  from  proceeding 
^rther  with  the  case.     This  position  the  court,  on  inspect- 
'Qg  the  record,  sustained,  and,  on  defendant's  motion,  passed 
*0  order  directing  the  remittitur  from  the  supreme  court 
^o  be  entered  on  the  minutes  mmc  pro  tunc^  and  it  was  en- 
ured accordingly,  and  plaintiff  excepted. 

R.  N.  Ely,  attorney-general ;  R.  Toombs  ;  D.  M.  Dd- 
^OSB,  for  plaintiff  in  error. 

J.  B.  CuMKiNa ;  McCay  &  Trippe  ;  Hknky  Hillyer,  for 
defendant. 

^r^icKLKY,  Justice. 

The  superior  court  passed  its  final  judgment  disposing 
^i  this  litigation,  so  far  as  the  present  fi.  fa,  and  affidavit 
^  illegality  are  concerned,  in  December,  1874.  That 
judgment  was  affirmed  here  in  June,  1875.  See  54  Oa.^ 
til    The  affirmance  was  simple  and  unconditional,  with 
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no  direction  or  special  order  in  the  matter.     The  effect  of 
"^nch  affirmance  was  to  leave  the  judgment  of  the  snp^or 
court  in  as  full  force  as  if  it  had  not  been  excepted  to. 
And  if  it  had  not  been  excepted  to,  there  can  be  no  doubt 
that  it  would  have  been  a  finality  to  the  case,  and  conda- 
sive  upon  the  parties.     Its  affirmance  here  upon  exceptiow 
and  writ  of  error,  could  not  weaken  or  impair  it,  but  would 
rather  strengthen  and  confirm  it.     It  seems  that  there  wm 
an  omission  to  enter,  in  the  court  below,  the  remiUibif 
from  this  court,  until  July,  1878,  when,  according  to  the 
present  bill  of  exceptions,  the  case  was  '^  regularly  calM 
for  trial,  and  both  parties  announced  ready."     Why  there 
should  have  been  a  call  of  the  case  for  trial,  when  there 
was  nothing  left  to  try,  does  not  appear.     Doubtless  it  was 
a  mere  oversight,  and  was  caused,  perhaps,  by  some  emh 
neous  or  incomplete  state  of  the  docket  entries.     The  phun- 
tiff  proposing  to  amend  the  demurrer  to  the  affidavit  of 
illegality,  and  the  defendant  objecting,  the  court  inspected 
the  record,  and  found  that  the  demurrer  was  no  longer 
pending — that  it  had  been  heard  and  disposed  of  more  than 
two  years  and  a  half  previously,  and  that  there  was  a  judg- 
ment sustaining  the  affidavit  of  illegality,  except  as  to  a 
certain  sum,  and  ordering  the  fi,  fa.  to  proceed  for  the  col- 
lection of  that  much.     There  had  been  no  reversal  of  tha% 
judgment ;  on  the  contrary,  when  the  remittitur  from  this 
court  was  produced,  it  showed  an  affirmance.     The  failure 
to  enter  the  remittitur  on  the  minutes  of  the  superior  court- 
so  as  to  complete  the  record,  could  not  nullify  the  aflSrn^ 
ance  or  convert  it  into  a  reversal.     A  motion  to  enter  th-^ 
remittitur  nunc  pro  tunc  was  in  order,  and  the  defendant 
having  made  the  motion,  the  court  was  correct  in  granting 
it.     The  remittitur^  whenever  presented,  is  the  proper  ev0 
dence  to  the  court  below  of  the  decision  of  this  court;  an*^ 
the  decision  thus  evidenced  is  to  be  respected  and  in  goof^ 
faith  carried  into  effect.     Code,  §4285.     To  do  this  is  no^ 
discretionary  with  the  presiding  judge,  but  matter  of  stater:^ 
tory  mandate  and  compulsion.     We  were  mnob  presseCiss 
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bat  little  impressed,  with  the  argument  for  the  plaintiff, 
that  the  former  adjudication  simply  ruled  certain  questions 
raised  by  the  original  demurrer  to  the  affidavit  of  illegality, 
and  that  as  the  proposed  amendment  sought  to  introduce 
new  and  distinct  grounds  of  demuri'er,  not  before  in   the 
case,  the  case  itself  was  left  intact  as  to  these  grounds. 
This  argument  ignores  the  fact  that  there  was  a  final  judg- 
ment covering  the  entire  case,  and  disposing  of  it  forever, 
which  judgment  was  reviewed  by  the  court  and  affirmed. 
The  effect  of  a  final  judgment  is  not  to  be  avoided  by 
showing  canse  against  it  under  the  guise  of  an  amendment 
to  the  pleadings.     Amendments  are  admissible  to  uphold 
judgments,  but  not  to  overturn  them.     If  the  new  grounds 
of  demurrer  were  good,  or  thought  to  be  good,  they  should 
have  been  urged  whilst  the  case  was  pending,  and  not  held 
in  reserve  until  some  years  after  it  was  finally  determined. 
That  a  change  of  incumbents  in  the  the  office  of  attorney- 
general  had  tiiken  place  in  the  meantime,  makes  no  differ- 
*D  the  legal  principle.     The   attorney-general,  like  other 
^unsel,  must  abide  the  consequences  of  acts  done  or  omitted 
"y  his  predecessors.     Judgments,  whether  against  the  state 
^'against  individuals,  do  not  yield  to  a  change  of  counsel 
^^  legal  advisers.     The  most  eminent  professional  skill  on 
®*tth  cannot  raise  the  dead  to  life  by  a  motion  to  amend. 
*^hi8  case  was  dead  when  the  present  attorney-general  was 
*^lled  to  treat  it,  and  his  genius  and  learning  can  never  re- 
*^imate  its  dry  bones.     He  may  well  rest  from  his  labors 
^  far  as  it  is  concerned. 

Ve  need  not  and  do  not  anticipate  the  effect  of  the  judg- 

'^nt  upon  a  subsequent  correct  assessment  of  taxes  for  the 

^^r  1874,  if  any  such  assessment  should  be  attempted,  and 

^  a  ^.  fa.  based  thereon  should  be  sent  forth  from  the 

^^ffice  of   the  comptroller-general.     All   we    rule   is    that 

^  final  and  conclusive  judgment,  terminating  the  litigation 

^  the  present  ^.  /a.  and  affidavit  of  illegality,  has  been 

^K^BOdered,  and  the  case  is  no  longer  in  court. 

Judgment  affirmed. 
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1.  There  being  do  material  error  In  the  cborge  of  the  court  (a  regwi^^B 
to  imbecility  of  mlod  la  the  grantor,  and  undue  Influonoa  «z«rt«i^^l 

upon  him  bf  the  grantee,  Kud  the  evidence  belDg  lufficieDt  to  mp 

purt  the  verdict  of  tbe  jarj  on  that  point,  lliere  was  no  error  la  re 

fuBiDg  to  *et  ailde  tbe  verdict  and  gnint  a  new  trial  on  the  uatgn 

inenls  of  error  which  relate  to  those  points. 

2.  If  tbe  consideration  of  the  deed,  which  was  tbe  malnt«B(U)c«  ftaiL— 
support  of  tbe  grantor  for  life  by  the  grantee,  has  not  been  per 
formed  by  the  grantee  in  any  respect,  tbe  remedy  !•  by  action  -*^-^ 
law  for  damages,  there  being  no  allegation  of  lnsoWeii<^  In  tb^^^ 

Charge  of  Conrt,     ContractB.    Eqnity.    Before  JnAfr-    = 
Hamsill.      Berrien   Superior   Court.     September   Term-- 
1878. 

JobD  Ijndsey,  filed  hie  bill  against  bis  eon,  Benj.  F.  T.inH    m 
8e;,  alleging,  in  brief,  as  f oIIowb  : 

In  1S60  he  was  etricken  witb  paralysis.    It  oaased  hin^ 
niQob  BoSering,  made  bia  mind  give  waj,  and  induoed  ■- 
fear  that  his  property  would  all  be  lost  becanee  of  his  ini^ 
bility  to  attend  to  his  business.    His  mind  was  so  feeble  f  ronii 
diaease  and  age,  that  be  conid  not  nnderetan^  faia  bnaineiB 
nor  the  nature  and  (.'onuequGnces  i>I  \\\a  act'ioiis,  and,  Itein^ 
8  eliildreii  Hud  others,  he  was  prevailee- 
Lthe  10th  of  Jannarij^ 
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He  signed  the  deed  bnt  never  delivered  it.  He  put  it 
into  his  trunk  and  subsequently  destroyed  it.  Subsequently 
his  son  had  a  copy  of  the  deed  established,  a  jury  finding 
that  it  had  been  delivered.  The  jury  was  tampered  with 
by  third  persons. 

His  son  took  possession  of  the  land  under  promise  to 
comply  with  his  said  obligations,  but  failed  to  maintain 
and  support  him,  neglected  his  property,  and  by  petty  an- 
noyances, compelled  him  to  abandon  his  house  and  seek 
shelter  elsewhere.  And  yet  he  refuses  to  reconvey  said 
premises  to  the  father. 

Discovery  was  waived.  The  prayer  was  for  the  cancella- 
tion of  the  deed,  for  an  accounting  for  the  rents,  issues  and 
profits  of  the  land  during  the  son's  occupancy,  and  for  gen- 
eral relief. 

The  answer  of  the  son  admitted  complainant's  age  and 
that,  by  paralysis,  his  physical  and  mental  vigor  were  im- 
paired ;  but  denied  that  the  maker  of  the  deed  did  not 
fully  understand  its  effect,  and  said  it  was  freely  made ; 
that  it  was  delivered ;  that  he  took  possession  under  it  and 
fulfilled  all  his  obligations  therein  assumed ;  and  that  the 
father  abandoned  his  house  without  fault  of  the  son.  He 
said  the  fact^of  delivery  had  been  decided  by  the  jury,  and 
that  they  were  not  tampered  with. 

As  to  the  main  facts  involved  in  the  bill  and  answer,  the 
evidence  was  very  conflicting — especially  as  to  the  compe- 
tency of  the  complainant  to  make  the  deed. 

The  jury  found  for  defendant.  Complainant  moved  for 
a  new  trial  on  the  following,  among  other  grounds  : 

1.  Because  the  court  refused  to  charge  the  following  re- 
quest : 

**  When  the  party  executing  an  instrument  is  a  weak  man 
and  liable  to  be  imposed  upon,  the  court  will  look  upon 
the  circumstances  and  nature  of  the  transaction  with  a  very 
jealous  eye  and  will  very  strictly  examine  the  conduct  and 
behavior  of  the  persons  in  whose  favor  it  is  made.  If  it 
that  any  acts  or  strategies  or  any  undue  means  have 
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been  used ;  if  it  seea  the  least  spark  of  impoEttion  at  the 
bottom,  or  that  the  donor  is  in  snch  a  situation  with  respect 
to  the  donor  as  may  naturally  f^ive  an  uiidne  influence  over 
him  ;  if  there  be  the  least  scintilla  of  fraud,  in  such  a  cose 
the  court  will  and  ought  to  interfere." 

2.  Beeaaso  the  court  charged  as  follows  : 

"  Every  man  over  &1  years  of  age  is  presumed  by  law  to 
be  capable  of  making  a  contract,  and  when  a  party  comes 
into  court  and  seeks  to  »ot  aside  his  own  deed  upon  the 
ground  that  he  was  mentally  incompetent  at  the  time,  the 
law  throws  the  burden  of  proof  on  him,  and  he  must  show 
by  the  evidence  that  ho  was  not  competent  to  contract  or 
transact  business.  The  fact  that  a  man's  mind  id  weak,  or 
that  it  had  been  somewhat  impaired,  by  age  or  disease  in 
part,  is  not  a  gooJ  grouiul  for  setting  aside  his  deed  ;  but 
it  must  appear  that  ho  was  not  of  sufficient  mind  to  under- 
stand the  nature  and  character  of  the  instrument  that  he 
waa  executing,  the  property  uf  which  he  was  disposing,  and 
the  person  to  whom  made  and  the  consideration  moving  to 
it.  If  his  mind  was  sufficiently  strong  to  understand  these 
thin|^  then  he  was  competent  to  mnke  the  deed,  and  it  is 
binding  on  him.  The  law  has  never  marked  out  a  definite 
and  fixed  line  between  capacity  and  incapacity,  because  it 
is  almost  impossible  so  to  do,  but  our  Code  says  that  the 
following  persons  cannot  generally  make  a  valid  contract. 
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Inflaence  or  persnasion  may  be  used  to  obtain  the  making 
of  a  deed  :  it  is  only  undue  influence  that  the  law  gener- 
ally guards  against ;  and  to  make  that  good  it  must  appear 
to  be  an  improper  influence,  or  a  proper  influence  used  for 
an  improper  purpose,  and  then  it  must  in  this  case  have 
been  with  the  knowledge,  connivance  or  consent  of  B.  F. 
Lindsey." 

4.  Because  the  court  charged  as  follows : 

"  As  to  the  other  ground,  that  B.  F.  Lindsey  failed  to 
eomply  with  or  carry  out  the  conditions  of  the  deed,  I 
charge  yon  that  it  is  not  a  ground  for  setting  aside  the 
deed ;  there  is  no  provision  in  this  deed  that  it  shall  be 
void  on  tlie  failure  to  perform  the  consideration.  It  only 
sets  up  certain  things  to  be  done  as  the  consideration,  and 
if  the  defendant  fails  to  fulfil  the  consideration,  then  the 
plaintiff  would  have  the  right  to  sue  for  and  collect  the 
value  of  it,  but  not  to  set  aside  the  deed,  etc." 

The  motion  was  overruled,  and  complainant  excepted. 

A.  T.  MoIntyre,  by  N,  J.  Hammond,  for  plaintiff  in  er- 
ror, cited  as  follows :  On  capacity  of  grantor,  Code,  §§2401, 
2409  ;  6  Oa,,  325  ;  17  7*.,  364 ;  27  /J.,  444:.  Consideration 
precedent,  Code,  §2722  ;  42  Ga.^  180.  Inadequate,  Code, 
§2742. 

• 

8.  T.  Peeplbs  &  Son,  by  brief,  for  defendant,  cited  as 
follows:  On  capacity.  Code,  §2729;  31  Oa,,  512;  43  /J., 
79 ;  21  /i.,  552.  On  undue  influence,  Code,  §2401  ;  6  Oa., 
325. 

Jackson,  Justice. 

1.  By  reference  to  the  report  of  the  pleadings  and  facts 
of  this  case,  it  will  be  seen  that  many  errors  are  assigned 
upon  charges  and  refusals  to  charge  in  regard  to  imbecility 
of  mind  in  the  grantor  and  undue  influence  exerted  by  his 
dtUdren  upon  him  to  make  the  deed  to  the  grantee.  We 
lee  no  substantial  error  in  any  ruling  complained  of.     In- 
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deed,  few  of  them  were  pressed  id  argument  before  oa  as 
erroneoas.  The  jury  found  that  the  f&ther's  miud  was 
strong  enoas^h  to  make  the  contract,  the  evidence  abnn- 
dantlj  BQstains  the  finding,  and  the  jadge  was  right  to  ap- 
hold  the  verdict  on  this  poiDt.  So  in  regard  to  undue  in- 
flaeQoe,'the  charge  was  right,  and  there  is,  if  an^  at  all,  but 
the  alighteat  evidence  of  an;  inflnence,  and  none  on  the 
part  of  the  grantee  or  authorized  by  him. 

2.  The  consideration  of  the  deed  is  the  continued  enp- 
port  of  the  father  by  this  bod,  to  whom  it  was  made  It  is 
not  a  condition  precedent.  It  is  not  pretended  that  he 
is  unable  to  comply  with  bis  contract,  and  the  only  dispute 
is  ID  reepect  to  whether  be  baa  done  bo  or  not.  The  remedy 
is  for  failure  to  do  bo,  the  contract  being  execnted,  by  ac- 
tion at  law  for  damages.  Such  remedy  being  adequate  aod 
complete  at  law,  equity  will  not  interfere  to  set  aside  the 
conveyance.  These  points  control  the  case,  and  the  judg- 
ment is  affirmed.  See  31  Oa.,  512;  43  Ga.,  7tf  ;  6  (?a., 
335  ;  Code,  §8095  ;  5  Ga.,  400. 

Judgment  affirmed. 


FEBRUARY  TERM,  1879.  651 


Bledioe  et  al.  vt.  WlIliDgtaam. 


person  named  in  the  levy  as  tenant  for  life,  though  not  such  in  fact, 
is  in  existence 
8.  A  sherifl  cnnnot  legally  sell  a  larger  estate  than  that  embraced  in  his 
levy.  Nor  can  three  levies  of  three  several  executions,  each  against 
a  different  defendant,  be  consolidated  as  authority  to  sell,  so  as  to 
make  a  single  act  of  sale  under  the  whole  pass  title.  Thus,  where 
one  of  the  levies  was  upon  an  estate  for  life  in  certain  realty  as  the 
property  of  one  person,  the  sole  defendant  in  the  first  fi.  fa.,  and 
another  of  the  levies  was  upon  an  undivided  half  in  remainder  in 
the  same  realty  as  the  property  of  another  person,  the  sole  defend- 
ant in  the  second  fl.  fa. ,  and  another  of  the  levies  was  upon  an  un- 
divided half  in  remainder  in  the  same  realty  as  the  property  of  an- 
other person,  the  sole  defendant  in  the  third  fi  fa.,  a  sale  of  the 
realty  under  all  of  the^./<M.  and  levies,  as  one  single  transaction, 
and  for  a  gross  sum,  was  illegal  and  void.  The  purchaser  acquired 
nothing — no  title,  no  right  to  possession. 

Levy  and  ealo.    Sheriff.     Estates.     Before  Judge  Potixb. 
Oglethorpe  Superior  Court.     October  Term,  1878. 

Willingham   filed  his  petition   against    Young,   sheriff, 
making,  in  snbstance,  the  following  case  : 

On  October  3, 1876,  a  tract  of  land  containing  one  hundred 

SLTk^  fifty  acres  was  sold  at  sheriff^s  sale,  and  was  purchased  by 

I>^titioner  and  oneMcKae  for  $63.00.     An  estate  for  life  of 

^^ary  V.  Bledsoe  in  the  land  had  been  levied  on  by  Melton, 

*   Cionstable,  by  virtue  of  two  ji,fa%.  in  favor  of  petitioner 

^S^inst  her,  and  by  virtue  of  three ^./a*.  against  her  in  favor 

^^     McRie,  issued  from  the  justice  court  of  the  228th  dis- 

^'^cst,  G.  M.     The  one  undivided  half  interest  in  the  remain- 

"^**,  after  the  termination  of  the  life  estate,  was  levied  on  as 

^^4^  property  of  Eunice  J.  Marable,  under  an  execution  issued 

^^c>in  the  same  court,  in  favor  of  petitioner.     The  other  un- 

^^"^ided  half  interest  in  the  remainder  was  levied  on  as  the 

p^'operty  of  Louisa  E.  McLain,  under  two  executions  issued 

^'^tn  the  230th  district  G.  M.,  in  favor  of  McRae.     These 

^^Vies  were  all  made  by  Melton,  constable,  and  returned  with 

tJ^^  fi,fa^.  to  Young,  then  deputy  sheriff.     Notice  of  the 

iB'Vies  was  given  to  Mrs.  Bledsoe,  the  tenant  in  possession. 

'She  property  was  advertised  as  required  by  law,\ind  the  sale 
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mw)o  bj  Mid  deputy  sherifF.  Some  weeks  after  the  pur- 
chase, HcRae  sold  hia  interest  to  petitioner.  At  the  close 
of  the  jear  1876,  petitioner  demanded  possession  of  Mn. 
Bledsoe,  which  was  refnsed.  To  the  April  term,  1^77,  of 
the  superior  court,  petitioner  bronj^ht  ejectment  against 
Mrs.  Bledsoe,  and  William  A.  and  Eunice  J.  Marable,  the 
last  two  persons  having  moved  to  said  land  after  the  eale 
aforesaid.  At  the  ensuing  October  term,  under  the  advice 
of  counsel,  petitioner  dismissed  this  action,  reljring  upon  the 
proceeding  now  instituted  by  this  petition  for  his  protec- 
tion. Toung  has  since  been  elected  sheriff  of  the  conutj. 
Petitioner  prajs  a  mle  ni«i  against  him,  requiring  Iiim  to 
show  canse  wb;  a  rule  absolute  should  not  ieene  directing 
him  to  place  petitioner  in  poseeBsion  of  said  one  hundred 
and  fifty  acres. 

This  petition  was  filed  and  rule  nisi  issued  at  the  April 
term,  1878.  At  the  ensuing  October  term,  the  court  di- 
rected that  Mrs.  IJledsoe,  Mrs.  Marable,  and  the  children  of 
Ix>nisa  £.  McLain,  deceased,  by  W.  A.  Marable,  their  next 
friend,  be  made  parties  defendant  to  the  petition.  They 
answered  to  the  effect  that  at  the  time  of  the  various  levies 
above  reciU-d.  mid  at  the  time  of  the  sale,  tliey,  to-wit :  Mrs. 
u  of  Mre,  McLain,  had 


FEBRUARY  TERM,  1879.  553 

Bladsee«r  al.  vr.  Willingham. 

Saicubl  Lumpkin  ;  L.  &  H.  Cobb,  for  plaintiffs  in  error, 
cited  Code,  §§3640,  3647. 

John  C.  Reed  ;  W.  G.  Johnson  ;  Pope  Bakrow,  for  de- 
fendant, cited  Code,  §§3651,  3652. 

Bleckley,  Justice. 

1.  First,  as  to  Mrs.  Bledsoe.     The  executions  against  her 
were  levied  upon  an  estate  for  her  life  in  the  premises ;  she 
was  in  possession,  and  notice  was  given  to  her  of  the  levy. 
She  resists  being  turned  out  because,  in  fact,  her  interest  in 
the  land  was  not  an  estate  for  life  in  the  whole  or  any  part, 
but  an  estate  in  fee  simple  in  one  undivided  third.     If  there 
had  been  a  legal  sale  in  other  respects,  this  answer  would 
not  avail  her ;  for,  so  far  as  appears,  she  took  no  steps  to 
arrest  the  sale,  and  did  not  give  notice  to  the  officer  or  to 
bidders  that  her  estate  was  different  from  that  described  in 
the  levy.     Must  plaintiffs  and  levying  officers  know  at  their 
})eril  the  full  magnitude  of  the  interest  which  defendants  in 
execution  have  in  land  ?    We  think  not,  so  far  as  defend- 
ants themselves  are  concerned,  especially  where  due  notice 
given  directly  to  such  defendants  of  the  levy.    It  may  be 
hat  where  a  less  estate  than  that  really  owned  by  a  de- 
endant  is  levied  upon,  the  officer,  upon  being  informed  of 
t,  might  be  under  obligation  to  change  the  levy  so  as  to 
the  larger  estate,  and  if  he  refused  to  do  it,  the  sale 
ight  be  arrested  by  affidavit  of  illegality,  or  by  some  other 
-^eans.     Possibly,  too,  a  defendant   might  stand  excused 
3X)m  taking  any  steps  whatever  to  arrest  the  sale,  further 
an  to  give  notice  to  the  officer  and  to  bidders.     But  when 
defendant  has  due  notice  of  a  levy  which  is  not  accurate 
the  description  of  his  interest,  he  ought  certainly  to  do 
Something  if  he  does  not  mean  to  acquiesce,  and  not  act  as 
^f  he  did  acquiesce.     The  Code,  section  3640,  declares,  it  is 
true,  that  '^  the  officer  making  a  levy  shall  always  enter  the 
tune  on  the  process  by  virtue  of  which  such  levy  is  made, 
l&d  in  such  entry  shall  plainly  describe  the  property  levied 
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on,  and  the  amount  of  the  mterest  of  tlie  defendant  tliere- 
in."  But  this  language  duea  not  mean  tbat  tbe  interest  de- 
scribed sliall  always,  as  matter  of  fact,  be  the  ti'ue  interest, 
at  the  peril  of  a  void  sale.  It  means  that  the  interest  in- 
tended to  be  seized  and  sold,  must  be  defined  or  specified  in 
the  levy,  and  not  set  out  generally  as  an  interest,  or  as  the 
interest  of  the  defendant  in  the  property.  Doubtless  the 
purpose  and  expectation  of  the  law  are  that  ofliccrs  will  be 
diligent,  fur  the  sake  of  both  parties  to  the  process,  and 
that  the  resnlt  will  commonly  be  a  description  correspond- 
ing to  tbe  fact  of  the  actnal  interest  in  the  particular  case. 
Of  conrse,  the  law  wants  the  true  interest  ascertained  and 
set  out;  but,  as  we  have  stated,  where  some  certain  and 
definite  interest  is  expressed  in  the  levy,  and  the  defendant 
has  notice  of  it,  and  yet  does  nothing  and  says  nothing,  the 
sale  will  not  be  void  to  the  extent  of  the  interest  specified, 
though  it  may  turn  ont  that  he  owned  a  larger  estate.  For 
the  reasons  which  we  have  endeavored  tu  assign,  and  for 
the  further  reason  that  the  purchaser  at  sheriff's  sale  of  a 
life  estate  in  land,  the  tenant  for  life  being  in  possession,  ie 
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possession  by  her  favor  but  by  their  own  right ;  and  they 
cannot  be  turned  ont  by  reason  of  the  sale  of  their  supposed 
remainder  interest,  because  the  purchaser  of  a  remainder  is 
not  entitled  to  enter  so  long  as  the  particular  estate  is  in 
existence.     At  sherifTs  sale  the  purchaser  cannot  acquire  a 
larger  estate  than  that  levied  upon ;  if  the  levy  is  upon  a 
remainder,  only  a  remainder,  at  most,  passes.     He  cannot 
be  heard  to  say  that  there  is  in  fact  no  particular  estate  and 
sever  was.     As  to  him,  it  makes  no  difference,  with  refer- 
ence to  a  present  right  of  possession,  that  the  nominal  ten- 
^mt  for  life  mentioned  in  the  levy  is  a  tenant  in  common  in 
:^ee,  and  not  a  tenant  for  life.     A  remainder  is  an  estate  that 
^stands  over  for  future  enjoyment,  and  having  bought  a  re. 
Kisiainder,  eo  nomine^  and  nothing  else,  he  must  wait.     We 
ill  not  here  go  into  the  effect  of  a  misdescription  of  the 
interest  of  Mrs  Marable  and  Mrs.  McLain;  for,  as  they 
ere  not  served  with  notice  of  the  levy  as  was  Mrs.  Bled- 
the  question  as  to  them  is  not  so  easy  of  solution ;  and 
Kiy  solution  of  it  is  rendered  unnecessary,  now  or  hereaf- 
ir,  by  the  concluding  head  of  this  opinion. 
3.  The  sheriff  sold  the  land  under  all  the  Jl,fas.y  as  one 
ngle  act  and  for  a  gross  sum.     The  fi,  fas,  were  against 
e  three  ladies  severally,  no  one  of  them  embracing  more 
Jbft.«tt  one  defendant.     And  there  were  two  separate  plain- 
'""^^"  one  in  certain  of  the^./!w.,  and  the  other  in  the  rest. 
le  levies  were  unlike,  those  affecting  Mrs.  Bledsoe  being 
^I>on  an  estate  in  the  land  for  her  life,  and  those  affecting 
tli^  other  two  being  (each  set)  upon  an  undivided  half  in  the 
remainder.    What  did  the  life  estate  sell  for  ?  What  did  each 
tixxdivided  half  of  the  remainder  sell  for  ?  What  credit  should 
1^>^  entered  on  the^.  fas.  against  Mrs.  Bledsoe,  and  what  upon 
k  those  against  each  of  the  others  ?    Is  there  any  possible 

ft  tfiswer  to  these  questions,  outside  of  mortuary  tables  and 
B  tbe  doctrine  of  mere  chances  and  probabilities  ?  For  the 
K  ihfiriff  to  pool  similar  levies  upon  the  same  property  of  one 
^B  nd  the  same  defendant,  may  not  be  uncommon  or  im- 
^ft      Ff^er ;  bat  to  pool  dissimilar  levies  against  different  de- 
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fendaaU,  aad  sell  nndtsr  all  at  the  same  time  and  for  oae 
groBS  price,  is  soch  a  proceeding  as  we  have  never  heard  of 
before.  There  is  no  doubt  that  the  sale  was  illegal  and 
atterly  void,  and  that  the  puichaeer  took  nothing  as  against 
any  of  tbe  defendants  in  execution  ;  that  he  acqaircd  no 
title,  nor  anjr  right  of  poseeesion,  present  or  prospective. 
It  was  error  to  grant  any  order  to  aid  his  entry. 
Judgment  reversed. 


Fkeemam  ve.  HoLUBS  et  at. 

Unleu  tbere  be  proof  of  an  express  contract  on  the  part  of  r  married 
woman  (o  pay  tor  dentielry  done  for  herself  and  cbild,  sbe  being 
accompanied  t^  bar  husband  when  Introduced  with  tbe  child  to  the 
denUat,  then  can  be  no  recorerj  againal  tbe  wife— especially  where 
it  appean  that  the  dentiat  knew  nothing  about  ber  having  any  sepa- 
rate estate,  and  impliedly  gave  credit  to  the  husband,  and  not  to  tbe 
wife. 

Haaband  and   wife.    Contracts.    Before  Judge  Gbioe. 
Bibb  Snperior  Conrt.    April  Term,  1878. 
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the  jury  found  for  the  plaintiffs  again,  a  motion  for  a  new 
trial  was  made  and  overruled,  and  the  case  is  here. 

Mr.  Freeman  accompanied  his  wife  and  child  to  the  den- 
tist at  the  first  sitting.  No  contract  was  made  by  the  den- 
tist with  Mrs.  Freeman.  He  did  not  know  that  she  had 
any  separate  estate,  and  the  credit  evidently  was  given  to 
the  husband. 

It  is  his  duty  to  support  his  wife  and  supply  her  with 
necessaries  suited  to  her  station.  The  fact  that  he  intro. 
duced  her  shows  that  he  regarded  this  as  necessary  work 
for  herself  and  child;  and  in  the  absence  of  an  express 
contract  on  her  part  to  pay  the  debt,  it  cannot  be  collected 
from  her  separate  estate.  No  such  contract  is  shown.  On 
the  contrary,  she  swears  there  was  none,  and  that  the  debt 
was  her  husband's ;  and  the  dentist  does  not  contradict  her. 
He  admits  that  he  did  not  even  know  that  she  had  any 
separate  estate.  Afterwards  he  says  he  met  her  and  she 
said  the  debt  would  be  paid.  But  this  was  no  promise  to 
to  pay  it  out  of  her  estate ;  and  if  it  had  been  it  would 
have  been  void,  being  a  promise  to  pay  the  husband's  debt, 
if  the  credit  was  given  to  him,,  which  is  very  clear  from  the 
entire  evidence. 

Section  2730  of  the  Code  declares  that  "the  contracts  of 

a  married  woman  are  generally  void  ;"  and  in  the  case  of 

Urquhartvs.  Oliver^  56  Oa,^  347-8,  the  question  is  asked  how 

far  the  section  is  modified  by  the  act  of  1866,  commonly 

called  the  woman's  law. 

She  certainly  cannot  be  surety  or  bind  herself  to  pay  her 
husband's  debts ;  Code,  §§ 1 783, 1786.  Perhaps,  being  ^.feme 
Hole  as  to  her  present  separate  property  and  all  her  future 
acquisitions  to  all  intents  and  purposes,  she  may  now  make 
any  other  contract,  and  it  would  be  valid.  Such  appears 
now  to  be  the  law ;  but  it  is  enough  to  say  in  this  case  that 
she  has  made  no  contract.  The  verdict  ought  not  to  stand- 
tUierefore,  in  law  against  her  whatever  may  be  our  view  as 
lo  the  justice  of  the  debt  against  both  her  husband  and 
Ittmlf.     ^^  Hard  cases  make  bad  law,"  and    we  have   no 
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right  to  make  law  good  or  bad,  bnt  oar  dntj  is  onlj  to  ez- 
ponnd  and  enforce  it.     Tlie  jndgraent  is  reversed  and  a 
new  trial  awarded. 
Jodgtnent  reversed. 


Kelbbt  v».  Tbb  State  of  Gsorou. 

rni*  cu«  wu  >i£ud  M  lb«  lul  (tnn  mi  decltlan  nMtvcd.) 

Wbere  Ibe  evidence  Is  cODclusive  that  the  cftroBl  knowledge  was  real- 
ised, and  the  only  posaible  queBlion  is  concerning  tbe  force  and  tbe 
consent,  a  verdict  finding  the  prisoner  euilty  of  an  assault  with  intent 
to  rape  is  contrary  to  lnw.  It  is  expressly  inhibited  by  section  -UTl 
of  the  Code. 

Criminal  law.  Kapc.  Before  Judge  Hilltrr.  Fulton 
Superior  Court.    April  Term,  1878. 

Ketee;  was  placed  npon  trial  for  the  offense  of  rape  al- 
leged to  have  been  committed  upon  the  person  of  Alice 
Kenaed;.    He  pleaded  not  gailty.    The  evidence  showed 
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her  will.     There  is  absolutely  no  evidence  of  an  nnsuccess- 
fnl  attempt — of  a  mere  assault  with  intent  to  commit  a  rape. 
The  circnmstances  detailed  by  the  witness  being  all  consid- 
ered, there  is  more  room  to  doubt  upon  the  point  of  force  and 
consent  than  there  is  upon  the  fact  of  accomplished  inter- 
course.    The   transaction  was  continuous,  from  the  first 
overtures  made  on  the  occasion,  to  the  consummation  of 
the  deed,  and  it  cannot,  therefore,  be  said  that  there  were 
two  offences  committed,  both  a  rape  and  an  assault  with 
intent  to  rape.     According  to  her  evidence  (and  hers  is  the 
only  testimony  on  the  subject)  she  held  out  to  the  last,  and 
never  did  consent.     She  is  equally  explicit  as  to  the  per- 
sistence of  the  force,  and  as  to  the  prisoner's  success  in  vio- 
lating her  person.     She  does  not  pretend  that  she  was  not 
ravished,  but  swears  that  she  was ;  and  yet  the  jury  have 
found  that  she  was  not,  discrediting  her,  as  it  would  seem, 
on  this  vital  part  of  the  state's  case,  while  giving  her  full 
credit  in  reference  to  the  prisoner's  force  and  her  non-con- 
aent.    The  record  discloses  no  reason  why  her  credibility 
sbonld  be  thus  divided,  and  the  case  cut  in  twain  by  the 
jury.    There  was  either  rape  or  fornication.     If  the  for- 
mer, the  prisoner  should  be  convicted  of  rape ;  if  the  lat- 
ter, he  should  be  acquitted,  so  far  aa  the  present  indictment 
18  concerned.     This  is  the  plain  truth  and  the  plain  law  of 
tbe  matter.     A  verdict  for  an  assault  with  intent  to  com- 
i^t  a  rape,  is  but  the  finding  of  an  attempt,  and  the  Code, 
iQ  section  4674,  declares '^  no  person  shall  be  convicted  of 
sn  asganlt  with  intent  to  commit  a  crime,  or  of  any  other 
attempt  to  commit  any  offense,  when  it  shall  appear  that 
the  crime  intended,  or  the  offense  attempted,  was  actually 
P^n^trated  by  such  person  at  the  time  of  such  assault,  or 
^11  pursuance  of  such  attempt.*'     Under  this  section  of  the 
Code,  applied  to  the  evidence  in  the  record,  the  verdict  is 
contrary  to  law,  and  there  must  be  a  new  trial. 
Judgment  reversed. 
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JoiNBB  vt.  Thk   Stats  of  Gboboia. 

1.  Tbs  aTldenoe  being  anfflclnnl  to  support  the  verdict,  the  dtecretion 
of  Um  praldlogjadge  will  not  b«  controlled  vhare  be OTerrulM  the 
motion  for  a  new  trial  on  that  ground,  unleu  that  discretion  1m 
abnaed,  and  it  li  not  abused  If  the  evidence  be  itrong  enough  to 
If  arrant  the  verdicL 

2.  Wlicre  the  peraon  charged  to  have  been  ravished  fs  only  elevMi  yean 
nnd  three  montlis  old,  it  is  not  error  to  refuse  a  written  reqooal 
"that  if  thejnry  should  find  from  the  evidence  tliatibe  girl,  Elnuna 
Anderson,  was  mentallf  capable  of  consenting,  though  phyaicallj 
unable  so  to  do,  ihe  being  over  ten  years  of  age,  and  the  defendant, 
sheconsenting,  did  have  CRrnsi  knowledge  of  her,  then  it  would  iM  no 
rape" — the  law,  as  niled  in  11  6a..  239,  having  been  giren  fully  to 
the  Jury  on  the  subject  of  consent  at  such  an  age  and  under  ibe 
facts  of  the  case. 

Criminal  law.  New  trial.  Before  Judge  BABrrLKTT. 
Jones  Superior  Conrt.     October  Term,  1878. 

Joiner  was  indiotod  for  the  rape  of  Emma  AnderaoD,  a 
girl  elerren  yearB  and  three  months  old.  The  erideneefor 
the  state  consisted  in  the  testimony  of  the  girl  and  her 
mother.  The  former  testified  positively  to  the  rape ;  the 
latter  corroborated  her  on  some  points,  viz  :  her  presence 
at  Joiner's  honae  on  the  day  of  the  alleged  erime,  that  she 
was  sick  and  sore  in  the  stomach  and  groin  daring  the  next 
u-eck  ;  Ui;it  a  week  afterwards,  vvlifri  tlie  child  chaniruJ  lici 
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aenting,  thon^h  physically  unable  to  do  8o,  she  being  over 
ten  years  of  age,  and  the  defendant,  she  consenting,  did 
have  carnal  knowledge  of  her,  then  it  would  be  no  rape." 
The  motion  was  overruled,  and  defendant  excepted. 

Blount,  Simmons  &  Hardeman,  by  Harrison  &  Cos- 
NALLY,  for  plaintiff  in  error,  cited  as  follows :  Verdict 
against  evidence,  49  Ga.,  185  ;  1  Halo,  633;  Roacoe,  863 ; 
55  G^a.,  304;  W.  &  S.  Med.  Juris.,  468.  On  request  to 
charge,  2  Bish.,  (6  Ed..)  1 123  ;  Code,  §§4349, 4295.  Penalty 
too  severe,  56  Ga^  36. 

Robert  Whitfield,  solicitor-general,  by  Bolling  Whit- 
field ;  Robert  V.  Hardeman,  for  the  btate,  cited  on  re- 
fusal to  charge,  11  Ga,,  225 ;  47  Vt.,  82 ;  12  Iowa,  66 ;  29 
Mich.,  274. 

Jackson,  Justice. 

1.  So  far  as  the  sufficiency  of  evidence  to  support  the 
verdict  is  concerned,  it  turns  on  the  credibility  of  the  girl 
and  her  mother,  and  it  was  for  the  jury  to  pass  upon  that. 
It  is  somewhat  strange  that  the  child  did  not  tell  her  mother 
sooner,  but  her  failure  to  do  so  is  but  a  circumstance  from 
which  the  guilt  of  consent  or  acquiescence  in  the  cohabi- 
tation on  her  own  part  might  be  inferred  ;  and  she  was  but 
eleven  years  old  and  had  not  arrived  at  years  of  puberty, 
and  in  fact  had  not  attained  the  menstrual  age  when  it  is 
believed  that  passion  or  sexual  desire  moves  a  female.  She 
was  but  a  few  months  over  the  period  when,  by  the  fixed 
rule  of  law,  she  could  not  consent,  and  so  young  that  every 
presumption  is  that  she  did  not.  She  swore  positively  to 
the  rape,  her  mother  saw  blood  on  her  garments  a  short 
time  after  the  day  the  rape  is  said  to  have  been  committed, 
the  jury  believed  these  witnesses,  the  presiding  judge  ac- 
quiesced in  the  finding,  and  the  evidence,  if  believed,  and 
'it  is  animpeached,  is  sufficient  to  support  the  verdict.     In 
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Buch  a  oaee  tiie  well-wttled  rnle  of  this  court  U  oot  to  over- 
rule the  jndgment  which  refased  a  new  trial. 

2.  The  request  to  charge  was  properly  refused.  It  wu 
that  "  if  the  jury  sboatd  fiod,  from  the  evidence,  that  the 
girl,  Emma  AndersoD,  wbh  mentally  capable  of  conaentiDg, 
though  phytioally  unable  to  do  so,  she  being  over  ten  years 
of  age,  and  the  defendant,  she  consenting,  did  have  ounul 
knowledge  of  her,  then  it  would  be  no  rape." 

In  the  charge  of  the  court  the  law  as  expounded  Id  11 
Ott.,  835,  on  the  sabject  of  consent  in  one  of  bo  tender  an 
age,  was  given  to  the  jury,  and  encb  being  done,  we  tliink 
the  court  did  not  err  in  refusing  the  chaige.  The  dietino- 
tion  between  mental  and  physical  ability  to  consent,  is  hard 
to  be  underBtood,  and  if  given  woald  probably  have  con- 
fused the  jury  and  shed  uo  light  upon  the  matter  ander 
their  investigation.  Cohabitation  with  the  child,  she  oon- 
senting,  had  she  been  one  year  and  three  mouths  yoanger, 
would  have  been  rape,  because  slie  could  not  consent ;  and 
the  court  charged  to  the  effect  that  it  was  for  the  jar;  to 
determine,  from  the  age  and  the  appearance  of  the  ohOd, 
and  the  fact,  if  they  believed  it,  that  she  was  too  yonng  to 
feel  desire  and  consent,  whether  or  not  nhe  did  connnt;  if 
they  believed  she  did,  then  the  defendant  was  not  gnil^, 
otherwise  that  be  waa,  if  they  believed  the  fact  of  cohabi- 
tation.   Bnbstantially  this  is  the  law,  and  the  case  waa  le- 
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sbe^p,  and  put  them  on  the  premises,  these  sheep  were  not  subject 
to  be  seized  and  sold  under  an  ordinary  judgment  outstanding 
against  him,  the  homestead  estate  not  yet  having  terminated. 
8.  The  matters  of  fact  being  left  somewhat  doubtful  by  the  evidence, 
and  the  court  having  erred  in  its  charge  to  the  jury  on  a  material 
point,  a  new  trial  should  be  had. 

Homestead.  Income.  Char^ife  of  Conrt.  New  trial.  Be- 
fore Judge  Tompkins.  Pierce  Superior  Court.  March 
Term,  1878. 

This  case  arose  upon  the  levy  of  an  execution  in  favor  of 
Weslow  &  Co.  against  Wade,  as  surviving  partner  of  S.  H. 
Wade  &  Co.,  upon  one  hundred  and  fifty  sheep,  and  a  claim 
filed  thereto  by  Wade  upon  the  ground  that  such  sheep 
constituted  a  part  of  his  exemption  under  the  homestead 
law.  The  jury  found  the  property  subject.  A  motion  for 
a  new  trial  was  made  by  claimant,  which  was  overruled  by 
the  court  in  the  following  judgment : 

"  The  sole  question  in  this  case  was  this  :  whether,  after 
a  homestead  had  been  set  apart  for  the  full  amount  of  the 
personalty — and  in  this  case  the  record  shows  over  $1,000.00 
as  set  apart — if  an  additional  amount  of  personalty  could  be 
exempted  from  levy  and  sale  under  such  homestead,  which 
property  appeared  to  have  been  purchased  with  money  ac- 
quired to  the  claimant — and  the  head  of  the  family  in  home- 
stead— by  the  use  of  the  homestead  property  regularly  set 
apart.  The  court  held  that  §2026  of  the  Code  did  not  in- 
clude property  over  and  above  the  amount  set  apart  under 
the  homestead,  purchased  with  the  proceeds  of  the  cultiva- 
tion and  labor  of  the  homestead,  when  such  proceeds  were 
first  turned  into  money."  The  charge  to  the  jury  conformed 
to  this  holding. 

To  this  judgment  claimant  excepted. 

John  C.  Nichols  ;  G.  J.  Holton,  for  plaintiff  in  error. 
Snioir  W.  HrrcH,  for  defendants. 
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Blecklet,  Joetice. 

1.  AsBuming  that  the  Bh^cp  levied  upon  were  purchased 
and  paid  for  with  the  proceeds  of  cotton  grown  on  the  realty 
after  it  was  set  apart  ae  a  homcetcad,  and  of  banling  done 
by  the  debtor  with  auimale  embraced  in  the  exempt  i>er- 
Bonalty,  (as  a  portion  of  the  evidence  in  t)ic  record  indicates, 
though  other  portionB  of  it  strongly  tend  to  negative  any 
such  conchision)  the  question  ie,  do  these  sheep  constitate 
a  part  of  the  homestead  property,  or  are  they  out  of  the 
protection  of  the  homestead  and  exemption  laws,  and  sub- 
ject to  an  ordinary  judgment  against  the  debtor  ?  Accord- 
ing to  the  constitution  of  1868,  (Code,  §5135),  both  realty 
and  personalty  are  to  be  vahied  at  the  time  they  are  set 
apart,  and  there  is  no  intimation  that  if  the  value  afterwards 
changes,  any  deficiency  is  to  be  made  up,  or  any  excess  is 
to  be  pruned  off.  It  is  not  the  policy  of  the  constitution  to 
maintain  permanently  an  estate  in  realty  worth  two  thou- 
sand dollars,  and  an  estate  in  pei'sonalty  worth  oue  thousand, 
but  to  allow  these  values  as  a  maximum  to  start  with,  and 
leave  families  to  the  hazard  of  depreciation  or  loss,  and  to 
the  chances  of  appreciation  or  gain.  The  property  of  both 
kinds  is  valued  once  for  all,  and  no  subsequent  valuation  is 
contemplated.  And  from  the  time  it  is  set  apart,  the  con- 
stitution dedicates  it  "to  the  sole  use  and  benefit"  of  the 
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rately  from  these,  its  produce  is  subject  to  his  debts.    We 
cannot  suppose  that  in  making  provision  for  families,  the 
constitution  intended  that  the  head  of  a  family  should  not 
be  allowed  to  cultivate  the  farm  or  haul  with  the  animals, 
without  subjecting  the   proceeds,  or  a   part  of  them,  to 
seizure  by  his  creditors.     In  many  instances,   perhaps  in 
most  instances,  vain  indeed  would  be  the  homestead  and  ex- 
emption, if  the  labor  and  management  of  the  head  of  the 
family  were  not  added  to  make  the  property  productive. 
If  by  industry,  economy  and  tlmft,  a  surplus  is  produced, 
over  and  above  what  is  consumed  by  the  family,  and  this 
surplus  is  invested,  the  investment,  we  think,  goes  to  enlarge 
the  corpus,  just  as  it  would  do  in  the  case  of  an  ordinary  trust 
estate.     There  is  a  public  policy  in  encouraging  families  to 
save,  and  in  not  pressing  them  with  motives  to  spend  or  waste 
all  their  income.     To  stimulate  production  and  discourage 
extravagant  living,  is  for  the  best  interest  of  the  state.     In 
average  human  nature,  there  is  a  deep  seated  antagonism 
on  the  part  of  debtors,  and  often  on  the  part  of  their  fami- 
lies, towards  creditors  who  press  for  payment;  and  if  the 
surplus  income  from  homesteads,  whether  before  or  after 
investment,  was  exposed  to  seizure  by  those  very  creditors 
to  baffle  whom,  perhaps,  the  homestead  right  was  asserted, 
the  practical  effect  would  be,  surplus  income  from  such  es- 
tates would  soon  become  very  scarce.     None  would  be  pro- 
duced, or  if  produced,  the  scale  of  consumption  would  be 
varied  so  as  to  absorb  and  exhaust  it.     The  right  to  seize 
would  thus  prove  barren  to  creditors,  and  the  wealth  of  the 
state  receive  no  accession  from  the  millions  of  capital  locked 
up  in  homesteads.     Both  policy  and  principle  are  with  the 
mle  as  we  lay  it  down,  and  we  know  of  no  precedent  against 
it.  Of  course,  after  the  termination  of  the  homestead  estate, 
whatever  remains,  either  of  original  corpus  or  of  the  accum- 
ulations, will  be  accessible  to  creditors. 

2.  The  evidence  was  such  as  to  authorize  the  verdict  not- 
withstanding the  error  of  the  court  in  charging  the  jury, 
bat  not  such  as  to  constrain  it.     With  correct  instructions, 
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the  finding  might  have  been  difierent,  inaemach  as  it  is  not 
clear  under  the  evidence,  without  settling  the  credibility  of 
the  conflicting  witneaaee,  whether  the  sheep  were  purchased 
and  paid  for  aa  the  debtor  contends,  or  wlietlier  he  merely 
reclaimed  them  after  liaving  sold  them  to  a  pnrchaaer  who 
died  without  paying  for  them.  There  had  best  be  a  new 
truL 
Judgment  reveraed. 


Okawvobd  v8.   Thb  Gbobou  Railboad. 

I.  Aa  a  carrlerof  paasengers.  a  railroad  company,  Ita  offlcera  and  ser- 
TanU,  are  bound  to  exercise  more  than  "  all  ordinitry  and  reasona- 
ble oare  and  diligence,"  that  is  to  aaj,  the  companj  will  be  lisble  to 
pttmmngm  for  fnjuriee  to  them  nnlesa  estraordioary  care  and  dill- 
genoe  1m  used,  and  slight  neglect  on  tbe  part  nf  the  agents  and  mt- 
Taots  of  tbe  company  will  be  mfflcieot  evidence  to  fix  its  lia- 
Ullty. 

3.  When  tlie  evidence  ia  conflicting  and  dnea  not  require  the  verdict, 
error  on  a  material  point  in  the  charge  of  tbe  court  will  necesdtaie 
the  grant  of  a  new  trial. 
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J.  A.  BiLLUPS ;  Jno.  C.  Rebd,  for  defendant,  cited  (on 
Degligence)  Code,  §3033  ;  56  Oa.,  322 ;  30  /*.,  22  ;  34  7J., 
330;  58  lb.,  79  ;  60  /J.,  319. 

Jackson,  Justice. 

1.  The  error  complained  of  is  that  tlie  court  charged  the 
jnry  to  the  effect  that  the  plaintiff  conld  not  recover  if  the 
defendant  exercised  all  ordinary  and  reasonable  ca/re  and 
dUigenee.     The  plaintiff  was  a  passenger  on  the  defendant's 
ears,  and  whilst  in  respect  to  other  persons  than  passengers 
the  mle  was  correctly  stated  by  the  court,  the  rule  is  stronger 
io  regard  to  the  duty  of  carriers  of  passengei*s.     The  Code 
settles  the  law  of  the  case  as  follows :  ^'  A  carrier  of  pas- 
sengers is  bound  also  to  extra>ordinary  diligence  on  behalf 
of  himself  and  his  agents  to  protect  the  lives  and  persons 
f  his  passengers.     But  he  is  not  liable  for  injuries  to  the 
,  after  having  used  such  diligence."     Code,  §2067. 
e  charge  of  the  court  was,  therefore,  wrong,  in  that  it 
nly  required  ordinary,  while  our  Code  demands  extraor- 
dinary diligence  on  the  part  of  railroad  companies  when 
ployed  as  common  carriers,  and  when  the  persons  of 
ir  passengers  are  injured,  as  is  the  case  at  bar.     The  law 
laid   in    wisdom,  as  human  life  is  at  great  risk,  espe- 
lly  when  public  carriers  employ  steam  for  lapid  transit, 
d  too  much  diligence  cannot  be  required  at  their  hands, 
r  slight  neglect  they  are,  and  ought  to  be,  responsible  • 
d  outside  of  the  provisions  of  our  own  statute  law,  such, 
B  believe,  is  the  mle  everywhere  in  the  civilized  world. 
S.  The  error  is  material,  and  the  evidence  is  conflicting. 
X*^   may  have  controlled  the  verdict.     Therefore  a  new  trial 
tnnst  be  granted,  and  the  judgment  overruling  the  motion 
iHerefor  must  be  reversed. 
Jadginent  reversed. 
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Mapp,  administrator,  V8.  Long. 

1.  The  tcbednle  of  exempt  prnperty,  required  by  sectioo  3041  of  the 
Cod«  to  be  returned  to  the  ordinary  and  by  him  recorded,  muH,  on 
its  face,  discloee  In  express  terma  or  by  reasonnblo  implicntiou,  whoee 
properQr  It  Is  that  the  schedule  is  mennt  to  coniprebead  nod  secure. 
If  the  Blwdnle  be  returned  by  &  woman  described  in  the  document 
u  the  head  of  the  family,  and  she  claims  tbe  property  aa  exempt, 
without  indicating  that  it  belongs  to  her  husband  or  tbat  he  refuses 
to  MCk  the  benefit  of  the  law,  the  schedule  is  not  obligatory  upon 
bis  orediton,  the  presumption  being,  in  such  case,  that  she  is  deal- 
ing with  the  property  as  her  own  and  not  as  his. 

i.  Wbeie  a  creditor  administers  upon  the  estate  of  bis  debtor,  having 
a  demand  to  which  some  of  the  effects  aro  subject,  he  is  entitled  to 
retain  out  of  the  proceeds  of  such  effects  the  expenses  of  administra- 
tion.   The  expenses  rank  by  statute  superior  even  to  taxes. 

y.  A  widow  of  an  Intestate  whose  estate  is  inHolrent,  has  no  occasion 
to  resort  to  equity  to  secure  the  exemptions  allowed  by  §2040  of  the 
Code,  as,  by  §3049,  she  can  secure  them  by  returning  a  proper  sched- 
ule to  the  ordlnaiy  and  having  It  recorded. 

4.  BecUoiu  of  the  Code  2047  and  2048  are  repealed  by  tbe  act  of  1879. 
pamph.,  p.  48,  et  leq.,  and  the  specific  exemptions  of  the  Code, 
secured  since  tbat  act  tooh  effect,  are  no  more  durable  than  an  the 
ad  eobpn)*  exemptions  of  the  constitution. 
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child  died  on  Jnne  7,  1878.  In  the  following  September, 
defendant  obtained  letters  of  administration  on  the  estate 
of  her  husband,  has  notified  her  tenant  to  pay  to  him  the 
rent  and  is  about  to  take  possession  of  the  property.  Un- 
less restrained  he  will  assume  such  possession,  and  sell  to  pay 
claims,  or  pretended  claims,  against  the  estate.  The  object 
of  the  law  under  which  said  property  was  set  aside,  was  to 
protect  the  same  for  her  use,  as  a  part  of  the  family  of 
Frank  Long,  as  well  as  for  the  use  of  the  child.  She  in- 
sists that  while  she  lives  the  property  cannot  revert  so  as  to 
become  subject  to  administration.  The  wording  of  the 
exemption  paper  excluding  her  from  tJie  benefit  thereof, 
was  an  unintentional  mistake  or  clerical  error,  which  cannot 
deprive  her  of  her  rights.  Waiving  discovery,  she  prays 
-fthat  defendant  be  enjoined  from  taking  possession  of,  or 
interfering  with,  said  property,  etc. 

The  schedule  filed  by  complainant,  with  the  order  of  the 

rdinary  thereon,  was  as  follows : 

^  Georgia — Fulton  county: 

Schedule  of  real  and  personal  property  exempt  from  levy  and  sale 

der  section  §2040,  Code  of  Georgia,  by  Susan  Long,  who  is  the  head 

a  family,  consisting  of  herself  and  one  minor  child.     This  exemp- 

K.  m  <}ii  claimed  for  her.  the  said  minor  child's,  benefit. 

"House  and  lot  on  Mangum  street,  f^  acre,  worth  $400.00;  personal 

F^T^operty,  (not  necessary  lo  itemize),  $36.25. 

her 
L^^igned]  Susan  X  Long." 

mark 
-^"^test  G.  W.  Hanvky. 

*The  Schedule  is  indorsed  as  follows: 

^0. .  Fulton  Court  op  Ordinary,  February  5,  1878. 

* '  Schedule  of  property  exempt  from  levy  and  sale  under  section 

»^^^)40,  by  Susan  Long,  (col).    Filed  in  office,  approved  and  recorded 

^!«l)ruaiY  5. 1878. 

V^ignedJ  Daniel  Pittman,  Ordinary." 

"Fulton  Court  op  Ordinary,  March  4,  1878. 

It  appearing  that  the  wife  of  Frank  Long,  to-wit:  Susan  Long  (col.,) 

^^  claimed  the  said  property  as  exempt  from  levy  and  sale  under  sec- 

^^  §2040  of  the  Code  of  Georgia,  and  amendments,  thereby  dispensing 

^Hth  the  necessity  of  a  guardian,  it  is  ordered  that  she  as  trustee,  under 

tbi  law,  be  authorized  to  take  charge  of  the  property. 

[B(gned]  Danibl  Pittman,  Ordinary.' 


If 
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The  answer  of  the  defendant  is  unnecessary  to  an  under- 
standing  of  the  ease.  The  material  facts  were  not  denied. 
He  set  up  that  he  was  a  creditor  of  the  intestate  to  the 
amount  of  twenty-five  dollars,  by  note,  dated  December 
14,  1877,  which  contained  a  waiver  of  homestead  and  ex- 
emption, and  that  he  administered  upon  the  estate  for  the 
purpose  of  collecting  this  debt.  He  insists  that  he  is  enti- 
tled to  retain  out  of  the  property  which  was  set  apart  as 
exempt,  the  expenses  of  administration  and  the  ainonut  of 
his  debt. 

On  November  11,  the  chancellor  ordered  that  the  de- 
fendant ^^  be  enjoined  from  taking  possession  of  and  ad- 
ministering the  property  set  apart  as  a  homestead  for  com- 
plainant, except  80  far  as  administration  may  be  necessaiy 
to  secure  to  defendant  the  payment  of  his  note,  with  inter- 
est and  ten  per  cent,  as  attorney's  fees,  but  that  the  ex- 
penses of  adminstration  are  not  to  come  out  of  said  prop- 
erty.    And  in  the  event  that  such  administration  may  be 
necessary,  it  is  ordered  that  the  defendant  take  possesaioi^ 
of  the  property  as  receiver,  and  rent  out  the  same  unt-^*^ 
his  said  debt  and  taxes  now  due  shall  be  paid,  but  that  it^^ 
complainant  may,  by  paying  said  defendant's  debt,  tal^^ 
possession  of  said  property  as  her  homestead." 

To  this  order  the  defendant  excepted  and  assigns  err*^^^ 
as  follows : 

1.  That  the  court  erred  in  sustaining  the  homestead  ai     ^^ 
exemption  claimed  by  complainant  as  valid. 

2.  That  the  court  erred  in  holding  that  the  expenses  ^  ^ 
administration  should  not  come  out  of  the  said  property. 

3.  That  the  court  erred  in  granting  the  injunction  a«^*^" 
restraining  the  defendant  as  above  set  forth. 


Mynatt  &  HowBLL,  for  plaintiff  in  error,  cited  Co<^W^> 
§§2040,  2048,  2533 ;  Jones  vs.  Cruml^,  61  <?a.,  106. 

MiLLEDGE  &  Ellis,  for  defendant,  cited  Code,  §§20^B^> 
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2041,   2049,  2495,  4210;  Archer  vs.  JIardwick,   present 
term ;  3  Ga.,  220. 

Blecklkt,  Jufitice. 

1.  At  the  time  the  scliednle  was  tiled  and  recorded,  Su- 
san Long  was  the  wife  of  Frank  Long,  the  latter  being 
then  in  life  and  an  inmate  of  the  lunatic  asylum.      But  the 
schedule  did  not  disclose  on  its  face  that  she  was  the  wife 
of  anybody;  on  the  contrary,  it  represented  that  she  was 
the  head  of  a  family,  and  she  claimed  the  exemption  in  no 
other  character.     If  she  had  claimed  as  wife  and  disclosed 
*hat  the  property  (as  it  really  did)  belonged  to  Frank  Long, 
lier  husband,  and  that  he  refused  to  seek  the  benefit  of  the 
law,  she  would  have  been  within  the  scheme  of  the  Code, 
§2041.   Perhaps,  as  he  was  insane  and  confined  in  the  asylum, 
fcliis  fact,  had  it  been  set  forth,  would  have  been  the  legal 
c;?^uivalent  of  a  refusal  on  his   part.      I  think  it  would. 
The  schedule  nowhere  directly  affirms  to  whom  the  prop- 
^^J  belongs,  but  the  fair  inference  from  it  would  be  that 
sfae  was  a  widow  or  otherwise  single,  and  that  the  property 
^^aa    her  own.      Surely,   such  a  schedule  is  no  notice  to 
Frank  Long's  creditors,  oV  to  the  public  who  might  deal 
^^ith  him,  that  his  property  was  to  be  tied  up.     What  the 
•cliedule  indicates  is,  that  she  was  putting  her  own  property 
under  shelter,  against  her  creditors.     There  is  no  sugges- 
^^on  in  it  that  Frank  Long  or  his  creditors  had,  or  might 
l^ve,  any  concern  with  what  she  was  doing.     As  against 
Wb  creditors,  therefore,  the  schedule  and  the  record  of  it 
*^  without  any  force  or  eflfect  whatever.     The  schedule 
'^^  filed  and  recorded  on  February  5,  1878.     On  the  4th 
^*  March  following,  the  ordinary  passed  an  order  which 
deaeribes  Susan  as  the  wife  of  Frank  Long,  but  that  order 
18  00  part  of  the  schedule  and  cannot  be  looked  to  in  aid 
of  it    Even  if  it  could  be,  It  stops  short  of  showing  that 
tfco  property  was  dealt  with  as  Frank  Long's.     The  order 
ili0t  oat  in  the  reporter's  statement 
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9.  Frank  Long  having  died  and  Mapp'holdinf;  a  note 
npon  him,  made  in  December,  1877,  for  twenty-live  doUan, 
the  latteF  admiuiatered  upon  his  estate  as  a  creditor.  The 
note  waived  all  homestead  and  exemptions  rights,  and  Btip- 
alated  for  the  payment  of  tho  costs  of  collection,  inclnding 
ten  per  cent,  for  attorney's  fees.  In  granting  the  present 
injanction,  the  chancellor  seems  to  have  treated  this  waiver 
as  effective,  so  far  as  to  allow  a  sort  of  administration  npon 
the  rents  and  profits  of  the  realty  through  the  creditor  as  a 
receiver,  but  the  regular  course  of  adminietratioD  was  ar- 
rested. Moreover,  all  expenses  of  administration  inonrred 
by  Mapp,  were  denied  to  be  a  cliarge  apon  the  property, 
and  were  covered  by  the  injunction.  Independently  of  tlie 
waiver,  there  was,  as  we  have  ruled,  no  exemption  ;  bnt  if 
Mapp's  debt  was  open  at  all  against  the  property,  whether 
by  the  general  law  or  the  waiver,  and  he  had  to  administer 
in  order  to  collect  it,  surely  lie  was  entitled  to  be  paid  his 
legal  expenses  and  coinmieeions  for  administering.  The 
expenses  of  administration  rank  next  in  order  to  tliose  of 
sepaltnre  and  last  sickness ;  they  are  superior  even  to  tazea. 
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by  the  act  of  1876,  works  this  result — that  the  specific  ex- 
emptions secured  since  that  act  took  effect  are  no  more  du- 
rable, than  are  the  ad  valorem  exemptions  of  the  constitu- 
tion. There  is  a  similar  reversionary  interest  left  in  the 
debtor  in  both  clasges  of  homestead  or  exemption,  the  short 
and  the  long ;  and  when  the  time  arrives  for  that  interest 
to  be  enjoyed  in  possession,  it  is  subject  to  be  appropriated 
to  the  payment  of  debts.  For  the  present,  however,  there 
is  nothing  in  the  way  of  any  creditor  of  Frank  Long,  as 
no  exemption  of  any  kind  in  his  property  has  been  secured. 
The  chancellor  erred,  therefore,  in  interfering  at  all  with 
the  regular  course  of  administration. 
Judgment  reversed. 


Scott,  administrator,  V8.  Zaohby. 

1.  It  must  appear  affirmatively  that  evidence  was  objected  to  in  the 
court  below,  before  this  court  will  grant  anew  trial  on  account  of  its 
admission. 

2.  The  evidence  being  conflicting,  this  court  will  not  control  the  dis- 
cretion of  the  court  below  in  refusing  a  new  trial. 

Practice  in  the  Supreme  Court.  Evidence.  New  trial. 
Before  Judge  Hall.  Kockdale  Superior  Court.  Septem- 
ber Term,  1878. 

Beported  in  the  decision. 

Obo.  W.  Gleaton,  for  plaintiff  in  error. 

A.  C.  MoCalla,  for  defendant. 

Wabnsb,  Chief  Justice. 

This  case  came  before  the  court  below  on  an  affidavit  of 
iU^ality  to  an  execution,  and  upon  the  trial  of  the  issue 
formed  thereon,  the  only  question  was  whether  the  def end- 
«it  had  paid  to  the  plaintiff  $250.00,  which  had  not  been 
mdited.OD  the/.>.    On  the  trial  of  that  issue,  the  jury 
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fonnd  &  verdict  in  favor  of  tlie  defendant.  A  motion  wat 
made  for  a  Dew  trial  on  the  grounds  therein  stated,  which 
was  overruled,  aod  the  plaintiff  excepted. 

1.  Theevidence  was  in  direct  conHict,  the  defendant  ewear 
ing  positively  that  he  paid  to  the  plaintiff  $250.00  which  hf 
promieed  to  credit  on  the^./a.  The  plaintiff  swore  jnetai 
positively  that  the  defendant  never  did  pav  him  $250.00  od 
thejt./'a.  The  error  of  law  complained  of  is,  that  thf 
court  allowed  the  witneGS,  Overby,  to  testify  at  the  trial 
that  defendant  said  "  he  had  some  money  for  plaintiff  and 
went  off  to  hnot  him  up."  It  does  not  appear  from  tht 
bill  of  exceptions,  or  in  the  motion  for  a  new  trial,  nor  id 
the  evidence  itself,  that  tlie  adniisaion  of  this  evidence  wu 
objected  to  by  the  plaintiff  at  the  time  of  the  trial,  and  thai 
l>eing  so,  it  was  too  late  to  object  to  its  admission  as  erroi 
liere. 

3.  The  evidence  being  in  conflict  as  to  the  payment  of 
the  SS50.00  on  the  ^.J^a.,  there  was  no  error  in  overruling 
the  plaintiffs  motion  for  a  new  trial. 

Let  the  judgment  of  the  court  below  be  affirmed. 
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Beaven,  ordliMry,  for  om,  i«.  Brewster,  administrator,  et  al. 


said  ward  died  during  his  minority,  leaving  the  usee  of  the  pluintiiT 

his  sole  heir  at  law,  that  the  guardian  was  ever  ready  and  willing 

to  receive  said  legacy,  but  the  administrator  refused,  failed  and 

neglected  to  pay  it,  that  the  administrator  had  had  sufficient  time 

to  h^ve  wound  up  the  testator's  estate  and  to  have  paid  over  the 

legacy  by  the  2d  of  April,  1861,  and  that  the  guardian ,  since  the 

death  of  his  ward,  has  expressed  unwillingness  to  collect  in  the  as- 

aets,  and  absolutely  refuses  to  collect  this  legacy.     The  guardian, 

^who  by  law  (Code.  §1851.)  is  charged  with  administering  his  de- 

oeascd  ward's  estate,  and  consequently  takes  the  legal  title  to  the 

personalty,  was  not  made  a  party : 

:,  that  as  to  this  cause  of  action  the  declaration   was  properly  dis- 
missed on  demurrer. 

Administrators  and  executors.  Guardian  and  ward. 
Statute  of  limitations.  Parties.  Before  Jud^e  Buchanan. 
Onmpbell  Superior  Court.     February  Term,  1878. 

Report  unnecessary. 
•AVENDBR  Bay,  for  plaintiff  in  error. 


H.  Brewster,  for  defendants. 

»i-«CKLBY,  Justice. 

T^he  declaration,  with  the  exhibit  annexed,  shows   that 

^is  Hobgood  died  testate,  and  that  his  will  was  probated 

^^    1859 ;  that  he  bequeathed  to  his  grand-sons  Lewis  and 

^^l^omas  G.  Hobgood  (brothers)  one  hundred  and  fifty  dol- 

^*^^  each;  that  W.  J.  Camp  qualified,  April  2d,  1860,  as 

^nainistrator  with  the  will  annexed,  giving,  on  the  same 

^y,  bond  as  such  administrator,  with  certain   persons  as 

•Ureties;  that  Camp  received  assets  sufficient  to  pay  debts 

^^d  legacies ;  that  he  died,  at  what  time  is  not  disclosed, 

•^d  that  P.  H.  Brewster  became  his  administrator.     Upon 

■  the  bond  of  Camp  as  administrator  with  the  will  annexed  of 

i  l^wia  Hobgood,  the  testator,  this  action  is  founded.     It 

wL         ^tt  commenced  in  January,  1875,  and  was  brought  in  the 

^        itoe  of  the  ordinary  for  the  use  of  Thomas  G.  Hobgood, 

K       igUDst  Brewster  as  administrator  of  Camp,  and  against  the 

K      Areties  who  executed  the  bond  with  Camp.     The  object 
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wa8  to  recover  both  lep;acieB,  one  of  them  as  directly  be- 
queathed to  Thomas  G.,  and  the  other  as  having  descended 
to  him  on  the  death  of  his  brother  Lewis,  leaving  him  sole 
heir  at  law.  The  form  of  tho  action  is  debt,  and  the  declar- 
ation is  long,  bnt  all  its  material  contents  can  be  gathered 
fi-om  the  foregoing  statement  together  with  the  foIlowiDg 
extracts : 

"That  from  the  returns  of  said  W.  J.  Camp,  administrator 
with  the  will  annexed  of  Lewis  Hobgood,  the  said  W.  J, 
Camp  was  dne  to  the  said  Thomas  G.  Hobgood  and  his 
brother  Lewis  the  sum  of  three  linndred  dollars,  besides  in- 
terest, on  or  about  2d  day  of  April,  ISfiO  ;  that  he  has  had 
sufficient  time  to  have  wound  up  the  said  estate  under  the 
said  will,  and  to  have  paid  over  to  the  legatees  their  several 
legacies  by  the  2d  day  of  April  18fil;  that  the  said  Lewie 
Hobgood,  brother  of  Thomas  G.  Hobgood,  is  now  dead, 
and  the  said  Thomas  G.  Hobgood  is  his  only  heir  at  law,  and 
therefore  entitled  to  the  whole  legacy  of  himself  and  the 
said  Lewis."  "And  petitioner  further  says,  that  he  alleges  as 
a  breach  of  the  condition  cf  the  said  bond  of  the  said  W.  J, 
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parted  this  life,  and  since  his  death  the  said  Matthew  Reade 
has  expressed  his  an  willingness  to  collect  the  assets  of  the  said 
Lewis  Hobgood,  Jr.,  and  to  bring  an  action  on  the  bond  of 
said  W.  J.  Camp  to  recover  said  legacy  dae  to  the  said  Lewis 
Hobgood  by  the  will  aforesaid,  and  absolutely  refuses  to 
collect  said  legacy.  Plaintiff  avers  that  by  reason  of  the 
eaid  W.  J.  Camp  having  died  without  paying  the  legacy  of 
the  said  T.  6.  Hobgood,  such  being  a  breach  of  the  condi- 
tion of  the  said  bond,  that  a  perfect  right  of  action  accrued 
to  the  said  T.  G.  Hobgood  for  his  legacy,"  etc. 

The  declaration  was  demurred  to  as  to  both  causes  of  ac- 
tion because  they  were  barred  by   the  limitation  act  of 
Jfarch  16th,  1869  ;  and  moreover,  as  to  the  legacy  of  the 
^leceased  brother,  because  the  right  of  action  for  tiie  same 
"Was  not  in  the  surviving  brother.     The  court  sustained  the 
demurrer,  and  dismissed  the  action,  and  this  is  alleged  as 
^3rror. 

I.  First,  was  the  suit  in  time  as  to  the  legacy  of  the  liv- 
E  Dg  brother,  the  real  plaintiff  in  the  action,  the  ordinary 
^ing  bat  for  his  use  '     The  limitation  act  of  1869  contains 
0  express  exception  in  favor  of  infants,  but  tliis  court  has 
aled  that  in  a  case  tailing  under  the  act,  an  infant  has  the 
e  time  to  sue  after  attaining  his  majority  as  the  act 
ve  to  persons  under  no  disability  at  the  date  of  its  pas- 
,  to-wit,  nine  months  and   fifteen  days.     Jordan  vs. 
^iehnoTy    cmte^  123.     It   is   somewhat    difficult   to  deter- 
ine  whether  the  breach  of  the  administrator's  bond  is  laid, 
the  declaration  we  are  considering,  prior  to  the  first  of 
De,  1865,  so  as  to  put  the  case  under  the  act  of  1869 
v^^^thout  reference  to  there  having  been  a  guardian  compe- 
to  sue)  or  not.     When  Camp,  the  administrator,  died 
68  not  appear;  nor  does  it  appear  when  administration 
^pon  his  estate  was  granted  to  Brewster,  or  to  the  prede- 
^^^iflor  of  Brewster,  Brewster  being  described  in  the  declara- 
^on,  not  as  the  original  administrator  of  Camp,  but  as  ad- 
ministrator de  bonis  nan.     The  last  date  fixed  by  the  declara- 
^n  at  which  we  can  say  with  certainty  that  Camp  was  in 
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life  iB  the  second  of  April,  1861.  At  that  date  he  had  had 
enfficieDt  time  to  have  wound  ap  the  testator's  estate,  and 
to  hare  paid  over  the  grandeonB*  legaciee.  Their  gnardian, 
appointed  at  the  aaine  time  Camp  was  appointed,  was  ever 
ready  and  willing  to  receive  them,  bat  Camp  refused,  failed 
and  neglected  to  pay.  Without  giv.ng  any  otlicr  date,  the 
declaration  ailegce  as  a  breach  of  the  bond,  co  nomine,  that 
Gamp  "did  keep,  eel  1  ail  goods  and  chattels  belonging  to 
the  estate  of  Lewis  Hobgood,  and  collect  the  debts  dne 
said  estate,  and  realized  some  thirty  or  forty  thoasand  dol- 
lars, and  neglected,  failed  and  refused  to  pay  the  legacy  of 
the  said  T.  G.  Hobgood,  or  any  part  thereof,  and  still  doth 
refase  to  pay  the  said  legacy  or  any  part  thereof,"  And 
still  not  giving  any  other  date,  the  declaration  proceeds  to 
allege  "  that  by  reason  of  the  said  W.  J.  Camp  liaving  died 
withqat  paying  the  legacy  of  the  caid  T.  G.  Hobgood,  snch 
)>eing  a  breach  of  the  condition  of  iho  said  bond,  that  a 
perfect  right  of  action  accrued  to  the  said  T.  G.  Hobgood 
for  his  legacy,"  Now,  when  all  this  oecnrred  unless  it  was 
on  or  before  the  second  of  April,  1861,  the  only  date 
cified  i 
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don,  it  was  clearly  the  duty  of  the  guardian  to  call  the 
administrator  or  his  representative  to  account,  and  if  his 
failnie  to  do  so  has  injured  the  ward,  he  is  answerable  to 
the  ward  for  such  injury.     We  think  that,  with  reference 
to  personal  absets,  especially  to  a  mere  money  demand,  if 
an  infant  ward  having  a  guardian  competent  to  sue  in  his 
behalf,  wonld  not  be  affected  just  as  an  adult  by  the  limi- 
tation act  of  1869,  at  all  events  any  action  for  money  due 
the  ward  which  the  guardian  could  have  brought  prior  to 
June  1,  1865,  but  failed  to  bring  at  all,  though  his  trust 
continued  until  after  January  1,  1870,  so  that  he  might 
have  complied  with  the  act  of  1869  if  he  had  been  disposed, 
wonld  be  barred  as  against  the  ward  himself  unless  brought 
by  him  within  nine  months  and  fifteen  days  after  attaining 
majority.     According  to  the  declaration,  Camp  was  subject 
to  £uit  at  the  instance  of  the  present  plaintiff's  guardian  on 
the  second  of  April,  1861.     If  Camp  died  and  his  estate 
unrepresented,  so  that   the  guardian  could  not  have 
plied  with  the  act  of  1869,  or  so  that  the  plaintiff  him- 
could  not  have  brought  his  suit  within  due  time  after 
*i"^Tiviug  at  age,  this  allegation,  distinctly  pleaded,  ought  to 
ifound  in  the  declaration.     In  its  absence,  in  applying  so 
ngeut  a  limitation  law  as  the  act  of  1869,  courts  should 
will  assume  that  there  was  no  impediment  to  a  suit  by 
^h^    guardian  within  the  period  allowed  by  the  act,  and 
6   to  a  suit  by  the  plaintiff   within  the  nine  months 
fifteen  days  after  his  personal  disability  ceased.     With- 
showingthat  there  was  no  proper  party  for  his  guardian 
^^     sue,  or  none  for  himself  to  sue  when,  in  the  regular 
^^^rseof  things,  the  suit  ought  to  have  been  commenced,  his 
^^lay  to  bring  it  until  more  than  four  years  after  he  arrived 
*^  age  is  unexplained,  and  is  fatal  to  his  case.     It  may  be 
^^>8erved  that  there  is  no  charge  of  fraud  in  the  declara- 
wn,  and  nothing  whatever  advanced  in  avoidance  of  the 
w  of  the  statute,  except  infancy. 
2.  Second,  was  the  action  maintainable  as  to  the  legacy 
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law  )  ThiB  brother  iiever  attained  majority,  but  died  intes- 
tate (when  is  not  stated)  whilst  still  a  minor  and  a  ward  of 
the  same  f^ardian.  The  guardian  thus  became  his  admin- 
istrator by  operation  of  law.  Code,  ^1851.  The  foregoing 
mling  as  to  the  limitation  act  of  1S69  applies  equally  to 
this  part  of  the  case,  for  it  does  not  appear  that  the  gaar- 
diaii  had  any  excnee  for  not  complying  with  that  act,  nor 
does  it  appear  that  the  present  snit,  were  he  a  party  to  it, 
would  be  within  any  of  the  exceptions  which  have  been 
recognized  to  the  sweeping  terms  of  the  Etatutc.  If  he 
were  here  as  plaintiff,  in  virtue  of  his  otfice  of  guardian  or 
administrator,  he  would  be  barred;  and  when  an  adminis- 
trator ie  barred  as  to  personalty,  so  are  the  heirs  or  distrib- 
utees. But  he  is  not  a  party  either  plaintiff  or  defendant, 
and  yet  the  legal  title  to  liis  deceaecd  ward's  legacy  is  in 
him  as  administrator,  and  not  in  the  plaintiff  as  heir  at  law. 
The  action  is  a  plain  action  at  law,  and  the  legal  title  is  not 
before  the  court,  and  no  judgment  which  the  court  could 
render  would  affect  that  title.  If  the  plaintiff  were  to 
recover,  it  would  be  no  protection  against  a  subsequent  snit 
and  recovery  by  tho  triianiian  as  adniiiiiBtrator.  nmre  espi 
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sary  to  add,  that  one  of  the  grounds  of  the  motion  for  new 
trial  was  newly  discovered  evidence,  consisting  of  entries 
on  plaintiffs'  books  not  previously  discovered. 

B.  A.  Denmabk  ;  J.  B.  Sausst,  for  plaintiffs  in  error. 

R.  R.  KiCHABDs,  for  defendant. 

Wasner,  Chief  Justice. 

This  case  came  before  the  court  below  on  an  issue  formed 
upon  an  affidavit  of  illegality  to  9^fi.fa.  issued  on  the  fore- 
closure of  a  mortgage  of  personal  property.  On  the  trial 
of  the  case  the  jury,  under  charge  of  the  court,  found  a 
verdict  in  favor  of  the  defendant.  A  motion  was  made  for 
a  new  trial  on  the  grounds  therein  stated,  which  was  over- 
ruled, and  the  plaintiff  excepted. 

1.  It  appears  from  the  evidence  in  the  record,  that  the 
defendant  had  been  a  clerk  for  the  plaintiffs,  and  had  served 
them  faithfully  during  the  yellow  fever  epidemic  in  Savan- 
nah, and  they  advanced  him  $1,000.00  to  enable  him  to  go 
into  business  on  his  own  account,  for  which  he  gave  them 
his  four  promissory  notes  for  $250.00  each,  dated  the  21st 
of  February,  1877,  the  first  note  to  become  due  three 
months  after  date,  the  second  six  months  after  date,  the 
third  nine  months  after  date,  and  the  fourth  to  become  due 
twelve  months  after  date,  with  interest  at  the  rate  of  12  per 
cent,  per  annum,  as  it  appears  from  the  recital  in  the  mort- 
gage which  was  given  by  the  defendant  to  the  plaintiffs  on 
a  stock  of  goods  to  secure  the  payment  of  said  notes,  which 
mortgage  was  also  dated  21st  February,  1877,  in  which  it 
was  provided  that  if  the  defendant  should  make  default 
in  tiie  payment  of  any  part  of  the  notes  when  the  same 
became  due,  tliat  then  the  plaintiffs  might  proceed  to  fore- 
elose  the  mortgage.  It  also  appears  from  the  evidence,  that 
when  the  papers  were  presented  to  the  defendant  by  the 
]daintiffB  to  sign,  he  declined  to  do  so,  saying  he  could  not 
mike  the  first  payment  in  three  months,  and  required  longer 
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time  to  make  the  first  payment,  and  that  before  the  defend- 
ant dgned  the  papers,  the  plaintiffe  pave  him  the  followin|; 
instrament,  in  writinj; :  "  This  is  to  certify,  tliat  if  Mr. 
Henry  Juchter  cannot  meet  his  note  of  $250.(i0,  dne  three 
months  after  February  2Ut,  1877,  we  shall  renew  the  same 
for  one  year,  providing  the  balance  of  the  notes  are  met  at 
maturity.  Savannah,  February  23d,  1S77.  (Signed)  Boehm, 
Bendheim  &  Co."  The  plaintiffs  foreclosed  the  mortgage 
on  the  first  note  on  the  ITtli  of  January,  1878,  when  the 
defendjmt  filed  his  affidavit  of  iliei^ality  to  the  mortgage^. 
fa.,  alleging  that  the  first  note  was  not  due  at  the  time  of 
the  foreolosare  of  the  mortgage,  and  that  was  the  issue  snb- 
mitted  to  the  jury  for  trial,  the  other  two  notes,  due  at  six 
and  nine  months,  having  been  promptly  paid  by  defendant 
at  matnrity.  The  evidence  as  to  whether  the  paper  signed 
by  the  plainti&  was  executed  and  delivered  on  the  same 
day  as  the  other  papers,  was  conflicting,  though  dated  on  a 
different  day,  bnt  the  jury  have  found  by  their  verdict  that 
it  was,  and  therefore  became  a  part  of  the  contract  between 
thepftrtiea.  S7  Ca.,  141.  In  view  of  the  evidence  con- 
tained ill  till.:  recMivl,  wi>  tiiid  nn  iiiateriiil  tiTwr  in  tiie  i-iiiirire 


FEBRUARY  TERM,  1879.  583 


DiclMon  €t  ai.  vt.  The  State. 


DiCKBON  et  al,  vs.  The  State  of  Georgia. 

1.  By  the  county  court  act,  (Code.  §297),  when  the  county  judge  issues 
a  warrant,  the  affidavit  and  warrant  are  to  be  such  as  are  provided 
for  in  the  general  law  laid  down  in  sections  4715  and  4716  of  the 
Code.  They  need  not,  where  the  offense  charged  is  simple  larceny , 
describe  the  property,  or  state  its  value,  or  name  the  owner,  or  dis- 
close whether  the  larceny  is  a  felony  or  only  a  misdemeanor.  By 
the  same  act,  (Code,  §299)  when  indictment  and  trial  by  jury  are 
waived,  and  the  trial  is  by  the  county  judge,  the  same  affidavit  on 
which  the  warrant  issued  may  be  the  basis  of  the  accusation.  The 
accusation  is  to  be  specific  and  particular,  but  the  affidavit  need  not 
be  more  so  than  is  necessary  to  uphold  a  warrant. 

2.  A  mere  verbal  inaccuracy  will  not,  where  the  meaning  is  clear,  viti. 
ate  an  affidavit  or  a  variant.  Thus,  to  follow  the  names  of  the 
accused  with  a  pronoun  singular,  such  as  "her"  or  *'him,"  where  the 
sense  calls  for  a  pronoun  in  the  plural  number,  such  as  "their"  or 
*'them,"  is  not  a  fatal  defect. 

3.  An  accusation  under  the  county  court  act  may  declare  that  "  the 
state  of  Georgia  charges."  etc ,  and  need  not  employ  the  formula 
that  '*  the  prosecutor,  in  the  name  and  behalf  of  the  citizens  of 
Georgia,  charges,"  etc. 

^.  The  evidence  warranted  a  conviction,  and  there  was  no  error  in  re- 
fusing to  sanction  the  petition  for  certiorari. 

Criminal  law.  County  Courts.  Affidavit  and  warrant, 
dictraent.  New  trial.  Certiorari.  Before  Judge  Pottle. 
3incock  County.     At  Chambers.     November  16,  1878. 

I^reston  and  Irwin  Dickson  presented  their  petition  for 
^^^^^liorari  making,  in  substance,  the  following  case  : 

On  October  29,  1878,  they  were  arraigned   before  the 

^^^^^anty  court  of  Hancock  county,  on  the  charge  of  simple 

*^ir^»eny.     The  affidavit  upon  which  the  warrant  was  based, 

^^B  made  by  T.  J.  Warthen  before  the  county  judge,  and 

®^tnply  alleged  that  "  to  the  best  of  deponent's  knowledge 

*^<i  belief,  Sarah  Dickson,  Preston  Dickson  and  Irwin  Dick- 

^^,  did  commit  the  oflEense  of  simple  larceny  in  said  county, 

on  or  about  the  6th  day  of  October,  1878,  And  deponent 

Drakes  this  affidavit  that  a  warrant  may  issue  for  her  arrest." 
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The  warrant,  ieaned  by  the  connty  jnd^re,  directed  the  proper 
officer  "to  arreet  the  body  of  Sarah  Uickson,  Preeton  Dick- 
son and  Irwin  Dickaoo,  charf^  by  T.  J.  Wartben  with  the 
offense  of  simple  larceny,  in  said  county,  on  or  about  the 
6th  day  of  October,  1878,  a^inst  the  laws  of  this  state,  and 
to  bring  Aim  before  me,  or  some  other  judicial  officer,  etc" 
The  petitionera  waived  indictment  and  trial  by  jury.  The 
written  acoiuation  commenced  as  follows : 
"  QBtmeuL— Hancock  County. 

"The  Mate  of  Georgia  durges  and  accuses  Sarah  Dickson,  Preston 
DlckioD  and  Irwin  DickUD,  all  persons  of  color,  of  said  county,  with 
tbe  offense  of  simple  larceny,  etc." 

The  balance  of  the  accusation,  in  proper  language,  charged 
the  three  defendants  with  the  larceny  in  said  county,  od  or 
about  tbe  sixth  of  October,  1878,  of  1,500  pounds  of  seed 
cotton,  of  the  value  of  $35.00,  the  property  of  David  Dick- 
son. It  referred  to  both  the  Affidavit  and  warrant  as  the 
basis  of  the  accnsation. 

At  the  conclusion  of  the  testimony  for  the  prosecution 
the  petitioners  moved  that  the  warrant  and  accusation  be 
qaadied  npon  the  following  gronndB : 

1.  Because  the  accnsation  does  not  follow  the  warrant 
npon  which  it  is  founded. 

8.  Becanae  it  does  not  follow  the  affidavit  and  warrant. 

8.  Beeanse  neither  the  affidavit  nor  warrant  sets  forth  the 
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Georgia  charges "  the  accnsed,  instead  of  the  proeecDtor, 
"  in  the  name  and  behalf  of  the  citizens  of  Georgia." 

The  motion  was  overimled. 

Evidence,  for  the  defense  was  introduced.  The  court 
found  the  petitioners  guilty.  They  moved  in  arrest  of 
judgment  upon  the  same  grounds  as  are  stated  in  the  mo- 
tion to  quash.  The  court  overruled  the  motion,  and  sen- 
tenced them  to  the  chain-gang  for  twelve  months. 

Petitioners  ask  the  writ  of  certiorari  because  the  court 
erred  in  overruling  each  of  the  motions  above  stated,  and 
because  the  finding  of  the  court  was  without  evidence  to 
sustain  it. 

It  is  only  necessary  to  state  that  there  was  abundant  evi- 
dence to  support  the  finding. 

Judge  Pottle  refused  to  sanction  the  petition,  and  peti- 
tioners excepted. 

J.  T.  JoKDAN ;  George  F.  Pierce  ;  Fred.  H.  Neary,  for 
plaintiffs  in  error,  cited  55  Ga,^  3S0 ;  58  /J.,  397 ;  Code, 
§§299,  4714. 

Seaborn  Rkesk,  solicitor-general,  for  the  state,  cited,  by 
brief.  Code,  §§4715,  4716, 4629, 4639,  3587,  et  aeq.;  22  Oa,, 
75,  499. 

Bleckley,  Justice. 

1.  With  the  accused  female  we  are  not  at  present  con- 
cerned. She  demanded  indictment  by  a  grand  jury,  and 
her  case  stood  over.  The  two  males  went  to  trial  before 
the  county  judge,  on  an  accusation  framed  by  him  under 
section  299  of  the  Code.  In  the  midst  of  the  trial,  a  mo- 
tion was  made  to  quash  the  accusation  and  the  warrant; 
and  after  the  finding  of  guilty,  a  motion  was  made  in  arrest 
of  judgment.  The  grounds  of  these  two  motions  were  the 
iime.  One  of  the  grounds  was,  that  neither  the  affidavit 
Mr  warrant  set  forth  the  ownership  of  the  property  alleged 
to  batre  been  stolen,  nor  the  person  from  whose  possession 
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it  was  taken.  Another  was,  that  the  warrant  and  the  affi- 
davit failed  to  disclose  whether  the  larceny  cliarged  waa  a 
felony  or  a  miedeuieanor.  The  reference  to  t)ie  warrant  as 
made  in  the  accusation  was  surplusage.  The  affidavit  was 
the  real  atatatory  basis  of  the  proceeding,  and  after  the 
prieonera  were  put  on  trial  —on  final  trial  for  tlio  offense, 
the  warrant  waa  no  longer  in  the  case.  Any  complaint  of 
its  defects,  or  any  motion  to  qnasii  it,  was  out  of  place  and 
out  of  time.     But  the  affidavit  was  aiaterial  throuj^hont. 

The  motion  to  qnaeh  the  accusation  wiis  bad,  in  strict 
practice,  for  two  reasons  :  the  lirst  of  which  ie,  that  it  com- 
prehended the  warrant  as  well  as  the  accusation,  and  was 
thus  too  broad,  the  warrant  liHving  served  its  purpose,  and 
l>eing  QoneccBsary  to  so  advanced  a  stage  of  the  proceed- 
ings ;  and  the  second  is,  that  the  court  was  not  bound  to 
entertain  a  motion  to  quasli  the  accusation  after  the  trial 
was  entered  npon  and  a  part  of  the  evidence  heard.  The 
time  for  anch  a  motion  was  before  the  introduction  of 
evidence.  There  was  no  explanation  of  the  delay  to  make 
it.  and  withont  some  satisfactory  explanation  on  that  head, 
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a  SDbetantial  compliance  with  it  shall  be  deemed  6n£Scient. 
We  have  thus,  from  these  two  sections,  the  requisites  of  an 
affidavit  to  obtain  a  warrant,  and  of  the  warrant  itself, 
when  the  officer  acting  is  a  justice  of  the  peace.     Section 
297  opens  with  this  language  :  ^^  Said  county  judges  shall 
also  have  jurisdiction  and  authority  as  justices  of  the  peace 
in  this  state,  upon  affidavit  made  before  them,  to  issue 
criminal  warrants — to  be  in  the  form,  both  as  to  affidavits 
and  warrants,  prescribed  in  sections  4618  and  4619  of  this 
Code — against  all  persons  accused   of  crimes  and  misde- 
meanors.'^    By  mistake,  the  sections  cited  in  this  quotation 
are  numbered  as  in  Irwin's  Code,  the  corresponding  sections 
in  the  Code  of  1873  being  4715  and  4716,  these  being  the 
sections  of  this  Code  in  which  the  forms  are  found.    Noth- 
ing is  more  manifest  than  that,  according  to  the  express 
provisions  of  the  Code,  the  affidavit  which  we  are  consider- 
ing was  in  all  substantial  respects  sufficient  to  serve  as  the 
:fonndation  for  a  warrant ;  and  a  comparison  of  the  war- 
TTait,  were  that  necessary,  with  section  4716  would  render 
it  equally  clear  that  the  warrant  was  good  in  substance. 
/  "Where  the  offense  charged  is  simple  larceny,  no  further 
I   description  of  it,  either  in  the  affidavit  or  the  warrant,  is 
'   requisite  than  the  mere  naming  of  it  in  these  terms.     Tlie 
property  stolen  need  not  be  mentioned  or  described,  nor  its 
^alue  stated,  nor  the  owner  named ;  neither  is  it  requisite 
^  disclose  whether  the  larceny  amounts  to  felony  or  only 
^^  a  misdemeanor.     The  Code  does  not  contemplate  that 
*^y  of   these   particulars   shall   be  specified — though,  of 
^^rse,  they  would  not  vitiate  if  they  were  introduced. 
Tile  next  step  before  us  is  to  show  that  an  affidavit  full  and 
^rtain  enough  to  uphold  a  warrant,  is  full  and  certain 
enough  to  be  the  basis  of  an  accusation  on  which  to  try  the 
^^tised.     Section  299  of  the  Code  begins  thus:   "In  cases 
■^here  no  indictment  of  the  grand  jury  is  demanded,  the 
k        county  judge  shall   frame  a  written  accusation,  founded 
I       ttpoQ  the  affidavit  charging  the  defendant,  said  accusation 
■      to  be  in  the  name  of  the  state  of  Georgia,  signed  by  the 

1   " 
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prosecutor,  and  distinctly  setting  fortli  the  natnre  of  tlie 
oSanifi  charged,  the  time  when,  wliere,  and  by  whom  com- 
mitted, and  that  it  is  based  upon  said  affidavit,  briefly  re- 
ferring to  it."  What  is  meant  by  '■'the  affidavit  cJiar^ing 
tiie  defendant"?  OUvioiifly,  we  think,  the  reference  is  to 
the  affidavit  on  which  a  ivarrant  has  issued,  the  sante  affi- 
davit which  is  provided  for,  and  tlie  requisites  of  which  are 
prescribed  in  section  297,  tlie  language  of  which  section,  so 
f:ir  as  pertinerit,  wc  have  already  quoted.  In  the  terms, 
"the  affidavit  charging  tlie  defendant,''  is  plainly  implied 
tliiit  the  affidavit  alluded  to  had  been  previously  mentioned, 
and  this  implication  can  be  satisfied  in  no  way  but  by  turn- 
ing back  to  section  297.  There,  and  there  only,  is  there 
previous  mention  of  an  affidavit,  and  that  affidavit  is  the 
one  which  is  preliminary  to  a  warrant.  What  its  contents 
are  to  be  are  pointed  out,  and  section  299  does  not  specify 
any  different  or  additional  contents  for  the  affidavit  on  which 
tiie  accusation  is  founded.  Unices  we  are  told  in  section 
2it(  what  the  affidavit  contemplated  in  section  299  is  to 
contain,  we  are  not  told  at  all.  This  latter  section  specifies 
with  considerable  minuteness  what  the  accnsation  is  to  set 
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warrant  issued  may  be  the  basis  of  the  accusation,  not  that 
it  mu^  be.  It  follows  from  what  we  have  caid  tliat  there 
is  nothing  in  those  grounds  of  the  motion  which  we  have 
enumerated  ;  and  it  equally  follows  that  two  other  grounds, 
namely,  that  the  accosation  does  not  conform  to  the  war- 
rant, and  that  it  does  not  conform  to  the  affidavit  and  the 
warrant,  are  without  merit.  The  accusation  does  conform 
to  the  affidavit,  though  it  goes  beyond  it  in  fullness  and 
particularity,  as  it  ought  and  must  do  where  the  affidavit  is 
general.  There  is  no  inconsistency  between  the  two ;  they 
are  merely  incommensurate,  and  this,  as  we  have  seen,  is 
allowable.  The  same  may  be  said  of  the  accusation  and 
the  warrant;  but  the  warrant  really  has  nothing  to  do  with 
the  matter. 

2.     The  next  ground  of  the  motion  is  grammatical,  and 
involves  the  gender  and  number  of  two  pronouns.     "Her" 
in  the  affidavit  should  have  been  "them,"  and  "him"  in  the 
warrant  shonld'also  have  been  "them."     This  is  an  unsightly 
literary    blemish,  but   not    a  grave    legal    infirmity.     In 
school  the  composition  would  not  pass,  but  it  may  be  toler- 
ated in  the  court-house.     The  meaning  is  clear,  though  the 
verbal  inaccuracy  is  glaring.     We  may  regret  that   those 
^ho   write   affidavits  and  warrants  guard  their   pronouns 
^^ith  so  little  vigilance,  but  we  cannot   hold,  as  matter  of 
la^%s%r,  that  their  bad  grammar  vitiates  the  documents. 

S.  The  motion  proceeds  to  a  sixth  and  last  ground,  which 
^3,  that  in  the  accusation  the   state  of  Georgia   charges  the 
^ooused  parties,  when  the  prosecutor  ought  to  charge  them  in 
^H^  name  and  behalf  of  the  citizens  of  Georgia.    It  is  not 
^tti  probable  that  either  of  these  forms  would  suffice,  but  the 
"fii^t  is  certainly  allowable ;  for,  looking  back  to  our  quota- 
tion from  section  299  of  the  Code,  it  will  be  seen  that  the 
accusation  is  to  be  "in  the  name  of  the  state  of  Georgia," 
'^he  prosecutor  is  to  sign  it,  and  that  he  did  in  this  instance. 
4.  The  evidence  of  guilt  may  not  have  been  conclusive, 
but  it  was  enough  to  warrant  the  conviction.     There  was 
no  error  in  refusing  to  sanction  the  petition  for  certiorari. 
Judgment  affirmed. 
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Tbe  eridenoe  being  conflictiDg,  this  couit  will  not  control  the  presiding 
judge  in  overniliDg  tbe  motiou  for  a  new  trial  on  tbe  ground  that 
the  verdict  la  decidedly  against  the  weight  of  tbe  evidence,  there 
bdng  evidence  to  support  the  finding. 

New  trial.  Before  Jndge  Harris.  Gljnn  Superior  Court. 
Ma;  Adjonmed  Terin,  1878. 

Two  CB«b8  were  tried  together.  Holinee  et  al.  were  plaio- 
tiffa  vafi.J'a.;  Parker  was  defendant ;  Tliurber  &  Co,  et  al. 
claimed  money  raiEed  under  plaintiffs' _;?.yas.  These  ^,_/a». 
were  founded  on  judgments  in  attachment  in  the  usual 
form.  The  principal  point  in  controveray  waa  whether  or 
not  a  note  of  defendant  to  Holmea  bad  been  placed  in  the 
hands  of  tbe  attorneys  who  represented  the  claimants,  with 
an  agreement  that  the  amount  be  collected  and  divided  ^ro 
rata.  The  evidence  was  conflicting.  Tbe  jury  fonnd  for 
plaintiffs.  Claimants  moved  fora  new  trial ;  it  was  refused, 
and  they  excepted. 
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flexible.  There  is  nothing  here  to  take  the  case  out  of  that 
rule.  The  very  fact  that  the  judgment  on  the  chose  in  ac- 
tion was  obtained  in  the  name  of  the  defendant  in  execu- 
tion, that  the  suit  was  brought  in  his  name  alone,  and  for 
the  use  of  none  of  those  to  whom  it  is  claimed  to  have  been 
assigned,  is  a  circumstance  on  which  the  verdict  may  rest. 
We  are  not  to  decide  what  we  would  have  done,  or  whom 
we  would  have  believed,  had  we  been  on  the  jury.  That 
was  matter  for  their  consideration  and  finding,  and  the  law 
will  not  permit  us  to  set  aside  that  finding,  tlie  judge  who 
presided  being  satisfied  therewith. 
Judgment  affirmed.  * 


Bybd  vs,  Turpin,  guardian. 

2.  A  purchaser  of  land  at  guardian's  sale  who  takes  a  deed  without 
warranty,  risks  such  title  as  the  guardian,  with  regular  leave  from 
the  ordinary,  can  convey,  the  sale  being  free  from  any  fraud  or  mis- 
representation, 
^.    If  the  purchaser  could  complain  of  defective  title  were  judgment 
•ought  against  him  generally  for  balance  of  the  purchase  money, 
his  complaint  would  not  serve  as  a  defense  to  a  rule  to  foreclose  a 
mortgage  for  such  balance  upon  the  land  itself.     Let  the  title  be 
^bftt  it  may,  the  land  can  be  made  subject  to  a  mortgage  fur  a  part 
of  its  own  purchase  money. 
^'     ^or  the  purpose  of  showing  that  there  was  no  concealment  or  mis- 
representation by  the  guardian,  parol  evidence  is  admissible  to  estab- 
lish that  the  purchaser  knew  before  the  sale  that  a  suit  upon  an 
old  debt  of  the  ward's  father  was  pending  against  the  father's  repre- 
sentative, and  that  the  ward's  mother  had  claimed  the  land  as  a 
liomestead  for  herself  and  the  minors,  and  that,  with  all  this  knowl- 
^dge,  the  purchaser  expressly  agreed  to  incur  the  risk  of  buying  sub. 
Ject  to  the  old  debt  and  the  homestead,  taking  his  chances  against 
them  as  to  this  land. 
^    On  the  trial  of  a  rule  to  foreclose  a  mortgage,  the  main  question 
ia,  whether  the  plaintiff  is  entitled  to  recovei  (as  respects  the  mort- 
gaged property)  the  debt  which  the  mortgage  describes,  and  if  not 
the  whole,  how  much  of  it.     A  verdict  for  so  many  dollars  as  prin- 
cipal, with  interest,  is  sufficiently  formal  and  full.    The  law  directs 
wliat  Judgment  is  to  be  rendered  by  way  of  rule  absolute  in  the  fore- 
elosare  proceeding. 
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Bjld  H.  Tnrpin.  guardlui. 

Gnardian  and  ward.  Jndicial  eate.  Mortgage.  Vendor 
and  porchaser.  Evidence.  Verdict.  Before  Judge  Cbibp. 
Surnter  Superior  Court.     October  Term,  1S78. 

Tnrpin,  as  guardian,  instiCnted  proceedings  to  foreclose  a 
mortgage  made  by  Byrd  to  secure  the  payment  of  two  prom- 
issory notes,  one  for  $200.('0,  and  tlie  other  for  JIOU.OO. 
Byrd  showed  for  cause  why  a  judgment  of  foreclosure 
should  not  be  rendered,  as  follows : 

On  the  first  Tuesday  iu  September,  1875,  he  bought  the 
land  covered  by  the  mortgage  at  guardian's  sale  for  $600.(i0. 
$300.00  cash,  and  baknce  on  a  credit.  Before  the  said  sale, 
but  after  the  death  of  Wheeler,  the  owner  of  said  land,  and 
the  father  of  petitioner's  wards,  Jiis  (Wheeler's)  widow,  then 
living  but  since  deceased,  had  said  land  set  apart  as  a  homo- 
stead  for  herself  and  the  minor  children.  At  the  time  of 
said  sale,  it  was  supposed  by  the  gnardian  and  respondent 
that  the  title  of  Wheeler's  estate,  as  well  as  the  interest  of 
the  minora  nnder  the  homestead,  would  be  thereby  divested. 
This  supposition,  which  was  the  basis  of  all  of  respondent's 
actions,  was  erroneous,  and  he  therefore  says  that  the  con- 
sideration for  which  the  mortgage  was  given  has  wholly 
failed ;  that  the  notes  and  mortgage  ought  to  be  ^iven  up 
to  he  canceled;  that  the  respondent  ought  to  recover  of 
the   ^:^im.Oo    ciihli    ii^iyiiii-nl.    with    iiUenst 
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Upon  the  trial,  B.  M.  Wheeler,  the  former  gaardian,  tes- 
tified, in  brief,  as  follows :  Respondeat  knew,  at  the  time  of 
the  sale,  of  the  Hardwick  suit ;  he  examined  the  record,  and 
agreed  that  he  would  settle  whatever  Hardwick  might  re- 
cover, and  take  the  land  if  he  (Wheeler)  would  let  him  have 
it  for  $600.00 ;  he  had  been  asking  $1,000.00  therefor. 
Respondent  also  examined  the  record  as  to  the  homestead, 
and  bought  subject  to  that.  Witness  agreed  that  if  respond- 
ent would  take  the  risk  of  the  title,  he  might  have  it  for 
$600.00.  This  amount  was  bid  by  respondent,  and  the  land 
was  knocked  off  to  him. 

Respondent  moved  to  rule  out  the  evidence  of  Wheeler 
80  far  as  it  tended  to  show  an  agreement  between  him  and 
the  witness  as  to  the  sale  of  tlie  land  other  than  what  was 
embraced  in  the  notes  and  mortgage,  because  it  was  in  parol, 
and  because  it  attempted  to  set  up  an  illegal  agreement  in 
regard  to  a  judicial  sale. 
The  motion  was  overruled. 

It  appeared  that  the  purchase  of  the  land  by  Fort,  and 
tile  sale  by  him  to  Wheatley  &  Co.,  were  at  the  request  of 
f'ospondent;  that  Wheatley  <fe  Co  advanced  the  money  at 
thk^  request  of  respondent,  and  agreed  to  let  him  redeem 
the  land  by  the  payment  of  the  money  advanced  by  them  ; 
tti^it  upon  his  failure  to  redeem  they  conveyed  to  petitioner 
^I>on  such  payment  by  him;  that  petitioner  is  ready  and 
"^^illing  to  convey  to  respondent  upon  his  payment  of  the 
*^^lance  of  purchase  money  due  and  the  sums  thus  advanced 
^^  AVheatley  &  Co.  The  deed  from  the  guardian  to  JJyrd 
without  warranty,  and  purported  to  convey  the  prem- 
in  as  full  and  ample  a  manner  as  they  were  held  by  the 
K^ardian  and  his  wards.  It  recited  an  order  by  the  ordi- 
'^^ry  granting  leave  to  sell. 

Amongst  other  things  the  court  charged  the  jury  as  fol- 

io^s:    "It  makes  no  difference  whether   there  was   any 

^        Homestead  set  apart  to  the  minor  children  of  G.  M.  Wheeler 

ft        in  this  land  or  not,  they  were  entitled  to  the  land  as  heirs- 

H       tt-law,  and  it  makes  no  difference  in  this  case  whether 

I 
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tliere  was  any  homestead  or  not.  The  gnardian'a  Bale  was 
a  jadicial  sale,  and  the  purchaser  got  a  title  unaffected  by 
the  previone  liomestead  in  the  land." 

Also,  "If  yon  find  for  the  plaintiff  the  form  of  your 
vei-dict  will  be,  'We,  the  jury,  find  the  issue  in  favor  of 
the  plaintifiF,  for  so  many  dollars,  with  interest  from  the 
maturity  of  the  notes,'  and  if  yon  find  for  the  defendant, 
'  We,  the  jnry,  find  for  the  defendant.'" 

The  followinj;  verdict  was  returned:  "We,  the  jury, 
find  for  the  plaintiff  S300.00,  with  interest  on  $100.00 
from  September  17,  1875,  and  interest  on  $200.00  from 
January  1,  1876,  and  all  costs." 

The  respondent  excepted  and  assigns  error  as  follows: 

1.  Because  the  court  erred  in  refusing  to  rule  out  he 
testimony  as  above  stated. 

2.  Becanso  the  court  erred  in  each  of  the  charges  above 
set  forth. 

3.  Because  the  verdict  is  illegal  and  void  in  that  it  does 
not  cover  the  iseaes  made  by  the  pleadings,  and  does  not 
authorize  any  judgment  of  foreclosure  or  decree  for  the 
Eale  of  the  land. 

N.  A,  Shitb  ;  B.  P.  Hollis,  for  plaintiff  in  error,  cited, 
on  admission  of  testimony,  Code,  §1950.  On  charge,  10 
ffo.,  359;  56  /J.,  383;  59  /J.,  i85,  493.    On  form  of 
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ia  effect,  the  deed  says.  And  such  is  the  general  range  and 
limit  of  sales  bj  guardians.  If  there  is  due  leave  from  the 
ordinary  to  sell,  and  no  fraud  nor  misrepresentation,  the 
maxim  which  the  purchaser  has  to  face  is,  caveat  emptor. 

2.  The  purchaser  cannot  complain  of  defective  title,  un- 
der the  evidence  in  the  record  ;  but  if  he  could,  it  is  only 
the  land  that  the  judgment  of  foreclosure  will  affect. 
Surely  land,  whether  the  title  is  good  or  bad,  ought  to  be 
subject  to  its  own  purchase  money.  If  the  land  is  Byrd's 
by  his  purchase  from  the  guardian,  he  ought  to  pay  for  it ; 
and  if  it  is  not  his,  but  belongs  to  some  one  else,  as  he  al- 
leges, there  being,  as  he  avers,  a  better  title  than  his  own 
outstanding,  he  will  not  be  injured  by  the  foreclosure  of  the 
mortgage,  and  the  sale  of  the  land  to  satisfy  it.  How  will 
it  hurt  him  to  sell  some  other  person's  land  ? 

3.  As  there  was  no  evidence  of  concealment,  misrepre- 
sentations or  fraud  of  any  kind,  the  evidence  that  Byrd 
knew,  before  he  bought,  of  the  pending  suit  and  of  the 
claim  of  homestead,  and  agreed  to  risk  or  buy  subject  to 
them,  was  not  needed ;  but  it  was  not  open  to  the  grounds 
of  objection  urged  to  its  admission.  It  sets  up  nothing  in- 
consistent with  the  note  and  mortgage,  or  with  the  deed. 
Its  effect  is,  to  show  that  Byrd  bought  with  his  eyes  wide 
open,  and  that  he  was  not  blinded  or  misled  by  the  guar- 
dian. It  tends  to  evince  the  guardian's  good  faith,  and  to 
show  that  Byrd  moved  with  knowledge  and  with  nerve.  It 
goes  to  uphold  all  the  writings,  and  not  to  vary,  modify  or 
impair  them. 

4.  The  verdict  was  sufficiently  full  and  formal.  The 
Code,  in  section  3968,  directs  what  is  to  be  done  when  a 
mortgagor  sets  up  a  defense  and  fails  to  sustain  it.  The 
rest  is  matter  for  the  court  in  its  judgment.  We  do  not  mean 
to  say  that  the  charge  to  the  jury  was  correct ;  but  the  ver- 
dict was. 

Judgment  affirmed. 
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Qnj,  kdmlolatrUor  n.  Anglar,  tinxlee. 

Gray,  administrator,  vs.  Anoier,  trustee. 

(Bleckler.  JuUce,  harlng  beaa  of  conasel.  did  not  pmlde  In  Ibh  Cftu.] 

A  tender,  to  preveot  the  ruaaiag  of  iatcrcst,  must  be  coatinuing. 
Using  the  money  after  refussl  by  the  creditor  to  receive  it,  destroys 
this  neceasaiy  attribute  of  a  legal  tender. 

Oontraots.  Teoder.  Before  Judge  MoCurcuES.  Bar- 
tow Superior  Court.     January  Term,  1878. 

In  1861,  Chisolm  recovered  judgment  against  Field  and 
Tumlin;  the  jE.  /a.  was  transferred  to  Solomon.  It  was 
levied  on  property  of  Tumlin;  he  tiled  an  affidavit  of  ille- 
gality. By  agreement  tlio  proceedings  were  withdrawn  ; 
Tumlin  took  the  ^.  fa.  so  as  to  make  the  money  out  of 
Field,  and  gave  bis  written  obligation  to  pay  the  amount  in 
ninety  days.  Solomon  transferred  this  obligation  to  French, 
trustee;  Angler  ia  a  successor  iu  the  trust  held  by  French. 
Tumlin  is  dead ;  Gray  is  his  administrator.  This  suit  ie  on 
the  obligation  of  Tumlin  to  pay.  Defendaut  pleaded, 
among  other  things,  tender.  The  jury  found  for  plaintiff. 
Defendant  moved  for  a  new  trial,  among  other  reasons,  be- 
cause the  court  charged  to  the  following  effect :  That  if 
Tumlin,  after  tender  made,  was  not  ready  and  willing  to 
pay  the  money  tendered,  it  could  not  be  considered  as  a 
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T.  Warren  Akin;  Dabney  <fe  Fouchk,  for  defendant, 
cited  24  Pick.,  168 ;  9  Bae.  Abr.,  128  ;  Cliitty  on  Contracts, 
803,  804 ;  10  Ga.,  127 ;  54  /J.,  498 ;  2  Wallace,  252  ;  50  Ga., 
614 ;  Code,  §2874 ;  6  Otto,  587. 

Warner,  Chief  Justice. 

The  plaintiff  brought  suit  against  the  defendant's  intes- 
.  tate  on  a  certain  instrument  in  wi'iting  therein  described 
and  set  forth,  and  on  the  trial  tliereof  the  ju.y  found  a 
verdict  in  favor  of  the  plaintiff  for  the  sum  of  $8230.50 
principal,  and  the  sum  of  $6583.44  interest.  A  motion 
was  made  for  a  new  trial  on  the  grounds  therein  stated, 
which  was  overruled,  and  the  defendant  excepted. 

The  only  ground  of  error  insisted  on  here  was,  that  the 
verdict  for  interest  was  too  large,  in  view  of  the  evidence 
in  regard  to  the  alleged  tender  of  the  money  by  the  de- 
fendant to  the  plaintiff,  and  that  the  court  erred   in  its 
cliarge  to  the  jury  in  relation  to  that  point  in  the  case.  The 
evidence  in  the  record  is  that  two  tenders  of  the  money  in 
j>^yment  of  the  debt  were  made  to  Solomon,  who  was  then 
e  owner  of  it,  by  Field,  one  of  the  defendants  who  then 
ed  the  money,  and  that  Solomon  declined  to  receive  it, 
tJt^«  witness  stating  "that  I  used  the  money  tendered  Sol- 
o«:*ion  in  other  ways,  when  Solomon  refused  to  accept  it.'' 
Xr'l:ie  tender  relied  on  to  stop  the  interest  should  have  been 
a    <2ontinuing  tender,  that  is  to  say,  that  the  money  tendered 
8,  and  always  has  been,  ready  for  the  plaintiff,  and  not 
in  this  case  used  by  the  defendant  for  his  own  benefit. 
Ctiittyon  Contracts,  marginal  page,  697;  10  Ga,  Hep,,  127; 
SO  /J.J  614 ;  54  /J.,  498.     There  was  no  error  in  the  charge 
L        o"f    the  court  in  relation  to  this  point  in  the  case.     Let  the 
I        lodgment  of  the  court  below  be  affirmed. 
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Ptrrjttal  tu.  HcLendoo.  ahariS. 
Perry  el  al.  vs.  MoL^ndun,  Bheriff. 

1.  SnAgtavaiOJihabeateorput  being  in  tbia  state  eubjecl  to  review,  espe- 
ciallj  vhere  the  impiiaonment  ie  on  civil  process,  is  linul  uutil  re- 
versed: and  wliere  the  legality  oF  Ibe  siimc  cause  of  im  prison  meat 
U  twice  drawn  in  queatiiin  belwL'en  the  same  parlies  by  suecCMiTC 
writs  of  hai)&i»  corpus  before  tbe  Bame  court,  or  before  different 
courts  of  competeut  origiDal  jurisdiction,  the  judgmeni  on  the  for- 
mer writ  may  be  answerud  in  bur  of  a  discharge  under  the  Utter. 
The  mttter  will  be  deemed  rM  adjvdieala  us  to  all  points  ivbich 
were  aecessarily  involved  in  the  general  question  of  ihc  legulitj  or 
illegality  of  the  arrest  uuii  dutantion,  whetlier  all  of  them  were  ac- 
tually presented  or  not  It  is  sutflcient  if  lliey  might  have  been 
and  ought  to  have  been  presented  in  tbe  exercise  of  due  dilii;ence. 

3.  Tbe  defendanta  in  "bail  trover"  cannot,  since  tbe  nilnplion  of  the 
Code  of  1803,  procure  their  disclmrge  on  habeat  aivp'it  sued  out  by 
them  or  at  their  instance,  on  the  ground  that  the  plaintiff  baa  not 
met  hia  legal  obligations  in  respect  to  fees  due  or  lo  become  due  tbe 
Jailor. 

Habeas  cotj>u«.  Jutlgmciits.  Trover.  liail.  Refore 
Jud(^  Fatk.  LaureiiB  Suporior  Court.  October  Term, 
1878. 
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Perry  «<  ai.  9t.  McLendon.  sheriff. 

moDey,  whether  coin  or  currency,  or  the  kind  of  coin  or 
cnrrency,  each  of  the  defendants  to  the  suit  is  called  upon 
to  produce,  so  that  no  finding  could  bo  had  as  to  how  much 
either  si  ould  be  held  to  deliver  up. 

5.  Because  there  has  been  no  such  compliance  with  the 
law  by  plaintiff  as  is  required  by  section  3419  of  the  Code, 
for  the  original  affidavit  for  bail  is  not  of  file  in  the  clerk's 
office,  nor  ever  was  of  file  therein,  nor  was  any  copy 
thereof  attached  to  the  declaration. 

6.  Because  neither  the  plaintiff  in  said  suit,  nor  his  agent 
or  attorney,  has  paid  at  the  end  of  each  week  of  petitioners' 
confinement,  the  jail  fees  which  have  accrued,  as  bj"  law  re- 
quired, nor  have  said  fees  been  paid  at  all. 

The  action  under  which  the  petitioners  were  arrested, 
was  complaint   by  Perry,  execu'or,  against  them,  which 
alleged  that  they  were  in  possession  of  $4,050.00,  to-wit : 
$3,000.00  in  gold  coin,  $1,000.00  in  silver,  and  $50.00  in 
currency,  to  which  petitioner  claimed  title ;  that  they,  peti- 
tioners, refused  to  deliver  the  same  to  plaintiff,  or  to  pay  • 
him  the  profits  thereof,  wherefore  he  praj'^ed  process,  etc. 
The  bail  affidavit  by  plaintiff,  alleged   that  the  above 
described  property  was  in  the  possession,  custody  and  con- 
trol of  petitioners ;  that  he  has  reason  to  apprehend  that  it 
has  been,  or  will  be,  eloigned  or  moved  away,  or  that  it 
^'ill  not  be  forthcoming  to  answer  the  judgment  and  exe- 
^ntion  in  the  case;  that  he  does  verily  and  iona  fde  claim 
^aicj  pensonal  property  as  executor ;  that  he  makes  this  affi- 
davit in  order  that  the  petitioners  may  be  required  to  pro- 
^^ce  and  deliver  up  said  property,  or  give  bail,  in  terms  of 
^he  law,  for  the  forthcoming  of  the  same. 

To  this  petition  the  sheriff  answered,  in  substance,  as 
follows : 

On  July  22,  1878,  a  certain  action  of  trover  and  affidavit 
\  for  bail,  filed  by  Perry,  executor,  against  petitioners,  to- 
k  pther  with  copies  thereof,  were  placed  in  his  hands  for 
■  Ittnce.  Service  was  perfected,  but  the  personal  property 
I      in  the  action  described  was  not  to  be  found.    Petitioners 


000  SUPREME  OOUBT  OF  GEORGIA. 

Pcrrr  ifal.  n.  McLeitdan,  ■herUI. 

refnsing  either  to  deliver  ap  the  property,  or  to  p^e  the 
hnnd,  were  placed  in  tlie  connty  jail  ae  prescribed  hy  law. 
The  grannds  set  forth  in  the  petition  liave  been  three  times 
heretofore  paseed  upon  by  courts  having  jiiriEdictioii  thereof, 
to-wit:  by  the  oonrt  of  ordinary,  Hon.  John  T.  Dnncan 
presidinf^,  on  Jnly  28,  1878;  by  the  superior  court  of  the 
OeoncD  circuit,  held  at  Hawkinsville,  at  chambers,  on  Au- 
gust 6,  1878,  Hon.  A.  C.  Pate  presiding;  by  the  court  of 
ordinary  aforesaid  on  the  16th  of  August.  Judgments 
were  rendered  n]H>n  each  of  tlie  occasions  aforesaid,  re- 
manding petitioners  to  jail,  which  have  never  been  appealed 
from,  and  nhich  are  still  of  force.  If  error  was  committed 
in  the  rendition  of  said  judgments,  it  is  now  too  late  to 
correct  the  same. 

Upon  the  hearing,  the  proceedings  previously  had  were 
introduced,  as  follows:  1st.  Writ  of  kahean  corpne,  issned 
by  the  ordinary,  Jnly  26,  1878,  together  with  the  petition 
and  judgment  thereon,  the  wiit  having  issued  on  the  peti- 
tion of  Ann  Perry,  alleging  that  she  was  illegally  restrained 
because  she  had  no  funds  in  her  posBession  belonging  to  the 
executor,  as   will  appear  by  reference  to  the  will  of  John 
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alleging  illegality  of  the  imprisonment  upon  substantially 
the  same  grounds  as  are  now  relied  upon,  with  the  writ 
and  the  ordinary's  judgment  thereon.  This  case  was  dis- 
missed because  the  questions  made  were  res  adjudicata. 

The  petitioners  were  again,  one  of  them  for  the  fourth, 
and  the  other  for  the  third  time,  remanded  to  jail.  To  this 
judgment  they  excepted  upon  the  following  grounds  : 

1.  Because  contrary  to  law. 

2.  Because  the  judge  erred  in  holding  that  the  questions 
made  were  res  adjudicata. 

3.  Because  the  judge  erred  in  overruling  each  one  of  the 
grounds  of  illegality  set  forth  in  the  petition. 

W.  H.  Wylly  ;  John  M.  Stdbbs  ;  James  J.  Conner,  for 
plaintiffs  in  error. 

RoLLiN  A.  Stanley;  J.  E.  Hightower,  for  defendant, 
cited,  on  conclusiveness  of  judgments,  Code,  §§3577,  2897, 
3826,  3829  ;  11  Oa.,  265;  40  7  J.,  67;  33  /J.,  561;  34  7  J., 
99,  101,  253,  583.  On  description  of  chattel,  3  Bouv.  Inst., 
667;  9  Bacon's  Ab.,  668;  3  U.  S.  Dig.,  587;  14  /J.,  563. 
Detinue  differs  from  our  trover,  Code  of  1863,  §§2967, 
3483;  Code  of  1868,  §§2974,  3024,  3505,  3023;  Code  of 
1873,  §3028.  On  damages.  Code,  §3065.  On  bail  affidavit. 
Code,  §3418.  On  form  of  verdict.  Code,  §§3563,  3564; 
Smith's  L.  C,  516.  Trover  sustained  against  two — will  lie 
against  a  corporation,  Wheaton's  Sel.,  2  vol.,  1398 ;  28  Oa.^ 
4G9.  On  filing  affidavit.  Code,  §§3418,  3419,  3028,  3332, 
et  seq.  Jail  fees  to  be  paid  on  imprisonment  for  debt  only, 
Code  of  1863,  §3333. 

fiLBCKLEY,  Justice. 

In  July,  1878,  Ann  Perry  and  Susan  Perry  were  arrested 
by  the  sheriff  of  Laurens  county,  in  a  civil  case,  and  im- 
prisoned in  the  common  jail.  Afterwards  in  the  same 
month,  Ann  petitioned  the  ordinary  for  a  writ  of  habeas 
e(trpv9f  which  was  granted.     There  was  a  hearing  upon  the 
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merits,  her  imprisonment  was  adjudged  legal,  and  she  wag 
remanded.     On  the  day  this  judgment  was  rendered  by  the 
ordinary,  both  Ann  and  Susan  petitioned  the  judge  of  the 
superior    court  for  a  writ  of  habeas    corpus,  which    was 
granted.     Upon  this  writ  a  hearing  was  had  on  the  merite, 
before  the  judge  at  chambers,  and  the  imprisonment  of  both 
petitioners  was  adjudged  legal,  and  they  were  remanded. 
In  August  of  the  same  year,  both  again  petitioned  the  or- 
dinary for    a  writ  of  habeas  corpus^  and    the  same   was 
granted.     At  the  hearing  of  this  third  writ,  the  ordinary 
adjudged  that  the    petitioners  be  remanded,    resting  his 
judgment  on  the  two  preceding  adjudications,  and  dismiss- 
ing the  writ.     At  the  following  term  of  Laurens  superior 
court,  in  October  of  the  same  year,  both  again  petitioned 
the  judge  of  that  court  for  a  writ  of  habeas  corpus^  and  it 
was  granted.     The  hearing  was  had  during  term,  and  the 
judge  reserved  his  decision  for  delivery  at  chambers.    He 
delivered  it  accordingly  at  chambers  on  the  22d  of  October, 
ordering  and  adjudging  that  the  petitioners  be  remanded. 
It  is  to  this  last  judgment,  the  judgment  rendered  on  the 
fourth  writ,  that  the  petitioners  except.     Thus,  from  July  to 
October,  both  inclusive,  four  several  and  successive  writs  of 
habeas  corpus  were  issued,  heard  and  determined — the  first 
and  third   by  the  ordinary,  the  second  and  fourth   by'the 
judge  of  the  superior  court.     The  first  was  upon  the  peti- 
tion of  Ann  Perry  alone,  and  was  disposed  of  by  remand- 
ing her  to  custody.     Each  of  the  other  three  issued  upon 
the  joint  petition  of  Ann  and  Susan  Perry,  and  all  had  the 
same  object — were  aimed  at  one  and  the  same  alleged  ille- 
gal   imprisonment.     The  sheriff  of  the  county    was    the 
party  respondent  in  each  and   every  of  these  three  joint 
cases ;  he  was  the  only  party  respondent  in  the  first  two  of 
them,  and  though  the  jailor  was  a  nominal  party  with  him 
in  the  last,  the   sheriff  alone  answered  for  both.     In  each 
and  every  case  the  custody  was  admitted,  the  cause  of  it  as 
alleged  in  the  petition  was  avowed  (but  affirmed  in  thesher- 
ifi's  answer  to  be  legal),  the  imprisoned  ladies  were  pro- 
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duced,  and  after  a  full  hearing  were  remanded  by  the  judg- 
ment of  the  habeas  corpus  court.  Successive  judgments 
on  the  same  matter  and  between  the  same  parties  have 
been  rendered,  all  of  them  by  courts  of  competent  jurisdic- 
tion, and  each  of  them  either  directly  adjudicating  the  im- 
prisonment complained  of  to  be  legal,  or  applying  the  bar 
of  a  previous  direct  adjudication  of  that  question.  In  de- 
ciding the  second  case  of  the  whole  series  (the  first  before 
him),  the  judge  of  the  superior  court  entered  fully  into  the 
legal  questions  involved  in  the  cause  of  the  imprisonment, 
ruled  the  same  adversely  to  the  petitioners,  and,  ^s  a  conse- 
quence, remanded  them  to  the  custody  from  whence  they 
came.  That  judgment  has  never  been  reversed,  nor  even 
excepted  to.  After  it  was  rendered,  the  third  writ  in  the 
series  was  applied  for  and  granted  ;  and  after  an  adverse 
judgment  on  the  same  by  the  ordinary  (which  also  still 
stands  in  full  force),  the  fourth  writ  was  applied  for  and 
granted.  In  the  sheriff 's  answer  to  this  last,  he  set  up 
as  a  bar  the  judgments  rendered  in  the  preceding  cases,  be- 
sides again  urging  the  legality  of  the  original  cause  of  ar- 
rest and  detention.  Can  there  be  a  doubt  that  the  bar  is 
effective,  inasmuch  as  judgments  on  habeas  corptts  are,  in 
this  state,  subject  to  review — by  writ  of  error,  if  rendered 
by  the  judge  of  the  superior  court :  by  certiorari,  if  ren- 
dered by  the  ordinary  ?    See  24  Ga.,  379. 

It  would  seem  from  the  authorities,  or  some  of  them, 
(see  Heard  on  Habeas  Corpus)  that  where  there  is  no  such 
power  of  review,  there  may  be  one  writ  of  habeas  corpus 
after  another  ad  infinitum.  But  if  there  can  be  a  review, 
is  there  any  reason,  especially  in  civil  cases,  in  which  the 
struggle  is  between  party  and  party,  and  not  with  the  king 
or  commonwealth  on  one  side,  and  the  subject  or  citizen  on 
the  other,  why  the  first  adjudication,  if  acquiesced  in, 
ohoald  not  be  final  and  conclusive  ?  We  can  think  of  none. 
Such  is  the  general  rule  of  law  in  other  cases,  and  why 
eaies  of  habeas  corpus  should  not  be  included  in  its  appli- 
eition,  we  cannot  perceive  or  divine.    Should  the  legality 
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of  an  impriBonmeiit  in  a  civil  case  forever  be  and  remain 
an  open  qneetion,  so  long  as  tiie  restraint  continncs  ?  Is 
there  no  way  to  close  it,  nnd  oiifflit  there  to  be  none  ?  la 
liberty  60  preeions  ?  There  is  no  such  indulgence  to  any- 
thing else,  not  even  to  life  iteclf.  A  tingle  jnd^nieiit  will 
serve  to  hang  a  man,  if  left  to  stand  nnreversed.  He  can- 
not have  trial  after  trial  to  ascertain  if  he  is  gnilty,  and  de- 
termine whether  he  is  to  bo  executed.  One  complete  trial, 
fair  and  legal,  will  carry  him  out  of  the  world  ;  anrl  why 
should  it  not  suffice  to  keeji  him  in  jail  nntil  some  new 
right  to  a  deliverance  has  arisen  ?  le  the  same  alleged 
right  to  he  investigated  over  and  over,  each  time  afresh, 
just  as  if  no  prior  investigation  had  taken  place?  I;  the 
grievance,  real  or  supposed,  of  a  piitroner  the  stone  of  Si>v- 
phuB  which  courts  can  never  bring  to  a  place  of  rest  i  ami 
if  called  to  lift  it  up  the  same  hill  as  often  as  it  rolls  down, 
must  they  comply  (  Doubtless  there  is  an  obligation  to 
issue  the  writ  of  habeas  corjms  whenever,  and  as  often  a$. 
it  may  be  applied  for,  provided  the  petition  contains  the 
reqnisite  matter,  is  in  dne  form,  duly  authenticated,  duly 
intcd,  and  does  not  show  on  its  faco  that  the  iir 
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it  np  again  on  the  rest  in  a  subsequent  proceeding,  and  thus 
evade  the  bar  of  the  former  judgment.  It  is  the  body  of 
a  case  and  not  certain  of  its  limbs  only,  that  the  final  judg- 
ment takes  hold  upon.  Whoever  brings  the  legality  of  an 
imprisonment  into  question  by  writ  of  habeas  corptiSy 
should,  in  the  first  instance,  show  as  much  cause  for  his  at- 
tack as  he  can.  He  must  discharge  all  his  weapons,  and 
not  reserve  a  part  of  them  for  use  in  a  future  rencounter. 
He  must  realize  that  one  defeat  will  not  only  terminate  the 
campaign,  but  end  the  war. 

2.  The  non-payment  of  jail  fees  has  not  been  cause  for 
discharge  on  habeas  corpus  since  the  adoption  of  the  Code 
of  1863,  at  the  instance  of  the  parties  confined.  Notwith- 
standing the  inhibition  on  discharge  for  such  cause,  is  not 
brought  forward  in  the  Code  of  1873,  but  is  noted  as  re- 
pealed, it  is  not  repealed,  we  think,  though  since  the  aboli- 
tion of  imprisonment  for  debt,  its  application  to  actual 
cases  is  rare.     It  applies  to  the  present  case. 

Judgment  affirmed. 


Buck,  administrator,  et  al,  vs.  Grimes. 

^V"here  the  certificate  of  the  jndge  to  the  exemplification  of  a  foreign 
jadgment,  sets  out  that  the  signer  is  the  judge  of  the  superior  courts 
of  the  second  judicial  district  of  such  state,  and  that  the  clerk's 
certificate  is  in  due  form,  but  docs  not  make  it  affirmatively  appear 
that  the  county  from  which  the  exemplification  purports  to  couie  is 
within  such  district,  the  record  is  inadmissible. 

Foreign  judgments.     Evidence.     Before  Judge  Harris. 
ayne  Superior  Court.     September  Term,  1878. 

To  the  report  contained  in  the  decision  it  is  only  neces- 

to  add  the  following :  Grimes  sued  Buck,  administrator, 

^  a?.,  on  a  judgment  from  the  superior  court  of  Pitt  county, 

*^orth  Carolina.     He  oflFered  in  evidence  the  record  of  the 

^wit  and  judgment  in  that  court.    The  certificate  of  the 

ftisdding  judge  was  as  follows : 
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"  Stati  of  Nobtr  Carolina— Pi  It  county, 

I,  RHey  H.  Cameron,  Judge  of  the  superior  court  ot  Ihe  sute  afore- 
said, holillng  the  courts  of  tlie  second  judicial  district  of  the  state 
aforesaid,  do  hereby  certify  iIihL  Henry  Sbeppard,  whose  name  is  signed 
to  the  foregoiug  certificale,  ia  now,  and  was  at  the  time  of  aigning  the 
same,  clerk  of  said  court,  end  tliat  Lis  attestation  is  in  due  form." 


The  coart  admitted  the  exemplification,  and  this  is  the 
main  groand  of  error  alleged. 

Messhon  &  Smftb,  for  plaintiff  in  error,  cited  2  Minn., 
313,  319 ;  12  BubH.,  (Ky.),  321 ;  41  Ga.,  409 ;  1  N.  H.,  242 ; 
1  Gr.  on  Et.,  504,  514,  540,  546;  Freeman  on  Judgments. 
S413;  17  Ind.,  423 ;  Story  on  Conflict  of  Laws,  §§539,  546. 
547,  584,  586  ;  30  Conn.,  190  ;  44  N.  Y.,  27. 

GooDYXAR  &  Harris,  for  defendant,  cited  (on  qoestion 
decided),  Code,  §§672,  673 ;  54  Oa.,  4S6 ;  47  li.,  92 :  50 
Id.,  208;  57  lb.,  153;  59  lb.,  506,  608;  acte  of  N.  C, 
1868-9,  p.  206;  acta  1873  p.  147;  Code  Civil  Procednre, 
p.  5. 

Wabmsb,  Chief-Justice. 

The  plaintiff  sued  th6  defendants  on  a  judgment  obtaine — 
against  them  in  the  enperior  court  of  Pitt  county,  Nort  — : 

Carolina,  and  on  the  triai  of  the  case,  the  jury  found  a 
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judicial  district  in  said  state,  and  that  the  clerk's  certificate 
is  in  due  form,  etc.  The  objection  was  that  it  did  not 
affirmatively  appear  from  the'^  judge's  certificate  that  Pitt 
county,  from  the  superior  court  of  which  the  record  pur- 
ports to  have  come,  was  within  the  second  judicial  district 
in  which  the  judge  was  holding  courts.  The  objection  was 
well  taken  and  the  court  erred  in  overruling  it  and  in  admit- 
ting the  record  in  evidence.  Settle  vs.  AUiaon^  8th  Oa. 
201. 
Let  the  judgment  of  the  court  below  be  reversed. 


Thb  SoirrnwBSTBRir  Ra.ilro^d  vs,  Milliax. 

Hy  putting  in  evideacc  as  a  part  of  his  mtiia  case  a  special  written  con- 
tract, the  plaintiff  holds  forth  the  contnict  as  pertinent  to  and  con- 
nected with  his  cause  of  action.  If.  therefore,  the  action  be  by  one 
plaintiff,  on  an  account,  when  it  ought  to  have  been  by  another 
plaintiff,  on  the  special  contract,  or  for  the  specific  sum  set  forth 
therein,  a  nonsuit  may  be  awarded. 

Contracts.    Nonsuit.     Evidence.      Before  Judge  Ckisp. 
Sumter  Superior  Court.     October  Term,  1878. 

Report  unnecessary. 

S.  C.  Elam,  for  plaintiff  in  error. 

GuuRKY  &  SoNT,  for  defendant. 

x^BOKLEV,  Justice. 

The  action  was  in  favor  of  the  S.  W.  R.  R.  Co.,  upon  an 

Recount  for  freight  on  live  stock  transported  to  Americus 

*or  the  defendant,  who  was  the  consignee  thereof.     The 

plaintiff,  for  the  purpose  of  showing  that  the  animals  were 

^^Uried  under  a  special  contract  in  writing  varying  the  ordi- 

^ftry  risk  which  the  law  puts  upon  a  common  carrier,  intro- 

^lioed  such  a  contract.     The  parties  to  it,  however,  were 
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the  Central  R.  R.  Co,  and  the  consignor,  both  of  wliom 
eigned  it,  and  the  contract  neither  named  nor  referred  to 
the  plaintiff,  but  was  an  undertaking  by  the  Central  R.  R, 
Co.  to  carry  the  aniuiala  to  its  freight  etation  at  Aincricns, 
and  there  deliver  tlicm  to  the  consignee  or  his  order,  the 
amount  chargeable  for  freight  being  fixed  and  specified  at 
eo  much  per  car-load.  No  other  express  contract  appeared 
in  evidence,  except  one  made  on  tlie  Sabbath  day,  after  the 
tranaportaCion  had  been  completed.  A  judgtueut  of  non- 
suit was  rendered  by  the  court,  ou  tlie  ground  that  the  con- 
signee's liability,  if  any,  was  to  the  Central  R.  R.  Co.,  and 
not  to  the  S.  W.  R.  B.  Co.  The  nonsuit  was  equally  cor- 
rect whether  the  S.  W.  R.  R.  be  a  branch  of  the  Central  R 
R.  or  not,  the  two  companies  being  distinct  corporations, 
and  the  special  contract  having  been  made  by  the  Central 
R.  R.  Co.  alone,  and  it  alone  seeming  from  the  terms  of 
the  instrument  to  be  bound  for  performance,  and  entitled 
to  the  stipulated  compensation.  Such  part  of  the  transpor- 
tation as  was  effected  by  the  S.  "VV,  R.  R.  Co.  is  to  be  con- 
sidered as  service  rendered  by  it  for  the  Central  R.  R.  Co., 
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Buchanan.     Fayette  Superior  Court.     November  Term, 

1878. 

Executions  in  favor  of  Dykes  against  W.  Martin,  J.  Mar- 
tin and'W.  J.  Gay,  security,  were  levied  on  certain  realty 
as  the  property  of  Gay.  Woolsey  et  al.  claimed.  The  case 
was  submitted  to  the  court  without  a  jury.  He  found  in 
favor  of  claimants,  and  plaintiff  excepted.  For  the  other 
facts,  see  the  decision. 

J.  L.  Blalock;  J.  T.  Spence;  L.  H.  FEATnEEsroN,  for 
plaintiff  in  error,  cited  Code,  §§5104,  3610,  4157,  4141 ; 
46  Ga.,  486 ;  58  /J.,  77 ;  53  /J.,  568 ;  54  lb.,  121 ;  50  /J., 
601 ;  51  lb.,  194 ;  acts  1876,  p.  37 ;  2  Tomlin's  L.  Die, 
247;  1  Bonv.  L.  Die,  733;  6  Ga.,  303  ;  1  JTelli/,  469; 
Code,  §§3570,  3460  ;  4  Ga.,  47-48 ;  58  lb.,  78. 

Spebk  &  Stewart  ;  H.  C.  Peeples,  for  defendants,  cited 
Code,  §§3610,  4157 ;  acts  1872,  p.  40;  46  Ga,,  41  ;  50  lb., 
603;  Ulb.,  121,  665-666;  1  Wallace,  337;  1  U.  S,,  304. 

^^ARNKB,  Chief  Justice. 

This  was  a  claim  case,  which,  by  consent,  was  submitted  to 

^he  decieion  of  the  court  without  the  intervention  of  a 

J  t:»  fy  upon  the  following  agreed  statement  of  facts,  to-wit : 

^^ Plaintiff   brought  suit  against  the   defendants   in   the 

^  1 34th    district,    G.   M.,  of    Campbell   county,    on  seven 

P^'omissory  notes,  six  of  them  for  fifty  dollars,  principal, 

^^<J  one  for  thirty  dollars,  principal,  which  causes  were 

^^ard  before  Andrew  Smith,  J.  P.,  on  the  7th  March,  1861, 

^^d  judgments  entered  up  against  defendants  for  principal, 

vnterest  and  cost,  no  defense  being  made  by  defendants 

^Uereto.     FLfas.  were  issued  from  said  judgments  on  the 

^ftth  May,  1874,  and  were  levied  by  Larkin  D.  Lee,  consta- 

We  of  Fayette  county,  on  the  south  half  of  lot  of  land 

No,  215,  in  the  4th  district  of  Fayette  county,  as  the  prop- 
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erty  of  defendant,  W.  J,  Gay,  security,  on  the  Otii  .Tnne, 
1874.  Upon  said  levies  being  made,  Gay  filed  uti  affidavit 
of  illegality  npon  the  ground  that  he  had  never  been  served 
with  any  enrnmonB  to  attend  conrt  in  said  cases,  and  that 
he  had  never  acknowledged  service  by  himself,  or  aiitlior- 
ized  any  one  to  do  eo  for  hiin,  and  that  he  had  never  had 
hie  day  in  court.  2d.  Because  the  judgments  on  which  said 
fi.faa.  were  ieeued  were  dormant.  This  illegality  was  filed 
on  the  9th  Jnne,  1874,  and  heard  on  the  13th  Jnly.  1S7+, 
and  a  decision  was  rendered  against  said  illegality,  ordering 
said^.  yiw.  to  proceed.  On  the  17th  Jnly,  1874,  Gay  en- 
tered an  appeal  from  Gaid  decision  on  said  illegality  to  the 
snperior  court  of  Campbell  cuunty.  It  was  agreed  in 
writingbetween  the  parties  that  an  appeal  should  be  entered 
in  one  case,  and  the  decision  on  the  appeal  of  that  case  to 
govern  the  rest  of  the  cases.  When  said  case  came  on  to 
be  heard  in  the  snperior  court  of  Campbell  county,  at  the 
Augost  Term,  1874,  the  same  was  tried  and  determined  in 
eaid  court,  and  a  verdict  obtained  in  favor  of  said  Gay 
eastaining  said  illegality,  which  verdict  stands  in  said  court 


/     FEBRUARY  TERM,  1879.  611 

Dykes  vt.  Woolsey  tt  al. 

the  superior  court  therein,  there  is  no  judgment  in  favor 
of  the  plaintiff  against  the  defendant,  Oaj. 

"It  is  insisted  by  the  plaintiff  in  fi.fa,  tliat  the  appeal 
from  the  justice  to  the  superior  court  was  illegal  and  void, 
because  the  principal  sum  involved  in  each  of  said  cases 
did  not  exceed  fifty  dollars,  and  that  the  verdict  and  judg- 
ment in  said  superior  court  is  void  for  want  of  jurisdiction ^  i 
and  that  the  original  judgments  in  the  justice  court  are 
valid  and  subsisting." 

After  hearing  the  argument  of  counsel,  the  court  de- 
cided that  the  fi.fa,  of  the  plaintiff  as  to  the  defendant. 
Gay,  was  invalid,  and  that  the  levy  on  the  land  claimed  be 
dismissed,  whereupon  the  plaintiff  \nfi,fa,  excepted. 

The  only  question  urged  on  the  argument  here,  was  the 
validity  of  the  appeal  from  the  justice  court  to  the  supe- 
rior court.    It  was  agreed  that  the  principal  and  interest 
in  each  of  the  cases,  when  added  together,  amounted  to 
more  than  fifty  dollars.     The  constitution  of  1868  declares 
that  justices  of  the  peace  shall  have  jurisdiction  in  all  civil 
cases  where  the  principal  sum  claimed  does  not  exceed  one 
liniidred  dollars,  but  in  cases  where  the  sum  claimed  is  more 
t;haD  fifty  dollars,  there  may  be  an  appeal  to  the  superior 
Goart.     In  defining  the  jurisdiction,  it  is  the  principal  sum 
c^laimed,  but  in  defining  the  cases  in  which  there  may  be  an 
^.ppeal  to  the  superior  court,  it  is  where  the  sum  claimed  is 
'^^lore  than  fifty  dollars,  whether  that  sum  is  made  up  of 
f>riDcipal  and  interest,  or  otherwise.     The  plaintiff  in  the 
^^«i8e  before  us  claimed  the  interest  due  on  the  Ji.fas.  as 
"^ell  as  the  principal,  and,  when  added  together,  made  the 
M'Oin  claimed  more  than  fifty  dollars,  according  to  the  letter 
the  constitution  of  1868 ;  and  therefore  the  appeal  in 
of  the  cases  from  the  justice  court  to  the  superior 
oonrt  was  properly  allowed. 

Let  the  judgment  of  the  court  below  be  affirmed. 


^ 
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Chandlsr  vs.  Chandler. 

1.  Whether  the  prevaillDg  party  iateoded  a  gift  lo  his  creditor,  or  & 
paymODt  \>J  novation  or  Bubstitution.  i»,  after  verdict,  to  be  taken 
a*  be  contended  at  the  trial,  and  not  as  his  adversary  contended. 
A.  parol  gift  of  an  account  on  a  tliird  person  is  executory  and  revo- 
cable until  the  munuy  or  some  part  of  it  is  paid;  and  notice  to  the 
debtor  by  account  not  to  pay  except  to  his  onn  creditor,  the  donor, 
is  ft  revocation. 

3.  An  account  which  neither  party  conaiilered  due  immediiilely,  was 
due  on  demand,  or  on  the  expiration  of  a  reasonable  time,  or  at  the 
time  when  the  creditor  unilerstood  it  to  be  due.  the  debtor  tiiough  a 
witnesanot  testifying  to  a  different  understandinj;  on  his  part.  The 
Btatnte  of  limitations  docs  not  run  against  an  account  until  it  is  in 
fact  due. 

Contracts.  Gifts.  Account.  Payment.  Statute  of 
limitations.  Before  Jiidf^  Babtlett.  Pike  Superior 
Court.    April  Adjourned  Term,  1878. 

In  March,  1S77,  John  Chandler  brought  complaint  a^inst 
W.  H.  Chandler  on  an  account  for  $160.00,  besides  inter- 

est.  -Mc-uii!  t.luil.  ilu.'iv   wciv  ti.n  k.^r.iiL-oa  .■^ni^illv  im.rc-sted 
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1.  Because  the  verdict  is  contrary  to  law,  contrary  to  the 
charge  of  the  court,  and  without  evidence  to  support  it. 

2.  Because  the  verdict  is  contrary  to  the  following  charge : 
"If  you  believe  from  the  evidence  that  more  than  four 
years  had  elapsed  from  the  tinf)e  the  account  sued  for  became 
due  to  the  time  of  the  filing  the  declaration  in  office,  then 
this  action  is  barred  by  the  statute  of  limitations,  and  the 
plaintiff  cannot  recover,  although  you  may  believe  the  de- 
fendant owed  the  money  sued  for." 

The  motion  was  overruled,  and  defendant  excepted. 

Hunt  &  Tatlob,  for  plaintiff  in  error. 
J.  F.  Redding,  for  defendant. 

XBlioklby,  Justice. 

1.  Two  brothers  being  by  parol  contract  debtor  and  cred- 
[  'Cror,  and  the  latter  being  (perhaps)  debtor  to  a  sister,  the 
mothers  arranged  among  themselves,  the  sister  not  being 
vesent,  that  what  the  debtor-brother  owed  to  the  creditor- 
l:>x"other  should  be  paid  to  the  sister.     Whether  the  money 
'^^'^tt  intended  as  a  gift  to  the  sister  was  not  declared.     It 
dk  oee  not  appear  that  the  creditor  and  the  sister  ever  had 
a.x:ay  conversation  on  the  subject,  or  that  she  ever  canceled, 
released  or  relinquished  any  claim  upon  him  or  entered  any- 
tli.ing  to  his  credit.     The  debtor  informed  her  that  he  was 
to  make  payment  to  her,  promised  to  do  so,  and  asked  for 
indnlgence,  which  she  granted.     She  died.     After  her  death 
t^e  creditor  brought  suit  against  the  debtor  on  the  original 
^^Titract.     On  the  trial,  the  plaintiff  testified  that  in  direct- 
iug  payment  to  be  made  to  the  sister,  he  intended  only  a  gift 
to  her;  that  he  did  not  know  that  he  owed  her  anything; 
Md  that  after  her  death,  the  defendant  reported  to  him  that 
he  had  not  paid  her,  whereupon,  he  instructed  him  to  make 
payment  to  him,  the  plaintiff,  and  to  no  one  else.     The  de- 
fendant testified  that  he  paid  certain  physicians'  bills  for  the 
treatment  of  the  sister,  and  that  he  defrayed  some  of  her 
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funeral  expenses.  He  admitted  that  he  owed  her  on  his 
own  account  more  than  these  sums  amounted  to,  but  inti- 
mated tliat  his  advances  were  not  upon  that,  but  upon  the 
claim  now'  in  controversy.  The  jury  found  for  the  plain- 
tiff. After  a  verdict  in  his  favor,  the  plaintiff's  testimony 
is  to  be  the  guide  in  deciding  whether  there  was  an  extin- 
guishment of  his  right  in  whole  or  in  part,  either  by  substi- 
tution or  by  payment.  There  was  no  extinguishment  by 
substitution,  for  only  a  gift  to  the  sister  was  intended ;  and 
if  the  sister  was  his  creditor,  she  did  not  give,  nor  did  he 
take,  any  credit  on  account  of  the  transaction.  The  gift 
was  by  parol,  and  executory,  and  was  therefore  revocable 
so  long  as  it  remained  unexecuted.  The  subsequent  notice 
to  the  defendant  to  pay  to  the  plaintiff  was  a  i evocation  of 
his  authority  to  consummate  the  gift,  if  the  authority  was 
not  already  at  an  end  by  reason  of  the  sister's  death.  There 
was  no  extinguishment  by  payment,  for  the  defendant's  ad- 
mission that  he  had  not  paid  is  now  to  be  taken  as  trne, 
since  the  jury  must  have  believed  it,  even  if  he  is  to  be  un- 
derstood as  testifying  differently  at  the  trial.  Moreover, 
payment  was  not  pleaded,  but  the  plea  (itself  sworn  to)  set 
up  that  the  money  sued  for  was  due  to  the  estate  of  the 
sister,  not  that  it  or  any  part  of  it  had  been  paid. 

2.  The  debt  arose  and  the  action  accrued  thus :  One  of 
the  tenants  in  common  in  a  tract  of  land  bought  out  his  co- 
tenants,  contracting  with  each  severally  to  pay  a  specified 
sum  for  his  undivided  share.     The  purchase  was  made  in  the 
latter  part  of  the  year  1872,  and  his  exclusive  possession  of 
the  premises  commenced  in  the   following  January.    lu 
March,  1877,  the  plaintiff  below,  one  of  the  vendors,  brought 
suit  for  the  price  at  which  hie  share  was  sold.     The  statute 
of  limitations  of  four  years  was  pleaded.     The  plaintiff  tes- 
tified at  the  trial  that  nothing  was  said  respecting  the  time 
when  the  money  was  to  be  paid,  but  that  his  understanding 
was  that  half  of  it  was  to  be  paid  in  the  fall  of  1873,  and 
the  other  half  in  the  fall  of  1S74.    He  also  testified  that  the 
defendant  afterwards  said  to  him  that  the  purchase  was  not 
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a  cash  transaction.  The  defendant  gave  evidence  in  his 
own  behalf,  but  did  not  deny  that  he  had  made  this  state- 
ment, nor  suggest  that  the  plaintiffs  understanding  was  in- 
correct, nor  disclose  what  liis  own  understanding  was,  nor 
testify  to  any  time  whatever  as  the  one  contemplated  for 
the  debt  to  mature.  The  court  charged  the  jury  in  terms 
satisfactory  to  both  parties.  The  evidence  warranted  a  find- 
ing for  the  plaintiff,  for  it  seems  that  neither  party  under- 
stood the  debt  to  be  payable  immediately ;  and  if  it  was  not, 
the  jury,  in  view  of  all  the  circumstances,  might  have  con- 
cluded that  the  plaintiff's  understanding  was  known  to  and 
acquiesced  in  by  the  defendant,  or  if,  otherwise,  that  the 
term  of  credit  was  left  indefinite  to  await  a  demand,  or  the 
lapse  of  a  reasonable  time.  Any  of  these  theories  would 
enable  the  jury  to  negative  the  plea  of  the  statute,  without 
doing  violence  to  the  evidence. 
Judgment  aflSrmed. 


Snowden  vs,  Gkice. 

A  note  given  for  guano  contained  the  following  provision  :  ''It  is  ex- 
pressly understood  and  covenanted,  that  said  Edward  Snowden 
sells  said  commercial  manure  as  to  its  quality  and  effect  on  crops, 
on  the  analysis  of  the  inspector  whoso  brand  is  on  every  sack,  said 
inspector  is  hereby  constituted  and  recognized  as  my  agent,  and  I 
agree  to  be  bound  by  his  inspection  as  made  and  indicated  by  his 
brand  on  each  and  every  sack  ": 
^eld,  that  in  a  suit  thereon  the  defendant  was  not  estopped  from 
proving  by  parol  that  the  sack  was  not  branded,  and  that  the  fertil- 
izer was  worthless. 

Contracts.    Estoppel.    Evidence.    Before  Judge  Buch- 
.AKAN.     Campbell  Superior  Court.    August  Term,  1878. 

Reported  in  the  decision. 

Gjbobge  Latham,  for  plaintiff  in  error,  cited  Code,  §§2714, 
1672,  2661 ;  Jackson  V8.  La/ngston  (&  Crane  (August  term, 
1878);  Clegh/ym^  Herring  &  Co.  vs.  WiggerSy  same  term. 


SUPREME  COURT  OF  GEORGIA. 


Ko  appearance  for  defendant. 
Waknbb,  Chief  Justice. 

Snowden  ened  tlie  defendant  in  a  justice  court  on  the 
following  note : 

"  On  or  beforo  tlie  first  day  of  November  next,  T  promise  to  pnv  Ed- 
ward Snowden  or  order,  seven  -^J^  dollnrs,  for  one  bng  r)f  commercis! 
mauuTO  known  as  cotton  compound  nmmontate'l  dissolved  bone  phos- 
phate. [Then  follows  the  cotton  option,  etc.]  It  is  expressly  under- 
stood and  covenanted,  that  said  Edward  Snowden  Hclls  said  commerciat 
maniiro  as  to  its  quality  and  effect  on  crops,  on  the  analyEid  of  the 
inspector  whose  brand  is  on  every  sack,  said  iuspcclor  is  hereby  con- 
stituted and  recognized  as  my  agent,  and  I  agree  to  bo  bound  by  hii 
inspection  as  madu  nnd  indicated  by  his  brand  on  each  and  everv  sack. 

(Signed)  Q.  C.  GnicE." 

The  jiislico  gave  judgment  in  favor  of  tlie  defc'nd.int,  on 
his  evidence  that  there  was  no  brand  on  the  sack,  and  that 
said  commercial  manure  was  worthless.  TIio  plaintiff  sned 
ont  a  certiorari  to  tlie  superior  court,  alleging  ad  errur 
tlierein,  that  the  justice  erred  in  allowing  tlie  parol  evidence 
of  the  defendant  at  tlie  trial,  and  in  rendering  judgment 
fur  111,-  a..lVn.]:i)it.      TIm;  •■,.un.  111.011  liearin^r  ila. 
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Allen  vs.  Young. 

1.  Writings  in  evidence  which  are  copied  in  the  pleadings  need  not  be 
set  out  or  copied  in  the  bill  of  exceptions. 

2.  The  effect  of  accepting  a  special  guaranty  that  a  fertilizer  is  of  a 
given  analytical  standard,  with  restriction  of  the  seller's  liability 
accordingly,  and  excluding  practical  results,  is  to  entitle  the  pur- 
chaser to  a  commodity  corresponding  chemically  in  all  respects  with 
the  standard  The  means  of  test  may  not  be  exclusively  direct ; 
possibly  there  may  be  indirect  means  also;  but  actual  production  is 
neither,  without  evidence  as  to  cultivation,  season,  soil,  etc. 

3.  Parol  evidence  in  conflict  with  the  writing  is  not  admissible,  fraud 
of  a  nature  to  avoid  the  writing  not  appearing. 

Practice  in  the  Supreme  Court.  Sales.  Warranty.  Ev- 
idence. Before  Jud^e  Crawford.  Talbot  Superior  Court. 
September  Adjourned  Term,  1878. 

Young  brought  complaint  against  Allen,  in  the  statutory 
form,  on  two  notes,  payable  to  Pacific  Guano  Company,  or 
bearer,  one  dated   March  31,  1877,  for  $70.00,  the  other 
dated  May  16,  1»77,  for  $35.00,  both  due  on  October  15, 
after  date,  given  for  "Pacific  Guano."     The  notes  contain- 
ed this  stipulation  :    "It  is  further  agreed  that  I  purchase 
the  fertilizer  for  which  this  writing  is  given  in  settlement, 
entirely  upon  the  basis  of  the  analytical  standard  guaranteed 
by  the  company,  and  will  in  no  event  hold  it  responsible 
beyond  such  standard,  nor  in  anywise  for  practical  results." 
The  defendant  pleaded  the  general  issue,  and  failure  of 
consideration,  in  this  that  the  analytical  standard  guaranteed 
by  the  Pacific  Guano  Company,  constituted  a  good  and 
valuable  fertilizer,  whilst  the  article  sold  to  him  did  not 
come  up  to  such  standard,  failed  to  contain  the  same  ingre- 
dients, and  in  the  like  quantities  and  proportions  as  in  such 
standard,  and  was  defective  and  worthless  as  a  fertilizer. 

He  also  pleaded  partial  failure  of  consideration  in  this, 
that  Jenkins,  the  agent  selling  the  fertilizer,  falsely  repre- 
sented it  to  be  equal  to  and  like  the  said  standard,  whilst 
it  waB  only  onerfifth  the  value  of  that. 
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The  plaintiff  introduced  the  notes  sned  on,  and  closed. 

The  defendant  introduced  the  admisBion  of  plaintiff  that 
the  two  notes  were  given  to  him  for  "  Pacific  Guano ;"  that 
the  Pacific  Gnano  Company  had  iesaed  its  gnaranteed  analy- 
tical analysis,  and  warranted  the  article  to  eomo  up  to  that 
standard  ;  that  that  analysis  constituted  a  good  fertilizer. 

The  defendant  introduced  James  Alien,  who  testified  that 
he  was  present  when  Jenkins,  the  agent  of  tlie  Gnano 
Company,  sold  to  defendant  the  fertilizer  for  which  the 
notes  sued  on  were  given. 

Defendant  asked  tlie  witness  what '  representations  or 
warranty  Jenkins  made  about  the  guano?  To  tiiis  qnes- 
tion  ohjection  was  made,  which  was  sustained  by  the  court, 
and  defendant  excepted. 

Defendant  asked  if  Jenkins  warranted  or  represented  the 
guano  to  be  good)  A  similar  objection  to  this  questiou 
was  sustained,  and  defendant  excepted. 

Defendant  then  asked  if  witness  knew  the  crop  on  which 
defendant  placed  the  gnano,  and  the  effect  it  had  on  its 
production?  A  similar  objection  to  this  question  wafi  sue- 
tained,  and  defendant  again  excepted. 

The  jnry  fonnd  fur  the  plaintiff.  Error  was  assigned 
upon  each  of  the  above  grounds  of  exception. 

When  this  case  was  called,  counsel  for  defendant  in  error 
moved  to  dismiss  it  because  the  notes  sned  on  and  intro- 
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Blbckley,  Jnatice. 

1.  In  statutory  complaint,  the  writings  declared  npon, 
copies  thereof  bein^  annexed  to  the  declaration,  are  a  part 
of  the  pleadings,  and  must  necessarily  come  to  this  court  in 
the  transcript  of  the  record.  As  to  them,  therefore,  it  is 
enough  for  the  bill  of  exceptions  to  state  that  they  were 
introduced  in  evidence.  The  writ  of  error  will  not  be  dis- 
missed because  they  are  not  again  copied,  or  because  their 
contents  do  not  appear  otherwise  than  from  the  copies  in  the 
pleadings.     10  Oa.,  1,  (3) ;  41  lb,,  293. 

2.  The  notes  given  to  the  company  for  the  price  of  the 
fertilizer  having  upon  their  face  a  stipulation  that  the  fer- 
tilizer was  purchased  "  entirely  upon  the  basis  of  the  ana- 
lytical standard  guarantied  by  the  company,  and  that  I  will 
in  no  event  hold  it  responsible  beyond  such  standard,  nor 
in  anywise  for  practical  results,"  the  precise  right  of  the 
purchaser  was  to  receive  an  article  containing  the  chemical 
and  fertilizing  properties  enumerated  in  the  guaranty,  and 
these  in  the  proportions  and  up  to  the  degree  of  strength 
held  out  as  a  standard.  The  standard  being  analytical,  the 
direct  means  of  comparing  with  it  the  material  received  by 
the  purchaser  as  a  fertilizer,  would  be  to  analyze  one  or 
more  samples  of  the  material,  either  before  the  mass  was 
used,  or  if  afterwards,  with  proper  preservation  in  suitable 
veasels'until  the  analysis  was  made.  Test  or  comparison  by 
indirect  means  might  be  practicable,  too ;  but  if  so,  the  ef- 
fect on  crops  would  seem  to  be  excluded  by  the  express 
agreement  of  the  parties,  that  agreement  being  that  the 
buyer  would  not  hold  the  seller  responsible  "in  anywise  for 
practical  results."  If,  however,  the  effect  on  crops  could 
be  considered  (in  connection  with  the  admission  of  the  sell- 
er made  at  the  trial,  that  a  fertilizer  coming  up  to  the  stan- 
dard would  be  a  good  fertilizer),  the  manner  of  cultivation — 
the  accidents  of  season,  the  kind  of  soil,  etc.,  would  be  ma- 
terial; and  without  some  evidence  as  to  these,  the  foundation 
for  admitting  testimony  of  actual  production,  with  a  view 

40 
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to  diBpanging  the  fertilizer,  wonld  not  be  laid.     Ko  sacb 
evidenee  was  offered,  or  proposed  to  be  offered. 

8.  In  giving  hie  notes  for  the  price,  the  buyer  having  in 
writing  accepted  the  limited  guarantj,  nod  stipulated  not  to 
exact  anything  beyond,  parol  evidence  of  other  represeota- 
tion  or  warranty  is  inadmiasible,  anless  upon  the  groand  of 
fraud  ;  and  as  to  that  gronnd,  not  only  mast  the  fraud  be 
pleaded  with  dae  certainty,  but  it  must  bo  of  a  nature  to 
excuse  the  buyer  for  having  accepted  the  limited  gnaranty, 
instead  of  standing  upon  some  other  express  warranty,  or 
upon  thegeneral  warranty  implied  in  law.  Parol  evidenoe 
that  the  mller  represented  or  warranted  the  article  to  be  good, 
is  entitled  to  do  effect ;  for  it  is  useless  if  it  does  not  conflict 
with  the  written  acceptance  of  limited  gnaranty,  and  inad- 
missible if  it  does.  It  should  be  observed  that  the  defend- 
ant did  not  set  out  in  any  of  his  pleas,  what  ingredients  the 
company'e  analytical  standard  embraced,  or  in  what  propor- 
tions they  wore  combined.  Nor  did  any  of  the  pleas  set 
forth  the  actual  ingredients  contained  by  the  fertilizer  re- 
ceived, or  even  one  of  tliem.  The  very  truth  ib,  that  the 
defendant  endearored  to  escape  the  consequences  of  having 
accepted  a  limited  warranty,  without  entering  into  particn- 
iars,  and  by  a  few  vague  and  sweeping  generalities.  He 
should  have  famished  the  court  and  jury  by  his  pleadings 
;md  evidence,  wUli  tlie   etauijard  to  which   his  contracl   re- 
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the  Justice  court,  and  in  answer  to  said  summons  of  garnishment, 
the  garnishees  admitted  the  same  indebtedness  in  that  court,  and 
under  its  order  paid  the  judgments  there  rendered  ;  and  when  judg- 
ment was  subsequently  rendered  in  the  city  court  the  plaintiffs  there 
moved  to  enter  up  judgment  against  the  garnishees,  and  they 
amended  their  answer,  setting  up  the  fact  of  their  payment  of  the 
older  judgments  in  the  justice  court,  under  an  order  of  that  court: 

Held,  that  the  garnishees  were  protected  in  their  payment  of  the  senior 
justice  court  judgments  to  the  extent  of  those  payments. 

3.  Where  prior  to  the  service  of  the  summons  of  garnishment  on  the 
garnishees  in  the  justice  court,  an  order  was  served  on  them  from 
the  defendants  in  execution  to  pay  the  plaintiffs  in  the  city  court 
their  claim  of  $154.00  out  of  the  $180.00  which  the  garnishees  owed 
said  defendants,  and  it  was  claimed  that,  on  that  ground  and  for 
that  reason,  the  plaintiffs  in  the  city  court  were  entitled  to  judgment 
against  said  garnishees: 

Meld,  that  as  creditors  of  the  defendants  in  ^2.  fa,  seeking  to  have 
judgment  against  the  garnishees  on  the  ground  of  the  indebtedness 
by  the  garnishees  to  those  defendants,  the  said  plaintiffs  in  the  city 
court  were  not  entitled  to  such  judgment,  whatever  might  be  their 
legal  rights  on  a  suit  for  said  fund  or  a  claim  entered  therefor  upon 
the  title  acquired  by  said  order. 

Garnishment.     Contracts.     Before  Judge  Clark.     City 
Court  of  Atlanta.     Jane  Term,  1878. 

Reported  in  the  opinion. 

Jno.  D.  Cukninohaji  ;  Geo.  C.  Spann,  for  plaintiffs  in. 

'  Candler  &  Thompson,  for  defendants. 
Jackson,  Justice. 

1.  The  plaintiffs  sued  Brooks  &  Co.  in  the  city  court  and 
garnisheed  Daniel  &  March  therein ;  subsequently,  other 
creditors  sued  Brooks  &  Co.  in  the  justice  court,  and  gar- 
nisheed Daniel  &  Marsh  in  that  court.    Daniel  &  Marsh 
mswered  in  both  courts  the  amount  of  their  indebtedness 
to  Brooks  &  Co.     Judgments  were  rendered  against  Brooks 
A  Co.  first  in  the  justice  court,  and  also  against  the  gar- 
ttUkeeaj  and,  under  the  order  of  that  court,  the  judgments 


6S3  SUPREME  COURT  OF  GEORGIA. 

Ball  A  Racket  w.  Daakl  A  Minh. 

therein  rendered  were  paid  by  tiie  garnishees.  When  judp- 
incnt  WAS  afterwards  rendered  in  the  city  court  against 
Brooks  &  Co.,  a  motion  vrm  made  to  enter  judgment 
against  the  garnieheoa  there  too,  to  wliich  they  replied  that 
they  had  paid,  part  of  what  they  owed  Brooks  &  Co.  to 
older  judgments  against  them,  rendered  in  a  justice  court, 
by  order  of  that  court,  and  set  up  an  amended  answer  to 
that  cfiect.  The  city  court  held  the  payment  to  the  older 
justice  court  judgments  good,  and  the  question  ie,  is  tliat 
decision  law  ?  We  think  it  is.  Section  3545  of  our  Code 
declares  tliat  "  all  money  raised  by  process  of  garnishment 
under  this  Code  shall  be  paid  over  to  tlie  creditoie  of  the 
defendant  according  to  tlie  priorities  now  established  by 
law — the  expenses  of  the  moving  creditor  being  first  paid 
pro  rata  by  the  judgment  creditors  receiving  the  benefit  of 
his  diligence."  So  that  if  the  whole  fund  had  been  in  the 
city  court  for  distribution,  that  court  would  have  ordered 
the  fund  distributed  just  as  it  was  distributed  to  these  oUler 
justice  court  J?. /(W.  first,  and  tlie  only  question  would  have 
been  as  to  what  expenses  of  the  creditors  moving  in  that 
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difference  is  that  there  the  fund  was  distributed  by  one 
court ;  here  it  was  disposed  of  by  two  courts,  the  one  ratify- 
ing and  affirming,  however,  what  the  other  had  done.  So 
that  the  Code  and  the  judgment  of  this  court  both  settle 
the  law  of  this  point  in  accordance  with  the  judgment  of 
the  court  below. 

2.  But  it  seems  that  the  defendant  had  ordered  the  gar- 
nishees to  pay  the  money  over  to  Hall  &  Ruckel,  and  it  is 
argued  that  this  order  binds  the  garnishees,  and  makes 
them  responsible  in  the  city  court  by  this  proceeding  against 
them  in  that  court.  We  cannot  see  how  they  can  be 
reached  under  this  order  in  this  way.  Possibly  if  the  order 
reached  the  garnishees  before  they  had  been  garnisheed  in 
the  justice  court,  and  they  did  not  pay  the  money  at  once, 
and  thereby  the  plaintiffs  were  injured,  they  might  recover 
in  an  action  for  such  injury ;  but  after  garnishment  was 
served  upon  these  garnishees  by  process  from  any  court 
having  jurisdiction,  the  defendants  had  no  longer  control 
of  the  debts  due  them,  and  any  order  of  theirs  could  not 
affect  the  rights  of  creditors. 

The  judgment  of  the  city  court  must  therefore  be 
affirmed. 

Judgment  affirmed. 


Phinizy,  surviving  partner,  vs.  Clark. 

[Thi8  case  was  argaed  at  the  last  term  and  decision  retterved.] 

1.  As  an  absolute  deed,  though  made  as  security  for  a  debt,  passes  title, 
a  Judgment  subsequently  rendered  against  the  grantor  has  no  lien 
upon  the  land  that  can  be  enforced  by  levy  and  sale  until  the  title 
has  become  revested  by  redemption. 

2.  If,  however,  the  conveyance  is  fraudulent,  it  will  pass  no  titles  as 
against  creditors. 

8.  The  recording  or  not  recording  of  the  deed,  is  irrelevant  except  upon 
the  question  of  fraud. 

Deeds.    Mortgage.     Judgments.     Registry.     Levy  and 
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sale.  Before  Jndge  Hall,  Newton  Superior  Conrt.   March 
Term,  1878. 

Pliinizy  &  Co.,  filed  their  bill  against  Clark,  who  resisted 
by  answer,  and  at  the  trial  the  evidence  made,  in  brief,  the 
following  ease: 

On  April  17,  1874,  Henderson  being  indebted  to  com- 
plainants for  borrowed  money,  to  secure  the  debt,  conveyed 
to  tliem  by  absolute  deed  an  undivided  half  interest  in  a 
certain  tract  of  land  situated  in  the  town  of  Covington. 
The  deed  was  not  duly  recorded  within  one  year  from  its 
date,  nor  until  September  9,  1876.  Harris  had  held  the 
other  half  interest,  and  Henderson  had  purchased  the  same 
from  Harris,  giving  his  note  (dated  Juno  4,  1873),  for  tlie 
purchase  money,  and  taking  bond  for  title.  This  note  not 
being  met  at  maturity,  suit  was  instituted  thereon,  and  judg- 
ment rendered  against  Henderson  at  the  September  term, 
1875.  Execntion  was  issued,  a  deed  from  Harris  to  Hen- 
derson tiled,  and  a  levy  made  upon  the  whole  land.  At  the 
sale  made  under  this  levy,  public  notice  was  given  to  bid- 
ders, of  complainants'  title,  and  the  defendant  became  the 
purchaser.  He  took  and  held  possession  of  the  whole,  and 
claimed  as  sole  owner.  There  were  improvements  apon  tlie 
property  of  considerable  value,  and  constituting  the  chief 
value  of  the  premises.     The  defendant,  without  notice  to 
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gage,  and  not  as  an  absolute  conveyance.  Upon  this  ground 
the  court  remarks  that  the  testimony  disclosed  that  Hender- 
son remained  in  possession  after  the  execution  of  the  instru- 
ment, exercising  the  same  rights  of  ownership  over  the 
property  as  before. 

2.  Because  the  court  erred  in  charging  the  jury,  that  if 
it  was  the  intention  of  the  parties  that  the  paper  from  Hen- 
derson to  the  complainants  should  not  be  a  deed,  and  pass 
title  until  the  debt  was  paid,  but  simply  a  security  for  the 
debt,  then  it  was  a  mortgage. 

3.  Because  the  court  erred  in  charging  as  follows:  "  Al- 
though you  may  believe  the  paper  a  deed,  still,  if  it  was  in- 
tended to  pass  the  title  until  the  debt  from  Henderson  to 
complainants  was  paid,  and  not  intended  to  be  an  uncondi- 
tional deed,  the  law  in  reference  to  a  failure  to  record  a 
mortgage  should  apply  to  a  failure  to  record  this  paper.  If 
a  mortgage  is  not  recorded  within  the  time  prescribed  by 
statute,  the  lien  is  postponed  to  all  judgment  liens  obtained 
against  the  property  mortgaged ;  and   if  the  property  be 

«old  under  such  judgment,  the  purchaser  gets  a  title  unin- 
mbered  by  the  mortgage,  although  he,  the  purcliaser, 
ay,  at  the  time  of  his  purchase,  have  notice  of  the  mort- 
5»^e." 

4.  Because  the  court  erred  in  charging  that  if  the  paper 

a  mortgage,  the  jury  must  find  for  the  defendant. 
The  motion  was  overruled  and  complainant  excepted. 


".  J.  Floyd,  for  plaintiff  in  error. 

OSlabk  &  Pace,  for  defendant. 
&i^:eckley,  Justice. 

1.  A  copy  of  the  deed  from  Henderson  to  the  complainants 

"^  in  the  record.     The  deed  purports  on  its  face  to  have  been 

^«Mle  for  and  in  consideration  of  five  hundred  and  ninety- 

^o  dollars  and  fifty-seven  cents  in  hand  paid,  and  it  con- 

"^eys  the  premises,  absolutely,  forever,  with  full  warranty 

I 
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of  title.  There  is  uo  defeasance  in  or  out  of  the  deed  ;  and 
the  evidence  BhowB  tliat  no  bond  for  titles  or  other  stipula- 
tion for  a  r&conveyance  was  taken  by  Ilendereon  from  the 
compltiinante.  So  far  as  appears,  there  was  not  even  a  ver- 
bal agreement  to  recoiivey.  The  real  object  of  the  convey- 
ance, as  appears  by  the  parol  toatiniony,  wae  to  secure  a  debt 
for  borrowed  money,  whicli  is  still  unpaid.  That  this  form 
of  security  is  valid,  and  when  free  from  fraud  or  other  in- 
firmity, will  be  upheld,  is  now  as  well  settled  by  the  aathor- 
ity  of  this  court  as  any  rule  of  law  can  be.  See  Braswell 
vs.  Svler,  61  Ga.,  3!)8.  and  several  previous  cases.  Such 
security  is  not  a  mere  lien,  bnt  title,  subject  to  be  divested 
by  payment  of  the  secured  debt.  The  debtor  liiuiaelf  may 
redeem,  or  his  creditors  may  redeem,  but  until  redemption, 
the  legal  title  is  out  of  the  debtor  and  in  the  creditor.  This 
being  so,  how  is  it  possible  for  a  judjrment  rendered  against 
the  debtor  subsequent  to  the  conveyance,  to  have  a  direct 
legal  lien  upon  the  premises  which  can  be  enforced  before 
redemption,  by  levy  and  sale?  Doubtless,  after  redemption 
the  lien  of  such  a  jndgment  would  relate  back  so  as  to  bind 
t!ielaiiafr(m,ti,u.i:,r,.Mfllirjii\'i,uMU:^,tl,.u.Ml,u'o«-ould 
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made  bona  fide,  and  with  no  purpose  known  to  or  snapected 
bj  the  creditor  to  hamper  and  entangle  the  property  as  against 
other  creditors  for  the  sake  of  hindering  or  delaying  them. 
K  made  partly  to  secure  a  debt,  and  partly  to  hinder,  delay 
or  in  any  way  defraud  other  creditors,  and  the  creditor 
taking  the  deed  has  knowledge  of  this  latter  intention,  or 
grounds  for  reasonable  suspicion,  no  title  will  pass  as  against 
the  other  creditors.  The  morality  of  this  species  of  con- 
veyance must  be  as  high  as  that  of  any  other,  but  need 
not  be  higher.  A  conveyance  to  secure  must  be  in  all  re- 
spects as  clean  and  clear  as  a  conveyance  for  permanent 
ownership.  The  possible  indicia  of  fraud  are  so  numerous 
that  no  court  could  pretend  to  anticipate  and  catalogue 
them.  It  is  enough  that  we  rule  there  must  be  no  fraud 
which  would  vitiate  any  conveyance  under  any  section  of 
the  Code,  or  any  part  of  the  common  law  in  force  here,  and 
that  no  material  badge  of  fraud  must  be  left  unexplained. 
It  should  be  observed  that  there  is  no  evidence  in  the  record 
that  Henderson  was  insolvent. 

3.  The  delay  to  record  the  deed  has  no  relevancy,  except 
opon  the  question  of  fraud.  The  consequence  of  not  re- 
cording a  deed  within  a  year  from  its  date,  is  not  to  defeat 
the  conveyance  as  against  subsequent  judgment  creditors, 
hot  as  against  subsequent  vendees  from  the  maker  of  the 
deed,  if  they  purchase  without  notice.  And  as  this  convey- 
ance was  an  absolute  deed,  and  not  a  mortgage  within  the 
sense  of  the  recording  statutes,  it  could  only  have  been  re- 
corded as  a  deed,  and  the  recording  of  it  as  a  mortgage  was 
impossible.  Gibson  vs.  Hough,  60  Oa,,  588.  The  presid- 
ing judge  erred  in  not  granting  a  new  trial. 

Judgment  reversed. 


Arnold  et  al,  vs.  Arnold  et  al. 

1.  A  court  of  ordinary  to  which  applicatioa  is  made  for  a  grant  of  ad- 
ministration, is  the  proper  tribunal  to  determine  the  question  of  its 
own  Jurisdiction.  If  the  decedent  died  testate  instead  of  intestate; 
or  if,  being  a  non-resident  of  the  state,  he  left  no  assets  within  the 
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couatj  where  Ibe  upplication  is  pendiog,  the  presumption  is.  that 
Jurisdiction  will  be  declined,  and  that  no  edminislratiOD  'nill  be 
granted.  A  court  of  equity,  tiierefore,  will  not,  oa  either  of  these 
groundB,  or  on  both  of  tb em,  restrain  the  applicant  from  bringing 
OD  for  a  hearing  in  the  court  of  ordin&rj.  a  carent  which  hua  beea 
filed  to  hia  appticatloD,  though  the  complainants  in  the  bill  have, 
since  that  proceedinj^  was  commeuccd,  propounded  forprubaie,  in 
another  county  where  there  arc  assets,  an  alleged  last  will  and  testa- 
meat  disposing  of  the  decedent's  whole  estate,  in  which  paper  they 
are  named  a«  legatees. 

2.  Where  a  non-resideot  intestate  left  assets  in  two  counliea  of  this 
State,  administration  can  be  grnnted  in  either,  anil  the  oidinary  first 
commeacing  the  exercise  of  jurisdiction  will  retain  it.  So  the  will 
of  a  non-resident  may  be  proved  here  in  any  county  in  whieh  there 
are  aaaets.  Uebts  by  simple  contract  are  bona  notabUia  in  the  county 
where  the  debtors  reside.  Shares  in  the  capital  sloch  of  a  railroad 
corporation  are  bona  tioCabitia  in  the  county  where  the  slock-bookt 
are  kept,  transfers  made,  and  dividends  paid. 

S  Under  the  statute  of  Arkansas  which  inhibits  the  exclusion  of  a 
child  by  will  unless  Ihe  child  is  mentioned  therein  by  name,  a  gen- 
eral mention  of  children  as  a  class,  without  staling  the  number  of 
tbem,  is  not  the  mention  of  any  of  them  by  name,  nor  the  equiva- 
lent thereof.  But  this  intirmily  of  the  will  Is  no  ground  for  deny- 
ing probate. 

i.  A  paper,  signed,  sealed  and  delivered,  and  attesteil  by  two  wit- 
nesses, in  which  the  maker  declares  that,  by  reason  of  his  love  and 
affection  for  certain  of  his  children  (oamiog  them),  he  Ii.ih  thia  day 
transferred  lo  them,  in  their  own  light,  152  shares  of  slock  in  a  cer- 
tain railroad  corporation,  and  52  shares  in  another  (describing  par- 
ticularly the  certificates  by  whieb  the  shares  are  held) ;  and  that 
said  stock  Is  fully  and  completely  transferred  to  said  children;  and 
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this  matter  may  be  completely  and  fully  effected  as  above  set  forth, 
by  his  said  attorney  in  fact,  and  to  do  all  other  things  to  put  said 
children  in  possession  of  said  shares,  is  testamentary  in  its  character, 
and  was  without  operation  in  the  life-time  of  the  maker.  For  this 
reason,  no  injunction  is  necessary  to  restrain  the  so-called  attorney 
in  fact  from  prosecuting  a  mandamus  to  enforce  it  as  a  deed. 

Injunction.  Wills.  Jurisdiction.  Ordinary,  Person- 
alty. Deeds.  Before  Judge  Lester.  Fulton  County.  At 
Chambers.    January  4,  1879. 

Martha  Arnold  and  her  children,  with  the  exception  of 
Frank  J.  Arnold,  filed  their  bill  against  Hugh  M.  Arnold, 
said  Frank,  and  others,  making,  in  substance,  the  following 
case: 

On  May  11, 1870,  in  the  county  of  Fulton,  James  Arnold, 
then  a  resident  and  citizen  of  Georgia,  executed  a  will  be- 
queathing all  his  property,  a  part  of  which  was  certain  rail- 
road stock,  to  a  trustee  in  trust  for  the  use  of  complainants 
and  the  said  Frank,  the  estate  to  the  children  being  one  in 
fee  simple,  and  that  to  the  mother  being  a  right  to  main- 
tenance and  support  on  certain  conditions.  Martha  was 
formerly  testator's  slave,  and  the  other  complainants  and 
said  Frank  were  children  which  she  bore  to  him.  (In  this 
will,  which  was  attached  as  an  exhibit,  the  only  reference  to 
the  legitimate  children  of  the  testator,  was  as  follows :  "All 
my  white,  legitimate  children  have  heretofore  received  from 
me  what  I  deem  to  be  a  sufficiency  of  my  property  for  their 
comfort,  and  therefore  are  to  have  no  interest  in  this  prop- 
erty or  any  other  I  may  have  at  the  time  of  my  death,  it 
being  my  main  intention  to  provide  for  the  support  of  the 
children  of  Martha  Arnold  mentioned  in  this  will,  which 
•aid  children  are  recognized  as  my  children  ;  and  I  feel  it 
my  duty  to  make  the  provision  hereby  made  by  this  will.") 

Afterwards  testator  sold  the  plantation  mentioned  in  the 
will  and  removed  to,  and  became  a  resident  citizen  of,  the 
itate  of  Arksansas.  In  that  state  he  died,  on  the  15th  day 
AnguBt,  1876.  In  May,  1876,  he  executed  an  instrument 
which  is  as  follows : 
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"  Stats  or  Abkansas — County  of  Logan: 

"I,  James  Arnold,  a  citizen  of  county  and  state  aforesaid,  for  the 
love  and  affection  which  I  have  and  entertain  for  the  following  named 
persona,  being  my  own  children,  towit:  Frank  J,  Arnold,  Woodson 
H.  Arnold,  Elizabeth  M.  C,  Arnold,  Jones  N.  Arnold,  James  E.  Arnold, 
and  Park  E.  Arnold,  there  beingsix  ctiildren,  I  have  this  day  transferred 
to  Ihem,  In  their  own  right.  152  sbarcsintlie  capital  stock  of  Ihe  Atlanta 
and  West  Point  Bailroad  Company,  in  the  stale  of  Georgia,  and  which 
is  fully  get  out  and  described  in  the  certificate  of  said  company,  issued 
to  8sid  James  Arnold  on  the  3d  day  of  December.  1887,  No.  305,  and 
signed  by  John  P.  King  aa  Preaidcnt,  and  William  P.  Orme  as  secre- 
tary, of  said  company,  said  shares  being  of  one  hundred  dollars  each 
paid  into  said  company;  also,  52  shares  of  the  stock  of  the  Georgia 
Railroad  and  Banking  Company,  in  the  state  of  Georgia,  which  is  alio 
defloitely  described  in  the  certiflcate  issued  to  said  James  Arnold.  No. 
S380,  by  John  P.  King  as  presidi'nt.  and  I.  Milligan  as  cashier  of  said 
cunipany.  Said  03  shares  of  said  last  described  stock  is  also  fully  and 
ciimpleteiy  transferred  to  my  children  above  described;  but  it  is  my 
iulention  that  all  of  said  shares  shall  be  divided  among  my  said  ctuI' 
di'cn  as  follows;  the  same  to  be  divided  into  seven  equal  parts,  and  my 
oldest  son  of  the  above  described  children  shall  draw  and  be  enlitl«d 
to  two  parts  of  the  whole,  and  said  two  parts  are  hereby  set 
apart  to  him,  the  aaid  Frank  J.  Arnold,  and  the  remaining  five  divis- 
ions lo  be  equally  drawn,  part  and  parcel,  alike  by  my  other  Stc  chil- 
dren, aa  above  dencribed,  towit;  Jones  N.  Arnold,  Elizabeth  H.  C. 
Arnold,  Woodson  H.  Arnold,  Jamea  E.  Arnold,  and  Park  E.  Arnold, 
the  last  named  Ave  children  to  be  equal,  or,  in  other  words,  said  Frank 
J.  Arnold  to  draw  out  and  own  two  parts  of  aaid  shares,  sod  the  re- 
mainder of  said  children  to  draw  and  own  one  part  of  said  share*  each. 
But  I,  thesaidJaraet  Arnold,  reserve  the  right  and  privilege  of  draw- 
g  the  dividend  on  all  of  said  shares  during  my  natural  lite,  and  to  u 


FEBRUARY  TERM,  1879.  631 


Arnold  ^  al.  vs.  Arnold  ei  al. 


In  testimony  whereof  I  have  hereto  set  my  hand  and  seal,  this  25th 
day  of  May,  1876. 
[Signed]  James  Arnold. 

"  Signed,  sealed  and  executed  in  our  presence,  and  acknowledged 
this  25th  day  of  May,  1876. 

31.  M.  Beavers, 
P.  n.  Rice, 

Witnesses. 

Complainants  have  petitioned  the  ordinary  of   Fulton 
countj  for  the  probate  of  the  will  of  1870.     Houston,  of 
DcKalb  eonnty,  Georgia,  the  person  named  in  the  above 
instrument,  has  applied  for  a  mandamxcs  against  the  railroad 
companies   to   compel   the   transfer  of   the   stock   to   the 
grantees  therein  mentioned.     In  September,  1876,  Hugh 
M.  Arnold  applied  for  letters  of  administration  in  Coweta 
county,  alleging  that  there  were  assets  in  that  county,  and 
that  James  Arnold  died  intestate.     Frank  J.  Arnold  filed  a 
caveat  against  the  application  on  the  grounds  that  there 
^were  no  assets  in  that  county,  and  that  there  was  a  will. 
The  issue  was  carried  by  consent  to  the  superior  court,  in 
"which  it  is  now  pending.     Hugh  M.  Arnold  procured  tem- 
jporary  letters,  and  is  seeking  to  obtain  the  dividends  due 
on  the  stock.     The  principal  oflSce  of  the  Atlanta  and  West 
X^oint  Railroad  Company  is  in  Fulton  county,  and  these 
^Msets  are  in  that  county,  if  James  Arnold  owned  the  stock 
^t  his  death.     It  is  doubtful  whether  the  aforesaid  paper  is 
^  deed  or  a  will.     If  it  is  a  deed,  there  are  no  assets  in  the 
^tate,  or  if   there  are  any  they  are  not  worth  disputing 
^^bout ;  if  it  is  a  will,  then  there  are  such  assets,  to-wit : 
't.he  railroad  stock.     Complainants  are  not  parties  to  the 
J>roceeding  in  Coweta,  and  do  not  desire  to  be.     The  pro- 
ceeding in  Fulton  to  prove  the  will  is  the  only  one  in  which 
t:be  rights  of  all  parties  can  be  settled.     An   injunction  is 
prayed   for  to  restrain  Houston's  and  Hugh  M.  Arnold's 
applications  until  the  proceedings  in  Fulton  are  ended  ; 
dso,  to  restrain  the  collection  and  the  payment  of  dividends. 
The  petition  to  the  ordinary  of  Fulton  county  is  exhibited. 
It  was  made  by  complainants  and  Frank  Arnold.    It  shows 


632  8UPKEME  COURT  OP  GEORGIA. 

Arnidd  tl  at.  Bj.  Arnold  it  ol. 

that  all  of  the  heirs-at-Iaw  of  Jaaiee  Arnold,  who  are  citi- 
zens of  Oeorgia,  reside  in  Coweta  county ;  that  James  Ar- 
nold at  bis  death  had  in  his  poBsesaion,  and  was  the  owner 
of,  the  stock  mentioned  in  the  will,  tliat  the  principal  office 
of  the  West  Point  Kailruad  Company  is  in  the  city  of  At- 
lanta, in  the  county  of  Fulton,  so  that  there  are  assets  of 
said  estate  in  said  county. 

The  bill  was  demurred  to  on  the  grounds  that  there  was 
a  remedy  at  law,  there  was  no  equity  in  the  bill,  it  was 
innltifarioas,  and  that  as  jurisdiction  had  already  attached 
in  Coweta,  the  ordinary  of  Fulton  had  none. 

Hagh  M.  Arnold  answered,  in  substance,  as  follows :  The 
paper  of  1870  is  not  the  last  will  and  testament  of  Jas.  Arnold. 
As  to  the  execution  of  the  paper  he  knows  nothing.  Jas. 
Arnold  sold  the  plantation,  moved  to  Arkansas,  and  died 
as  alleged.  He  knows  nothing  as  to  the  execntion  of  the  in- 
strument of  May,  1876.  He  does  not  know,  but  has  been  so 
informed,  tliat  the  petition  to  the  ordinary  of  Fulton  connty 
has  been  filed.  Has  no  knowledge  of  the  Houston  application, 
but  if  it  has  been  done,  Honston  is  acting  at  the  instance  of 
coniplainanta.  aiid  fur  no  othur  purnose  Lhan  to  accQinniigh 
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them  all  in  Coweta.  Complainants  may  be  made  parties 
in  Coweta.  Several  of  the  heirs-atlaw  reside  in  Coweta, 
and  none  of  them  are  in  Fulton. 

Affidavit  of  Red  wine : 

When  J.ame8  Arnold  left  for  Arkansas  I  was  constituted  his  agent 
to  look  after  certain  of  bis  affairs  here.  I  was  such  agent  at  his  death. 
I  then  held/ and  now  hold,  in  Coweta  county,  certain  property  of  his. 
It  now  belongs  to  his  estate. 

The  caveat  of  Hugh  M.  Arnold  to  the  will  in  Coweta 
was  introduced.  It  attacks  the  will  on  the  grounds  of  in- 
capacity, fraud,  undue  influence,  etc. 

The  demurrer  and  application  for  injunctioij  were  sub- 
mitted together,  and  the  chancellor  ordered  an  injunction 
restraining  the  proceeding  in  Coweta  until  final  judgment 
on  the  attempted  probate  in  Fulton,  and  also  restraining 
Hugh  from  collecting  dividends,  and  as  the  paper  of  May 
25,  1876,  was  believed  to  be  a  deed,  the  injunction  as  to 
Houston  was  denied. 

Complainants  excepted  as  to  this  denial,  and  defendants 
to  the  granting  of  an  injunction. 

Davts  ife  Bebwsteb  ;  John  S.  Bigby  ;  Hopkins  &  Glenn, 
for  plaintiffs  in  error,  argued  that  ordinary  of  Coweta  county 
-had  jurisdiction  of  the  grant  of  administration.  Code,  §§333, 
^4,  2487,  2502  ;  27  Oa.y  75.     No  provision  of  our  law  for 
proving  foreign  will,  Code,  §§2421,  2450,   2614,  2433-8. 
there  was,  will  of  1870  was  void  as  to  legitimate  children, 
)ode,   §2237;  3   Ga.^  432.    By  statute  of  Arkansas,   de- 
died  intestate  as   to    unnamed  children,  23  Ark., 
»60.     Shares  are  distinct  from  capital  stock,  and  holders 
m  enjoy  nothing  but  dividends,  8  Ga.,  486  ;  40  lb.,  103  ; 
ing.  ife  Ames  on  Corp.,  §557;  5  Otto,  687;  6  /J.,  196. 
(hares  are  to  be  transferred  according  to  our  law,  3  How., 
:83;  Code,  §§1496,  2626  ;  acts  of  1847,  p.  180,  §§7,  8  ;  acts 
of  1851-2,  p.  125.     Instrument  executed  in  May,  1876, 
^sreated  no  present  estate.  Code,  §2395  ;  2  Ga,,  32  ;  20  lb., 
707;  10  Ib.j  508  ;  51  Ib.j  240.    It  was  not  delivered,  5 
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Bush,  348 ;  Aug.  &  A.  on  Corp.,  §564 ;  1  Pur.  on  Con.,  234, 
Code,  §§8667—2660 ;  63  Ga.,  632  ;  66  lb.,  369.  Honaton 
an  interloper,  the  administrator  proper  person  to  collect,  39 
Ga.,  686  1  60  /}.,  266. 

MoOat  &  Tbipfb  ;  Candles  &  Thouboh,  for  defendanta, 
cited  8  Oa.,  236 ;  12  Jb.,  61 ;  Code,  §334  ;  1  Willisma  on 
Ex.,  333,  361 1  4  M.  4  W.,  91 ;  1  Bradford,  69  ;  5  /».,  281 ; 
1  El.  &  El.,  28T ;  7  /J.,  361 ;  1  Plowden,  276—281 ;  1 
Engliah,  114 ;  1  Ark.,  83 ;  3  Co.,  46,669;  13  lb.,  515; 
29  /J.,  677 ;  65  /}.,  66  ;  66  /J.,  573  ;  4  lb.,  83  ;  1  Field 
on  Corp.,  110, 131, 184. 

Bleoblkt,  Jnatice. 

Tills  contest,  though  opening  aa  a  mere  skirtniali  at  one 
of  the  OQtpoatfl  of  eqnity,  has  drawn  into  it  all  the  forces 
of  both  combatanta,  and  proved  a  general  engagement,  vlth 
results  well  nigh  if  not  quite  decisive  of  the  whole  snbatance 
of  the  controversy.  Some  of  the  parties  to  the  bill  stand 
indifferent,  and  others  are  apparently  separated  {ront  their 
ami   ) 
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ented  the  instrument  of  1876.  After  his  death,  and  prior 
to  the  filing  of  the  present  bill,  three  several  proceedings 
were  commenced  here :  first,  his  legitimate  son,  Hngh  M. 
applied  to  the  court  of  ordinary  of  Coweta  county  for  letters 
of  administration,  to  which  application  a  C€weat  was  filed  by 
Frank,  one  of  the  illegitimates,  and  the  issue  was  appealed 
by  consent  to  the  superior  court,  the  ordinary  granting  tem- 
porary letters  to  the  applicant ;  ^condly,  the  illegitimates 
and  their  mother  propounded  the  will  of  1870  to  the  court 
of  ordinary  of  Fulton  county  for  probate  in  solemn  form ; 
and,  thirdly,  Houston,  the  friend  and  attorney  in  fact  named 
in  the  instrument  of  1876,  petitioned  the  superior  court  of 
Fulton  county  for  a  mandamus  to  compel  the  railroad  com- 
panies to  make  the  transfer  of  the  stock  upon  their  books 
according  to  the  terms  of  that  instrument.  While  these 
matters  were  all  pending  this  bill  was  tiled.  The  injunc- 
tion for  which  it  prays  is  restricted  in  the  time  of  its  ope- 
ration to  the  rendition  of  the  judgment  on  the  application 
in  Fulton  to  probate  the  will.  The  prayer  is,  that  until 
that  time  Hugh  M.  and  Frank  be  restrained  from  proceed- 
ing to  try  the  issue  pending  in  Coweta;  that  Hugh  M.  be 
restrained  from  collecting,  and  the  railroad  companies  from 
paying  to  him,  any  dividends  on  the  stock  ;  and  that  Hous- 
ton be  restrained  from  proceeding  with  his  petition  for  a 
ma/ndckmtis.  The  chancellor  granted  the  injunction  as 
prayed  for  touching  the  first  two  of  these  objects,  and  de- 
nied it  as  to  the  last. 

1.  Ought  a  trial  of  the  issue  in  Coweta  to  be  deferred' 
or  delayed  by  injunction  ?  We  think  not.  The  application 
in  that  county  for  letters  of  administration  went  upon  the 
^^und  that  James  Arnold  died  intestate,  and!  that  he  left 
matetB  in  that  county  to  be  administered.  These  questions 
are  both  covered  by  the  caveat ;  and  the  caveator  and  the 
applicant  are  at  issue  upon  them.  The  complainants  in  this 
l^  can  become  parties  to  that  issue  if  they  please  to  do  so. 
They  and  all  the  world  besides  have  been  cited  to  appear 
41 
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and  sbow  canse  agaiuBt  tbe  application  for  letters  o£  ad- 
minietratioD.  The  court  of  ordinary  of  Coweta  coontj,  or 
the  euperior  court  on  appeal,  is  perfectly  competent  to  de- 
cide whether  the  deceased  died  intestate,  and  also  whether 
he  left  aeeets  in  Coweta.  There  need  be  no  anticipation  of 
a  mietaken  or  of  an  erroneous  decision  npon  either  qnestion. 
If  perchance,  error  shoald  be  committed,  there  is  an  easy 
corrective  by  means,  ultimately,  of  a  writ  of  error  to  this 
court.  The  courts  in  Coweta  are  of  equal  rank  with  those 
in  Fnlton,  and  for  their  own  purposes  can  determine  whether 
tliere  is  a  will  or  not.  They  need  not  await  the  result  of 
proceedings  in  Fulton  to  ascertain  that  fact.  And  on  tbe 
question  of  assets  in  Coweta,  the  judgment  yet  to  be  ren- 
dered in  Fnlton  will  tlirow  no  light  whatever.  It  ought  to 
be  presumed  that  there  will  be  no  usurpation  of  jurisdiction. 
If  there  was  testacy  instead  of  intestacy,  the  application  in 
Coweta  will  not  be  granted,  nor  will  it  be  granted  it  no 
assets  were  left  in  tliat  conotj.  Thus,  no  injunction  is 
needed  to  prevent  an  improper  termination  of  the  proceed- 
ing which  is  pending  on  appeal  in  Coweta.  With  respect 
to  the  collection  of  dividends  by  authority  of  the  temporary 
letters  of  administration,  no  danger  to  the  fund  if  it  should 
reach  the  bands  of  the  temporary  administrator  is  apparent 
If  tbe  temporary  letters  are  valid,  bond  and  security  were 
when  the  letters  issued,  and  the  money  from  dividends 
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tration  npon  no  porson's  estate  who  was  not  a  resident  of 
the  oonnty  where  the  application  is  made  at  the  time  of  his 
death  ;  or,  being  a  non-resident  of  the  state,  has  property  in 
said  connty,  or  a  bona  fide  canse  of  action  against  some 
person  therein.  When  snch  non-resident  deceased  persons 
hare  such  property  or  such  canse  of  action  in  more  than 
one  connty,  such  letters  may  be  granted  in  either  county, 
and  the  ordinary  first  granting  them  acquires  exclusive 
jurisdiction."  Code,  §§333,  334,  and  see  section  2502.  It 
is  not  improbable  that  the  grant  of  temporary  letters  pend- 
ing an  application  for  permanent  letters,  would  be  a  suffi- 
cient "  first  granting"  to  localize  the  jurisdiction,  and  render 
it  exclnsive,  if  there  proved  to  be  an  intestacy,  and  no  want 
of  assets  in  the  county.  There  is  no  express  provision  of 
the  Code  for  admitting  foreign  wills  to  probate  within  this 
state.  The  result  is,  that  the  common  law  on  that  subject 
is  in  force,  so  far  as  it  can  be  applied,  as  to  which,  see  1 
Williams  on  Executors,  226,  et  seq.  The  fact  that  for  some 
purposes  the  Code  dispenses  with  probate  here  after  pro- 
bate has  been  had  in  the  state  of  the  testator's  domicii  (sec- 
tions 2433,  2450),  does  not.  hinder  probate  here  before  it 
has  taken  place  at  the  domicii,  nor  even  afterwards.  The 
express  permission  to  proceed  on  the  foreign  probate  in  the 
given  cases,  is  not  the  laying  down  of  an  exclusive,  but  of  a 
cumulative  remedy.  We  think  the  will  of  a  citizen  of 
another  state  may  still  be  probated  in  this  state  at  the  elec- 
tion of  those  having  an  interest,  or  an  apparent  interest, 
under  it.  In  what  county  ought  it  to  be  propounded  ?  In 
any  county  where  there  are  assets — bona  notabUia.  Sections 
338  and  334  of  the  Code,  recited  above,  may  be  taken  as 
a  guide,  following  their  reason  and  spirit.  Substituting 
counties  for  ecclesiastical  divisons  and  subdivisions,  these 
sections  are  not  substantially  different  from  the  common  law. 
Debts  by  simple  contract  are  bona  nota^ilia  in  the  county 
where  the  debtors  reside  ;  and  shares  in  the  capital  stock  of 
4  corporation  are  bona  notahilia  in  the  county  where  the 
•took-books  are  kept,  transfers  made,  and  dividends  paid.  1 
WilliamB  on  Executors,  192,  et  seq. 
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3.  Though  the  will  was  executed  in  Georgia,  and  whilst 
the  testator  was  a  citizen  and  resident  of  this  state,  it  is,  so 
far  as  its  dispositions  of  personalty  arc  concerned,  to  be 
governed  by  the  laws  of  Arkansas,  the  state  of  the  testator's 
domicil  and  citizenship  at  the  time  of  his  death.  There  is 
a  statute  of  Arkansas  which  inhibits  the  exclusion  of  a 
child  by  will  unless  the  child  is  mentioned  in  the  will  bj 
name.  Arnold  had  several  legitimate  children,  and  the 
will  which  we  are  considering  makes  no  mention  of  them, 
except  to  designate  them  as  a  class,  not  even  specifying  the 
number  so  as  to  show  that  he  had  them  all  in  mind,  and 
that  none  of  them  were  overlooked  or  forgotten.  This 
general  designation  of  children  is  neither  the  naming  of 
them,  which  the  statute  requires,  nor  the  equivalent  of 
such  naming ;  it  complies  with  neither  the  letter  nor  the 
spirit  of  the  statute.  We  think,  therefore,  that  if  the  will 
shall  be  probated,  and  that  if  the  legitimate  children  do  not 
voluntarily  yield  to  its  provisions,  they  will  take  precisely 
the  same  as  if  the  testator  had  died  intestate.  Bat  this  con- 
sequence does  not  stand  in  the  way  of  admitting  the  will 
to  probate.  ThQ  factum  of  the  will  is  not  canceled  by  the 
possible  failure  of  some  or  all  of  its  dispositions.  After 
their  father's  will  has  been  established,  the  children  may 
not  complain.  They  may  not  then  insist  on  their  legal 
rights,  and  if  they  do  not,  there  will  be  no  impediment  to 
the  execution  of  the  will  as  it  is  written.  See  the  Arkansas 
cases  cited  in  the  briefs  of  counsel. 

4.  The  instrument  of  1876  is  testamentary  in  its  nature, 
and  not  a  deed.  Its  character  is  determined  by  the  time 
when  it  was  designed  by  the  maker  to  take  effect,  and  that 
time  is  expressly  declared  in  the  instrument  itself.  The 
following  language  is  decisive  :  "  But  immediately  on  his 
death  this  transfer  is  to  take  effect,  and  the  transfer  and  de- 
li very  so  intended  to  be  perfected  and  completed."  The 
friend  designated  as  attorney  in  fact  had  nothing  to  do  so 
long  as  his  principal  lived.  The  words  just  quoted  qualify 
and  explain  the  preceding  recitals  in  the  instrnmenty  that 
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"he  has  this  day  transferred,"  and  that  "  said  stock  is  fully 
and  completely  transferred."  Tlie  purpose  was  to  make  as 
full  and  complete  a  transfer  as  he  could,  consistently  with 
postponing  the  actual  and  effective  passing  of  the  title  until 
his  death.  He  wanted  to  retain  the  ^tock  in  his  own  name, 
and  for  his  own  use  while  he  lived,  and  then  for  his  illegit- 
imate children  to  have  it  through  a  regular  transfer,  to  be 
made  by  his  friend,  Houston,  on  the  books  of  the  two 
companies.  There  is  no  substantial  difference  between  such 
a  scheme  and  the  ordinary  bequests  in  a  will.  In  either  case, 
the  owner  of  the  property  holds  on  until  death  shakes  liiiu 
loose,  and  he  appoints  beforehand  who  is  to  succeed  him.  We 
entirely  agree  with  the  chancellor  in  the  opinion  that  there 
elioald  be  no  injunction  to  restrain  Houston  from  proceeding 
with  his  petition  for  a.  mandamits  to  coerce  the  railroad  com- 
panies to  transfer  the  stock  on  their  books,  but  our  reason  is 
precisely  the  opposite  of  that  which  he  has  assigned.  He 
thought  the  instrument  of  1876,  a  deed ;  we  think  it  a  will ; 
he  thought  Houston  should  be  allowed  to  proceed  because 
entitled  to  prevail ;  we  think  his  proceeding  will  be  harmless 
because  he  is  not  entitled  to  prevail.  No  injunction  is 
needed  to  retard  a  case  which  is  utterly  empty,  and  which 
a  trial,  whether  had  soon  or  late,  must  annihilate.  The 
judgment  refusing  to  enjoin  Houston  is  affirmed ;  that  en- 
joining the  parties  to  the  issue  pending  in  Coweta,  and  en- 
joining the  temporary  adnjinistrator  from  collecting,  and 
the  corporations  from  paying  dividends,  is  reversed. 


DoBSON  vs,  Dickson,  administrator, 

1.  The  plaintiff  in  an  action  upon  a  negotiable  instrument  barred  on 
its  face  by  the  statute  of  limitations,  is  not  a  competent  witness  to 
prove  acts  or  admissions  of  the  maker,  which  came  to  the  plaintiff's 
knowledge  whilst  he  was  disinterested,  tending,  with  the  aid  of 
written  evidence,  to  establish  a  new  promise  alleged  to  have  been 
made  to  the  payee,  the  maker  being  now  dead,  and  the  action  being 
against  his  administrator. 

8.  The  creditor  is  not  the  agent  of  the  debtor  in  entering  a  credit  upon 
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the  eridoDce  of  debt — certainly  not  wHhont  express  autfaoritj  in 
nrlllngi  uid  where  the  authority  was  sufficiently  definite  to  create 
the  as^DCy,  it  would  be  sufflcieat  to  raise  a  new  promise  as  to  the 
balance,  whether  the  credit  was  entered  or  not. 
S.  Letters  or  other  detached  writings  which  do  not  describe  th«  debt 
so  that  It  may  be  identified  with  reaaoDable  certaiaty,  are  not  of 
IhemselTes  enough  to  conuect  the  new  promise  which  they  express 
or  imply  with  tbe  particular  debt  declared  upon. 

WitneBe.  Statnte  of  limitations.  New  promise.  Evi- 
dence. Before  Judge  IIall.  Newton  Superior  Conrt. 
September  Term,  1878. 

On  AngiiBt  27,  1877,  Bobeon  brouf!;ht  complaint  against 
Oickaon  as  administrator  of  David  Dickson,  deceased,  on 
a  note  under  seal,  dated  February  18,  1818,  payable  one 
da;  after  date,  to  Josiah  Dickson,  or  bearer,  for  $8,786.75. 
On  the  note  were  credits  as  follows;  December  3,  1848, 
SGO.OO ;  January  18, 1850,  $40.43 ;  April  18, 1860,  $100.00 ; 
May  6,  1860,  |460.00;  July  23,  1869,  |1, 000.00 ;  May 
1,  1870,  t8.30;  May  1,  1871,  $500.00.  The  defendant 
pleaded  the  general  issue,  the  statnte  of  limitations,  and 
ially  the  bar  of  the  etatnte  of  March  16.  1869. 
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not  subject  to  pay  debts,  and  in  1870  tbe  legislature  passed  a  law  that 
all  debts  that  were  created  before  the  war  were  null  and  void  unless 
they  were  sued  on  during  the  year  1870.  I  lost  some  by  that  law,  as 
I  did  not  sue  on  <.ll  the  debts  due  me.  thinking  the  parties  would  pay 
me  without  suit,  but  as  I  cannot  now  bring  suit  against  them,  they 
will  not  pay  me." 

(Letter  No.  2.) 

••Oxford,  Ga.,  March  16,  1871. 
••  G.  W.  DOBSON,  Esci. : 

**  I  shipped  to  Messrs.  Fallows  &  Co. ,  Camden,  Arkansas,  care  Wm. 
M.  Pinckard,  New  Orleans,  1  box  cotton  seed,  1}  bushels,  for  you, 
which  you  wiU  receive  in  good  time.  When  received  pay  brother  $6.00 
for  them." 

(Letter  No.  8. — Being  only  a  portion  of  a  letter  without  date.) 

••for  bring  suit.  I  only  regret  that  you  are  mistaken  with  regard  to 
your  own  interest,  and  hoping  you  may  give  the  subject  matter  your 
most  serious  and  philosophical  reflection  and  act  accordingly,  I  leave 
the  subject  with  you.  As  I  feel  a  deep  interest  for  your  prosperity,  I 
would  like  to  know  how  you  came  out  with  the  Savannah  claims. 

*'  p.  8.  Mr.  Clark  is  not  willing  to  give  that  attention  to  the  busi- 
ness of  Phillips,  Graves  &  Co.  which  it  ought  to  have.  It  has  already 
been  too  much  neglected.  I  was  thinking  a  few  days  ago  that  I  had 
nearly  paid  Reese  and  Mc Henry,  and  would  soon  get  such  a  start  as  to 
begin  to  help  you,  but  if  you  continue  the  suit  against  me  I  will  de- 
spair of  ever  being  able  to  pay  you  anything.  What  I  make  is  for  you, 
after  paying  off  Phillips,  Graves  &  Co.,  which  you  are  entitled  to  a 
large  portion  of,  and  if  I  make  anything  and  die  before  I  pay  it  over 
to  you,  you  will  get  it,  as  I  could  not  will  it  to  my  children,  even  if  I 
were  base  enough  to  do  so.  I  have  been  so  drained  to  keep  those 
claims  from  going  against  you  that  I  have  not  had  a  fair  chance  to 
make  anything  for  you.  I  see  that  you  have  entirely  mistaken  my 
character,  which  is  very  unfortunate  for  yourself,  for  if  I  do  not  do 
something  for  you  I  think  you  are  too  far  gone  ever  to  do  anything  for 
yourself ,  as  you  have  lost  the  means  of  doing  much.  **  (This  letter 
was  folded  in  the  old  style,  without  an  envelope,  sealed  with  a  wafer, 
«nd  address :  "  Mr.  Josiah  Dickson,  Lafayettee,  Chambers  Cty.,  Ark.*') 

The  plaintiflf  offered  also  his  answers  to  certain  interroga- 
tories, to  the  following  effect :  Was  living  witli  Josiah  Dick- 
eon,  in  1866,  in  Columbia  connty,  Arkansas,  and  received 
the  note  sued  on  from  him  to  take  with  witness  to  Georgia, 
to  make  a  collection  thereon.  Did  not  see  Josiah  Dickson, 
but  wrote  to  him  concerning  the  matter  from  LaGrange. 
Hb  wrote  to  witness  that  he  had  been  so  badly  torn  up  by 
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the  war,  he  had  nothing  to  pay  with ;  also,  to  tell  his  broth- 
er that  he  would  help  him  as  soori  as  he  was  able  to  do  any- 
thing for  him.  When  witness  returned  from  Georgia  he 
handed  the  note  to  Josiah  Dickson  and  read  him  the  letter. 

The  fourth  credit  on  the  note  was  placed  thereon  thus: 
Witness  paid  to  Josiah  Dickson  $200,00  being  the  proceeds 
of  cotton  seed  which  he  liad  sold  for  David  Dickson,  and 
which  the  latter  directed  sliould  be  credited  on  the  note. 
This  was  done  in  July,  1869.  At  the  same  time  William 
C.  Dickson  handed  to  his  father  Josiah,  a  draft  which  he 
brought  from  Mississippi.  Witness  received  a  letter  from 
the  said  David  authorizing  these  two  amounts  to  be  paid  to 
the  said  Josiah,  and  to  be  credited  on  the  note. 

Does  not  remember  whether  the  credit  of  $10(h).00  was 
entered  by  the  said  Josiah  or  the  said  William  C„  but  is 
certain  that  it  was  by  one  or  the  other.  This  credit  witness 
knows  was  made  by  authority  of  the  said  David.  The 
credit  of  §3.50  witness  paid  to  the  said  Josiah  by  direction 
of  the  said  David,  as  a  credit  on  said  note.  Has  seen  let- 
ters from  the  said  David  to  the  said  Josiah  in  which  he 
acknowledged  the  indebtedness,  in  one  of  which  he  said 
about  this :  "  My  brother,  I  cannot  pay  you  the  full 
amount  of  that  note  at  one  time.  After  taking  care  of  my 
family  and  supporting  them,  I  will  pay  you  all  that  I  can 
spare."  This  letter  was  written  in  1868,  and  was  turned  over 
with  other  letters  that  I  had  from  David  Dickson  to  Cook& 
Parks,  attorneys  of  this  place,  over  two  years  ago,  and  by 
them  witness  has  been  informed  that  they  forwarded  the 
same,  together  with  the  note  sued  on,  to  one  A.  L.  Mitchell, 
an  attorney  in  the  state  of  Georgia.  Has  not  sinee  seen 
said  letters,  and  knows  not  where  they  are.  Witness  pur- 
chased the  note  at  the  administrator's  sale  of  the  personal 
assets  of  the  estate  of  the  said  Josiah.  All  of  the  credits 
were  then  on  the  note. 

To  these  answers  it  was  objected  that  they  were  inad- 
missible because  David  Dickson  was  dead.  The  objection 
was  sustained,  and  the  answers  excluded. 
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Plaintiff  oloeod  and  the  defendant  introduced  no  evidence. 
Under  the  charge  of  the  court  the  jury  returned  a  verdic^t 
for  the  defendant.  Tlie  plaintiff  moved  for  a  new  trial 
upon  the  following  grounds,  to-wit : 

1.  Because  the  court  erred  in  rejecting  the  deposition  of 
plaintiff  upon  the  ground  above  stated. 

2.  Because  the  court  erred  in  charging  as  follows :  "  If  a 
credit  was  entered  upon  the  note  between  the  lOth  of  March, 
1869,  and  January  1,  1870,  by  David  Dickson,  or  l>y  some 
one  (except  the  holder  of  the  note)  authorized  by  him,  then 
the  act  of  1869  did  not  apply  to  this  note.  The  holder  of 
the  note  cannot  be  the  agent  of  the  debtor  to  make  the 
entry  of  credit." 

8.  Because  the  verdict  was  contrary  to  law  and  evidence. 
The  motion  was  overruled  and  the  plaintiff  excepted. 

A.  B.  Sims;  E.  F.  Edwakds,  for  plaintiff  in  error. 

Capebs  Dickson,  for  defendant  in  error,  cited,  on  bar  of 
statute,  Code,  §2915;  49  Ga.,  441;  50  /J.,  382;  54  7 J., 
«91 ;  65  lb,,  35,  56,  85,  187,  264.  On  rejection  of  deposi- 
tiion,  Code,  §§3767,  3831,3854;  38  Oa.,  103. 

X3lecklby,  Justice. 

1.  There  was  no  material  fact  in  the  rejected  testimony 
^>f  the  plaintiff  (whose  interrogatories  were  excluded  on  the 
f^ronnd  that  the  other  party  was  dead)  except  as  to  what 
the  deceased  had  done,  or  spoken,  or  written.     Was  the 
plaintiff  competent  to  prove  these  things     I  t  is  said  that  be- 
caase  his  information  was  acquired  before  he  purchased  the 
note  and  while  he  was  wholly  disinterested,  he  was  compe- 
tent— that  a  subsequent  interest,  and  his  being  a  party  to 
the  suit,  would  not  disqualify  him.    Surely  this  position  is 
not  tenable.     If  a  person  voluntarily  destroys  his  compe- 
tenej  as  a  witness,  he  himself  cannot  complain.     But  in 
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fact  the  plaiutifi  has  the  verj  same  competency  dow  which 
he  had  before.  Hie  original  competeDcy  was  Dot  to  testify 
for  himeelf  againat  a  dead  man'a  estate,  bat  for  another,  and 
he  can  still  testify  for  others.  He  has  no  less  competeBcy 
now  to  testify  in  hie  own  behalf  than  he  had  in  the  ban- 
ning. The  death  of  his  adversary  has  affected  him  jost  as 
snch  a  casualty  affects  everybody  else  who  conies  as  a 
creditor  to  coerce  payment  by  an  administrator.  Code, 
§3854. 

2.  The  note  on  its  face  was  barred  by  the  act  of  1869. 
Of  this  there  can  be  no  doubt.  Was  there  a  new  promise 
after  Jane  Ist,  18651  This  depends  on  whether  any 
credit  later  than  that  date  was  in  the  handwriting  of  the 
debtor,  and  if  not,  whether  a  promise  to  pay  this  identical 
note  can  be  foand  in,  or  inferred  from;  his  letters,  or  any 
of  them.  The  note,  with  the  credits  thereon,  and  the  let- 
ters, were  all  the  evidence  before  the  jury,  the  plaintiff's 
evidence  by  interrogatories  having  bet-n  ruled  out.  Grant 
that  the  plaintiff  was  competent  to  prove  handwriting,  still 
lie  did  not  do  it  He  could  go  no  further  than  to  say  that 
the  entry  of  a  certain  credit  was  either  by  the  debtor,  or  by 
the  payee  witli  hie  authority.  Here  he  was  on  gronnd  to 
which  his  competency  as  a  witness  did  not  extend ;  but  had 
it  been  otherwise,  there  is  no  proof  that  there  was  any  au- 
thority in  writing,  and  if  it  were  only  in  parol,  it  woald  be 
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them  which  coald  be  identified  as  referring  to  this  debt. 
The  letters  do  not  specify  any  particular  debt  whatever, 
and  they  seem  to  ns  too  vague  and  indefinite  in  that  respect 
to  warrant  a  recovery  on  the  antiquated  demand.  55  Ga.y 
264.  When  the  suit  was  brought  the  note  had  been  due 
more  than  twenty-nine  years,  and  the  general  statute  of  lim- 
itations, to  say  nothing  of  the  act  of  1869,  gave  but  twenty 
years  for  suit  on  such  an  instrument. 
Judgment  affirmed. 


i 


Johnston  et  al.  vs.  The  Mayor  and  Council  of  thb  Cmr 

OF  Macon. 

1.  The  limitation  in  the  charter  of  the  City  of  Mi(con  and  the  amend- 
ments thereto,  to  the  power  to  tax  real  and  personal  property  in  said 
city,  does  not  affect  the  right  of  the  city  authorities  to  tax  business 
therein,  and  to  exact  a  license  tax  or  fee  therefor.  The  distinction 
between  a  tax  on  property,  and  a  tax  on  business  which  may  employ 
a  part  of  tliat  property  in  its  industry,  is  well  defined  in  this  state, 
and  is  not  an  open  question  in  this  court. 

3.  When  a  tax  on  the  business  of  merchandise  is  measured  by  the 
amount  of  goods  sold  by  the  merchant — that  is  by  the  gross  value  of 
his  sales — the  principle  of  uniformity  applicable  to  all  subjects  of 
taxation  by  the  constitution  of  1877,  demands  that  the  tax  should 
be  ad  valorem,  and  therefore  the  ordinance  of  the  City  of  Macon, 
which  requires  each  dealer  in  general  merchandise,  whose  sales  shall 
exceed  $200,000  00  to  pay  a  business  tax  of  $800  00,  and  each  dealer 
whose  sales  are  between  $100,000.00  and  $200,000.00  to  pay  $200.00, 
and  each  dealer  whose  sales  range  from  $75,000.00  to  $100,000.00 
to  pay  $150.00.  etc,  etc.,  is  not  a  uniform  tax  in  the  true  intent 
and  meaning  of  the  constitution  of  1877,  because  a  dealer  who  sold 
$109,000.00  worth  of  goods  would  pay  but  $200.00  tax,  while  his 
neighbor  selling  but  $1,000.00  more  would  pay  $800.00  tax.  Each 
should  pay  in  proportion  to  the  goods  sold,  if  the  dealers  be  classi- 
fied, not  as  wholesale  and  retail  dealers,  or  by  some  other  classifica- 
tion as  distinct  as  that,  having  reference  alone  to  the  character  of 
business,  but  as  dealers  whose  quantum  of  sales  is  the  guide  to  clas- 
sification. Wherever  values  directly  or  indirectly  are  taxed,  the 
spirit  of  the  constitution  of  1877,  requires  the  levy  to  be  ad  valorem^ 
and  this  too  is  the  spirit  of  exact  justice. 

^  A  tax  on  the  business  of  dray  age,  scaled  according  to  the  number 
of  drays  employed  and  according  to  the  capacity  of  the  drays, 
whether  one  or  two  horse,  is  uniform,  and  whether  the  drays  be 
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emplojed  ia  geueral  business  or  be  conflued  to  the  buiiiaess  cf  Iheir 
owners  and  their  customers  in  and  about  traiuportiog  goods  to  uid 
from  tlifiir  stores,  the  legnlily  of  the  lax  is  not  affected.  The  wear 
and  tear  upon  streets  and  bridges  is  as  great  in  tbe  one  ns  in  tbe 
other  case — and  the  consequent  expense  to  tbe  cily  of  ibis  business 
is  equal. 

4.  A  tax  OD  a  private  wagon,  for  private  use  and  not  employed  in  any 
hauling  business  for  others,  is  a  tax  on  property,  and  if  asscsiied  and 
paid  once  as  property,  it  cannot  be  taxed  again. 

5.  The  mayor  and  council  having  the  power  delegated  lo  them  by  the 
generHl  assembly  to  tax,  cannot  delegute  it  to  the  mayor  alooe,  und 
BO  much  of  the  ordinances  as  so  delegates  this  power  is  void. 

6.  Whilst  the  state  cannot  grant  to  a  municipal  corporatioo  power  to 
tax  that  which  it  cannot  itself  tax.  yet  it  may  grunt  the  power  over 
any  of  its  own  subjects  of  taxation;  and  the  municipal  authorities 
may  tax  under  the  grant  whether  the  stale  see  Bt  to  exercise  the 
power  on  its  own  account  or  not. 

7.  The  city  may  commute  the  rcquislEion  on  the  people  to  work  the 
streets  by  a  commulation  street  tax  of  three  dollars,  and  such  com- 
mutation tax  does  not  conflict  with  tbe  constitution  of  1877  in  its 
provisions  In  respect  to  poll  taxes, 

?.  The  purposes  for  which  these  taxes  are  levied  seem  lawful,  and  the 
general  system  of  taxation  and  amount  of  money  to  be  raised  thereby 
appear  proper  in  view  of  tbe  obligations  of  the  city;  in  such  cases, 
courta  should  be  slow  to  stop  the  wheels  of  municipal  government, 
and  throw  its  affairs  into  anarchy.  Whilst,  therefore,  wo  are  coa- 
Mr^ned  to  reverse  tbe  judgment  of  tbe  chancellor  in  so  far  its  it  up 
holds  tbe  ordinances  taxing  dealers  in  general  merchaudiite,  as  they 
now  stand,  and  the  ordinances  conferring  on  the  mayor  ibe  power 
to  lu,  and  the  speclQc  tax  on  private  wagons,  yet  bis  judgment  in 
the  main  was  right  and  we  leave  it  to  bis  discretio;!  to  pass  sacb 
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Under  the  head  of  "license  and  specific  tax,"  occurred 
the  following : 

For  each  and  every  one-hor?e  wagon,  one-horse  dray,  or  one- 
horse  express  wagon,  hauling  in  the  city . .  9  25  00 

For  each  two  horse  ditto 50  00 

For  each  and  every  wagon  with  two  or  more  horses,  used  for 
hauling  brick,  lumber,  or  any  other  article  for  the  owner's 

private  use,  or  in  the  city 50  00 

For  same,  with  one  horse 25  00 

For  butchers*  and  bakers'  wagons,  etc.,  used  for  delivery,  with 

one  horse 25  00 

Wath  two  horses 50  00 

Transient  traders   ♦   t  ♦   *   shall  pay  a  tax  to  be  fixed  by  the 

mayor  in  such  cases. 
80  also  of  agents,  canvassers,  etc. 

Each  telegraph  company . .  850  00 

Wholesale  and  retail  dealers  in  general  merchandise,  whose 

sales  shall  exceed  $200,000.00,  shall  pay  a  business  tax  of  .  800  00 
Where  sales  are  not  less  than  $100,000.00,  and  not  over  $200,- 

000.00 200  00 

Where  sales  are  $75,000.00,  and  not  over  $100,000,00 150  00 

(And  similarly  of  smaller  sales.  Then  followed  various 
specific  taxes  fixed  according  to  occupations,  a  dog  tax,  and 
a  reference  to  the  mayor  of  theatrical  licenses.  Those 
given  above  are  sufiicient  to  illustrate  the  principles  in- 
volved.) 

Under  the  head  of  "  revenue,"  were  the  following : 

A  commutation  street  tax  of  $3.00,  to  be  discharged  in  money  or 
l)y  labor  on  the  streets,  at  the  choice  of  the  tax-payer. 

A  tax  of  $1 .00  per  head  on  the  sale  of  every  horse  or  mule  made  by 
trovers  or  traders. 

Power  is  conferred  on  the  mayor  to  tax  itinerant  traders,  etc. 

A  tax  of  of  1  per  cent,  on  realty  and  personalty,  levied  for  extraor- 
ciinary  purposes 

Complainants'  bill  alleged  the  following  points  of  ille- 
j^lity  in  these  taxes : 

That  said  city  council  has  no  power,  under  their  charter, 
"ito  assess  such  taxes ;  and  if  they  ever  had  it,  subsequent 
l^islation  has  repealed  it. 

That  the  power  given  by  the  state  to  municipal  bodies  to 
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tax  mast  conform  to  those  subjects  and  claaees  of  taxation 
which  are  taxed  bj  the  state  itself. 

That  these  basiness  taxes  violate  the  prorisions  of  the 
constitntion  of  1877  aa  to  od!  valorem  taxation. 

That  the  tax  levied  is  not  for  police  purposes,  or  for  regn- 
lation  merely,  bat  to  raise  revenue,  and  therefore  void 
that  it  is  discriminatinj;,  prohibitory  and  nnjust. 

That  a  road  tax  of  three  dollars  on  each  person  is  therein 
imposed,  which  is  nothing  more  than  a  poll  tax  of  $3.00, 
and  therefore  void. 

That  said  ordinance  makes  no  appropriation  of  the  taxes 
to  be  collected  nnder  it,  not  stating  to  what  nsea  the  ^trne 
shall  be  applied. 

That  the  law  aathorizee  the  city  to  levy  only  one-half  of 
one  per  cent,  for  ordinary  expenses  of  government,  and 
this  percentage  cannot  be  increased  except  for  extraordi- 
nary expenses  (in  which  case  the  limit  is  one  per  cent.),  and 
then  the  specific  purposes  to  which  this  increase  is  to  be 
applied  mnst  be  distinctly  stated  ;  and  also  that  said  council 
has  levied  an  ad  valorem  tax  of  one  per  cent,  on  all  prop- 
1  tJic  city,  which  is  tha  maximum  allowed  them,  and 
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thaD  $7,300,000.00,  so  that  a  tax  of  one  per  cent,  on  said  prop- 
erty would  barely  pay  the  extraordinary  expenses,  and  that 
the  business  tax,  tax  on  trades,  callings  and  licenses,  were 
imposed  to  meet  all  the  other  expenses  of  government. 
Also,  that  no  other  ad  valorem  tax  had  been  laid  except  that 
of  one  per  cent.,  which  was  specially  set  apart  for  the  object 
above  stated. 

That  the  city  could  not  be  governed,  policed  and  taken 
care  of  as  to  health,  etc.,  without  these  taxes ;  that  the  law 
authorizes  them,  and  that  some  of  the  complainants,  in  past 
years,  had  been  members  of  the  city  council,  and  assisted  in 
similar  assessments. 

That  the  system  of  grading  the  licenses  according  to  the 
amount  of  business  was  the  only  just  and  proper  way  of 
conforming  to  the  constitutional  requirements  as  to  uniform 
taxation. 

Exception  was  taken  in  the  answer  to  the  joining  of  some 
of  the  parties  complainant  in  the  bill,  on  the  ground  that 
they  were  not  interested. 

The  chancellor  refused  the  injunction,  and  complainants 
excepted. 

Whtttle  &  WnmLE ;  Lyon  &  Qbesham,  for  plaintiflEs  in 
«rror. 

Baoon  &  Rutherford  ;  Hill  &  Harris  ;  S.  W.  Jemison  ; 
JjAnisb  &  Audebson,  for  defendants. 

^AOKSOK,  Justice. 

1.  The  main  question  in  this  case  is  whether  the  city  of 

^Ifacon,  having  already  taxed  the  property  of  people  doing 

Ik^usiness,  within  its  limits,  can  also  under  the  charter  tax  the 

l^odness  of  those  people  2     The  limitation  in  the  charter  is 

^^liat  no  tax  shall  be  levied  on  i*eal  and  personal  property 

ver  one  per  cent,  on  its  value  ;  does  that  limitation  apply 

business  and  the  capital  therein  employed  2    We  are  of 

[6  opinion  that  it  does  not.    There  is  more  or  less  of  capi- 

in  every  sort  of  business.    Professional  men  have  book«^ 
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furniture,  iustnuiients,  etc.,  etc.,  employed  about  their  busi- 
ness, yet  nobody  contends  that  because  a  tax  is  paid  on  this 
property  their  business  also  cannot  be  taxed.  A  tax  on 
property  is  one  thing ;  a  tax  on  business  is  a  different 
thing.  This  distinction  is  clearly  drawn  in  the  books,  and 
by  our  court.  Indeed  the  question  is  not  au  open  one  with 
us.  It  was  settled  in  the  case  of  The  City  of  Macon  w. 
The  First  National  Bank  of  Macon^  59  (?a.,  648.  There 
we  held  against  the  city,  that  it  could  not  tax  the  business  of 
that  bank  because  it  was  or  might  be  a  fiscal  agent  of  the 
federal  government,  though  it  might  tax  its  property,  and 
the  shares  of  its  stockholders. 

So  in  another  case  of  this  same  city  V8,  The  Ma^xm  Sav- 
ings Ba7ik,  Oo  Ga ,  133,  we  held  that  the  city  might  tax 
the  business  of  that  bank,  though  it  had  already  taxed  its 
capital  as  property,  which  is  pi*ecisely  the  point  here. 

In  the  tii*st  case  it  could  not  tax  the  business  of  the  Na- 
tional Bank  because  it  was  chartered  by  Congress,  and  the 
government  of  the  United  States  used  its  business  for 
their  fiscal  o{)erations  or  could  use  it,  and  any  interfer- 
ence by  state  taxation  might,  if  allowed  at  all,  amonnt 
to  prohibition — by  making  the  tax  so  high  as  to  be  prohibi- 
tory. In  the  last  case,  the  bank  was  a  state  institution,  the 
creature  of  its  will,  and  its  business  could  be  taxed  •unless 
there  was  some  provisions  in  its  charter  which  prohibited 
the  tax  ;  and  citing  the  charter,  or  grant  of  power  to  tax 
in  the  city,  from  acts  of  1871-2,  par.  14,  we  held  that  it  cov- 
ered "  any  profession,  trade  or  calling,  or  business  of  any 
nature  whatever."  Indeed,  such  is  the  language  of  the 
grant  itself.  The  limitation  of  one  per  cent,  on  property 
taxation  was  then  considered  in  that  case,  and  then  deter- 
mined. See,  also,  cited  by  plaintiff  in  error,  42  Ga.^  696; 
49  Ga.,  135 ;  50  Ga.,  530  ;  52  Ga.,  261 ;  53  Qa.,  410,  616; 
54  Ga.,  645 ;  55  Ga.,  t>78.  Cooly  on  Tax.,  384,  889.  Bu^ 
roughs  on  Tax.,  146,  147,  152,  154,390. 

Nor  do  we  think  that  the  subsequent  acts  amendatory 
of  this  power  to  tax,  granted  by  the  act  of  1871  before 
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cited,  aflFect  the  question.  Those  provisions  are  found  in 
the  acts  of  18V  4,  pp.  110  and  196.  They  make  still  a  limi- 
tation on  the  power  to  tax  property^  not  business;  and  the 
distinction  is  a  clear  and  settled  one. 

2.  Whilst,  therefore,  we  think  the  city  may  tax  the  busi- 
ness of  the  merchant,  just  as  the  business  of  the  carpenter 
or  blacksmith,  or  drayman  or  druggist,  or  doctor  or  lawyer, 
all  of  whom  employ  more  or  less  of  capital,  we  are  of  opin- 
ion that  the  merchants  should  either  be  classified  by  some 
clear  distinction  in  business  other  than  the  amount  or  value 
of  the  business,  such,  as  wholesale  or  retail,  dry  goods  or 
groceries,  or  if  the  tax  be  scaled  according  to  the  amount 
of  business  or  value  of  sales,  then  such  tax  should  be  dd 
v(Uorf!fn,  Such  is  the  scheme  and  spirit  of  the  constitution 
of  1877,  and  wherever  any  taxing  power  acting  under  that 
instrument  essays  to  levy  a  tax  in  reference  to  values,  it 
should  levy  ad  valorem.  The  truth  is,  this  is  the  only  just 
mode.  Otherwise,  as  indicated  in  the  second  head  note  to 
this  opinion,  a  dealer  in  general  merchandise  might  pay 
under  the  tax  levied,  $100.00  on  $1,000.00  of  goods  sold, 
whilst  others  paid  but  $10.00  onthesanae  sum.  We  think, 
therefore,  that  the  clause  which  levies  a  tax  of  $300.00  on 
dealers  who  sell  over  $200,000.00,  and  $200.00  on  dealers 
between  $100,000.00  and  $200,000.00,  etc.,  etc.,  etc.,  is 
^tgainst  the  spirit  of  the  constitution  of  1877,  and  might  re- 
sult in  great  inequality  and  injustice.  See  constitution  of 
31877,  article  VU,  section  II. 

It  is  true  that  the  clause  cited  in  words  applies  to  prop- 
erty, but  in  sense  and  spirit  we  think  it  covers  a  business 
^ax  scaled  by  the  amount  or  value  of  the  business  trans- 

8.  The  tax  on  drays  proportioned  or  scaled  by  the  num- 

\>eir  of  horses — as  one  horse  or  two  horse  drays — we  sustain 

n©  l^al.     The  business  is  taxable  whether  the  drays  merely 

4o  the  business  of  certain  stores  and  their  customers,  or  a 

general  business.     The  wear  and  tear  upon  streets,  bridges, 

^Bto.,  is  08  great  in  the  one  as  in  the  other  case. 


653         SUPREME  COURT  OF  GEOBGIA, 

JobMton  al  at.  m.  The  Uajoi  ud  Cmndl  at  the  Cllj  of  Hkoo. 

4.  Bnt  a  tax  on  a  private  wagan  for  private  use,  not  em- 
ployed in  any  bnBineBs  of  the  owner,  is  not  a  tax  on  busi- 
iieas  bat  on  property,  and  cannot  be  more  than  one  per 
cent.,  and  if  taxed  that  much  as  property,  it  cannot  be  taxed 
af^in. 

5.  The  mayor  and  coDocil  cannot  delegate  to  the  mayor 
the  power  to  tax — "  delegatus  non  potest  deUgotre.'* 

6.  Of  ooDfse  the  state  cannot  grant  power  to  another 
which  itself  does  not  pogaoao;  therefore,  it  cannot  confer  on 
a  manicipal  corporation  the  right  to  tax  anything  which  it 
may  not  have  the  power  to  tax  itself..  Still  the  corporation 
may  tax  and  the  state  not  tax;  because  the  legislature  does 
not  see  fit  to  tax  certain  subjects  of  taxation,  which  it  has 
the  right  to  tax,  it  does  not  follow  that  a  city,  on  which  it 
has  the  conferred  the  power  to  tax  those  aanie  subjects,  is 
barred  from  exercising  the  power,  because  the  state  did  not 
exereiae  it.    Bnrronghs  on  Tax,  385,  387. 

7.  There  is  nothing  in  the  objection  to  the  commutation 
street  tax  of  three  dollars  in  lieu  of  working  the  streets. 
It  ifl  not  a  poll  tax  and  therefore  not  obnoxious  to  the  con- 
stitntioD.     Cooley  on  Tax.,  p.  12. 

6.  On  the  whole,  we  consider  the  judgment  of  the  chan- 
cellor iu  the  main  correct;  but  eo  far  as  it  upholds  the 
ordinances  taxing  dealers  in  merchandise  as  they  now  stand, 
and  the  power  of  the  mayor  to  tax  under  hia  delected 
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carry  on  the  city  government  during  the  present  year ;  and 
after  as  careful  a  consideration  as  it  was  in  our  power  to 
give  the  case,  we  arrive  at  the  conclusions  above  indicated, 
and  leave  it  to  the  chancellor  to  enf  ore  them  by  such  orders 
and  directions  as  may  be  necessary  to  carry  them  into  effect. 
Judgment  reversed  with  instructions. 


BBmoEs  t».  Banks. 

'Where  a  claim  case  was  tried  involving  two  levies  under  different 
Jl,  feu,  in  favor  of  the  same  plaintiff,  and  the  court,  on  an  agreed 
statement  of  facts,  held  one  of  the  fi,  fas.  operative  against  the 
property  claimed,  and  the  other  not,  and  the  claimant  tendered  a 
bill  of  exceptions  alleging  error  in  the  decision  as  to  the  former 
A  fi^'*  which  bill  of  exceptions  was  duly  signed  and  certified ;  and 
then,  upon  the  page  next  after  the  judge's  certificate,  the  plaintiff 
excepted  to  the  decision  as  to  the  other /./a.,  and  prayed  *'  that  the 
same  may  be  certified  as  required  by  law,  that  the  errors  complained 
of  may  be  corrected,'*  but  no  certificate  by  the  judge  was  added, 
and  nothing  appeared  to  show  that  the  judge  ever  saw  the  plaintiff 's 
exceptions,  or  knew  that  they  were  taken,  the  plaintiff's  so-called 
bill  of  exceptions  cannot  be  considered  in  the  supreme  court,  but 
the  review  by  this  court  will  be  confined  to  the  rulings  excepted 
to  by  the  claimant.    And,  on  the  call  of  the  case,  if  the  claimant 
(the  true  and  only  plaintiff  in  error)  declines  to  proceed  for  the  pur- 
pose of  obtaining  a  reversal,  and  at  the  same  time  declines  to  with- 
<draw  the  writ  of  error,  the  court  will  dismiss  it. 

f  iBCtice  in   the  Supreme  Court.     Cross-bill  of  excep- 
February  Term,  1878. 


IBeport  unnecessary. 


&  Stewart  ;  J.  E.  Stallings  ;  H.  C.  Pbbples,  for 
Y^X^intiff  in  error. 

^  T.  DoBSETj  Fbbkbll  &  LoNGLBY,  for  defendant. 

^I'SOKUEY,  Justice. 

*Ifae  faets  on  which  the  rulings  of  the  court  are  based 
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aro  safBcieutly  indicated  in  the  head-note.  There  i&  but 
one  writ  of  error,  and  that  does  not  embrace  or  cover  the 
(.■xceptions  superadded  by  the  plaintifi  infi./a.  That  the 
judge  ever  saw  these  exceptions,  or  knew  that  they  were, 
or  would  be,  appended  to  hie  certificate,  does  not  appear, 
iiud  IB  not  to  be  presnuied.  What  the  bill  of  exceptions 
proper  eets  fortli  might  be  quite  enough  to  enable  this 
court  to  deal  with  the  errois  alleged  by  tiie  claimant,  and 
at  the  same  time  be  altogether  insiidicient  for  an  adju- 
dication upon  those  of  whicli  the  plaintifi  in  Ji.  fa.  com- 
plains.  Both  parties  may  join  in  a  writ  of  error,  but  when 
they  do  so,  the  judge's  certificate  shonld  show,  if  not  ex- 
pressly, at  least  by  its  relative  position  on  the  paper,  that 
it  applies  to  each  set  of  errors  assigned.  The  claimant's 
counsel  standing  mute  as  it  were,  declining  either  to  with- 
draw the  writ  of  error  or  to  proceed  for  a  reversal,  tlie  writ 
of  error  is  dismiseed,  and  both  parties  are  out  of  court. 
Dismissed. 


GiBABDEY  et  al.  vs.  Bessman  et  al. 

.  The  dis>.Tetion  of  the  presiding  judge  iD  graaliag  a  new  trial  o 
ground  that  the  verdict  of  tlie  Jury  ia  conlrarj  to  the  decided  weight 
of  tlie  teitimouj,  will  not  t>e  cuntroiled  unless  the  facts  moke  it 
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rounding  it  seem  to  this  court  to  justify,  if  not  to  demand,  another 
investigation : 

Heid,  that  in  such  a  case  the  discretion  of  the  presiding  judge  was  not 
abused. 

2  Where,  during  a  regular  term  of  the  court,  both  parties  appeared  be- 
fore the  judge  and  argued  a  motion  for  a  new  trial  whilst  the  court 
was  in  recess,  and  the  judge  wrote  out  his  decision  and  therein  or- 
dered the  same  to  be  entered  on  the  minutes  as  of  this  term,  nnd  it 
was  so  entered  but  under  a  wrong  date; 

Held,  that  the  decision  is  to  be  considered  as  one  made  in  term,  and 
that  the  error  in  the  date  of  the  entry  is  matter  for  correction  of  the 
minutes,  and  not  cause  for  reversal  of  the  judgment. 

8.  Where  a  motion  is  made  in  term  for  a  new  trial  and  continued  from 
time  to  time  by  order  of  court,  the  same  may  be  amended  at  any 
time  before  final  disposition. 

New  trial.  Practice  in  the  Superior  Court.  Amend- 
ments. Before  Judge  Gibson.  Richmond  Superior  Uourr. 
October  Term,  1878. 

Mrs.  Girardey  and  her  children,  filed  their  bill  against 
Bessman  et  al.,  to  enjoin  the  sale  of  certain  realty  under 
a  mortgage  from  Girardey  to  Moore,  and  for  otlier  purposes. 
The  merits  of  the  case  depended  upon  setting  up  a  certain 
trust  deed  from  Girardey  to  Bessraan,  as  trustee  of  com- 
plainants, which  was  alleged  to  have  been  lost.  The  injunc- 
tion was  refused,  and  the  property  sold;  complainants  then 
proceeded  for  the  proceeds  of  the  trust  property.  Th.e  evi- 
dence as  to  the  principal  facts  was  very  conflicting;  this 
conflict  is  sufficiently  set  out  in  the  opinion.  The  jury 
found  a  verdict  setting  up  the  deed  and  finding  for  com- 
plainants, $18,000.00.  Defendants  moved  for  a  new  trial  im 
various  grounds.  The  original  rule  nisi  granted  at  the 
sanie  term  as  the  trial,  the  April  term,  1877,  called  on 
complainants  to  show  cause  on  the  second  Monday  in  June 
next,  whether  it  be  in  term  time  or  vacation  ^  *  pro- 
vided that  if  said  motion  be  heard  in  vacation,  every  right 
is  reserved  to  either  party,  as  if  heard  in  term  time,  with 
liberty  of  exception.  At  the  next  (October)  term  an  order 
was  taken  *'  that  the  order  taken  at  the  last  term  of  this 


SUPREME  COURT  OF  GEORGIA. 


court  be  extended  so  as  to  authorize  decision  in  vacatioii, 
or  iit  any  special  term  of  this  conrt  prior  to  the  next  ternt, 
and  if  heard  in  vacation  is  to  be  on  ten  days  notice,"  etc. 
The  next  regular  term  met  on  the  third  Monday  in  April, 
ISTV.  On  June  27,  1S78,  no  hearing  having  been  had,  an 
order  waa  taken,  allowing  further  time,  and  that  the  case 
he  heard  at  any  time  in  vacation  on  ten  day's  notice.  On 
Octiiljer  19,  1878,  an  order  was  passed  reciting  that  notice 
liaving  been  given  by  counsel,  and  all  parties  consenting, 
the  case  ehonld  be  heard  October  26.  The  fall  term  of 
court  met  October  Siet,  continued  until  October  24,  ad- 
journed to  October  26th,  continned  regolarly  from  then 
until  November  16th,  adjourned  to  December  2d,  met  on 
tliiit  day  and  adjourned  to  December  16th,  when  it  again 
met.  The  bearing  took  place  according  to  order  on  Octo- 
ber 25th.  The  judge's  decision  on  the  motion  was  dated 
December  6tb ;  it  is  marked,  filed  December  7th,  1878  ;  but 
appears  as  entered  on  the  minutes,  December  2d,  1878.  At 
the  hearing,  counsel  for  complainants  moved  to  dismiss  the 
motion,  among  other  reasons,  because  the  motion  for  new 


FEBEUARY  TERM,  1879.  667 

Girardey  tt  al.  vi,  BetJ*iiian  «t  al. 

verdict  was  not  snflScientlj  sustained  by  the  evidence,  and 
that  the  entire  cause  and  the  interests  of  justice  demanded  a 
new  trial. 

The   equity  of  the  complainants,  who  recovered  $18, 

000.00  from  the  defendant  by  the  verdict,  depends  upon  the 

proof  and  establishment  by  parol  of  a  trust  deed  said  to 

have  been  made  by   Girardey  to  Bessman,  and  accepted 

by  Bessman,  in  the  year  1861,  on  the  eve  of  Girardey's 

departure  to  Pensacola  in  the  late  war.     Two   witnesses 

swear  that  they  attested   the  deed — that  it   was  a  deed 

and   not  a  will — that  Bessman   signed  it  also,   after    the 

words   "I  accept  the  trust" — and   they  detail  the   place 

and  exact  date  where  it  was  executed,  going  into  minute 

particulars  in  regard  thereto.     One  or  two  other  persons 

corroborate  what  they  say  in  part  at  least. 

On  the  other  hand,  it  appears  that  this  deed  stripped  Gi- 
rardey of  every  iota  of  his  property,  and  that  on  the   very 
%ext  day  he  made  a  will  disposing  of  all  his  property — al- 
leging that  he  was  about  to  leave  for  the  army,  and  in  that 
^iew  had  made  it ;  and  that  he  made  Bessman  one  of  the 
executors  of  this  will.     This  will  is  in  writing,  and  there  is 
%o  doubt  about  its  execution  at  all.     It  is  strange  that  on 
'^he  11th  of  April,  1861,  he  gave  by  a  trust  deed   all  his 
j)roperty  to  his  wife  and  children,  and  on   the  next  day 
:Knade  a  will  by  which  he  gave  it  to  the  same  persons  at  his 
^eath,  and  made  the  same  man  one  of  the  executors  of  the 

-^vai. 

It  also  appears  that  he  made  a  power  of  attorney  to  Mrs. 

irardey  on  the  12th  day  of  April  to  attend  to  his  business 
nring  his  absence,  which  seems  inconsistent  with  the  deed 
trust  to  Bessman  on  the  11th  of  the  same  month. 

It  is  also  strange  that  Bessman  should  have  accepted  the 
"tirtiBt  under  a  deed  which  stripped  Girardey  of  all  his  pr(>p- 
^rty  when  Girardey  owed  him  $6,000.00,  if  that  debt  was 
Owing  in  1861 ;  and  if  he  loaned  the  money  afterwards, 
i^  seems  equally  strange  that  he  should  have  done  so  when 
lie  knew  that  Girardey  had  given  away  all  his  property. 
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Men  are  not  apt  to  accept  truete  wliich  deprive  them  of  all 
hope  of  recovering  $6,000.01)  loaned,  or  of  lending  Sd.OOO.OO 
to  one  whom  they  know  haa  not  a  cent  of  property. 

These  circumetaoces  are  strong ;  and  coupled  with  the 
newly-diBcovered  testimony  wliicli  allows  that  a  newspaper 
has  been  found,  of  date  April  14,  1^61,  containing  a  pulv 
lication  by  Girardey  that  Besemaii  Imd  kindly  consented  to 
behia  agent  in  his  absence,  and  that  the  only  scrap  of  writ- 
ten testimony  fixing  trustee.-'liip  upon  Bessman — to-wit ;  the 
receipt  of  house-rent  from  Cook— is  assailed  by  circumstan- 
ces affecting  its  genuineness,  and  suspicion  of  fraud  imputed 
to  the  complainants  in  its  discovery  at  Cook's  resilience,  we 
think  that  they  are  strong  enough  to  authorize  the  judge 
to  grant  the  new  trial — at  least  to  authorize  ns  to  say  that 
he  did  not  thereby  abuse  the  discretion  given  him  by  law. 

In  the  langaage  of  Judge  Bi.eoeley  iu  another  east;,  "  the 
general  countenance  of  the  case  "  docs  not  look  as  fair  as  it 
might,  and  a  thorough  investigation  de  novo  may  clear  up 
what  seems  now  to  be  very  dark  and  suspicious. 

We  are  satisfied  that  the  ends  of  justice  will  be  more  sat- 
isf'ictonly  iTat'lieil  hv  such  an  investigation,  and  decline  to 
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snme  basiness  again  for  the  same  term,  the  judgment  may 
be  considered,  for  all  practical  and  substantial  end?,  to  have 
been  rendered  in  term.  And  in  that  view  we  sustain  the 
ruling  of  the  court. 

3.  A  motion  for  new  trial,  when  made  in  term  and  con- 
tinned  from  time  to  time,  afs  this  has  been,  under  divers  or- 
ders, all  looking  to  a  hearing  on  the  merits,  and  continued 
part  of  the  time  on  account  of  sickness  of  counsel  on  one 
side  and  part  on  account  of  deatli  of  counsel  on  the  other 
side,  may  be  amended  at  any  time  until  disposed  of  finally. 
Indeed,  such  is  the  general  rule. 

In  this  case  we  are  clear,  as  both  parties  were  fully  heard 
on  the  motion,  and  it  has  been  tried  and  argued  on  its  merits, 
that  it  onght  to  have  been  decided  on  its  merits,  and  not 
disposed  of  on  any  merely  technical  grounds ;  and  agreeing 
with  the  presiding  judge  that  truth  will  be  more  clearly 
brought  to  light  and  the  ends  of  justice  promoted  by  an- 
other trial,  we  affirm  his  judgment  awarding  it. 

Judgment  affirmed. 


Allen  et  al,  vs.  Fkost. 

(Jackson,  J.  was  proyidentially  prevented  from  presiding  in  this  case.) 

.  Writings  in  evidence  which  are  free  from  all  manner  of  ambiguity 
are  to  be  construed  by  the  court,  and  their  legal  character  and 
effect  determined  as  matter  of  law. 
.  An  absolute  deed,  made  in  1873,  by  husband  and  wife,  conveying 
land  in  fee  simple  on  a  valuable  consideration  purporting  to  be  paid, 
passed  the  legal  title,  though  really  made  as  security  for  a  debt,  and 
a  bond  for  titles  taken  at  the  same  time  by  the  grantors  from  the 
grantee,  obligating  the  latter  to  convey  to  the  former,  on  the  pay- 
ment of  their  joint  note  for  a  sum  of  money,  the  amount  of  the 
debt  intended  to  be  secured. 
^.  The  creditor  having  obtained  judgment  upon  the  debt,  and  filed  a 
deed  and  had  it  recorded,  and  having  then  had  the  land  levied  upon, 
could  not  be  prevented  from  having  it  sold  under  the  levy,  by  a 
claim  interposed  by  the  debtors,  founded  upon  a  homestead  right 
in  the  premises,  the  homestead  not  having  been  applied  for  or  al- 
lowed until  after  the  legal  title  had  passed  to  the  creditor. 
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4.  If,  however,  the  deed  to  the  creditor  was  procured  by  fraud,  tbe 
conveyaDce,  on  proof  of  the  fraud  upon  the  trial  of  the  claun, 
would  be  defeated,  and  the  homestead  title  would  prevail.  Bat 
this  result  would  not  ensue  if  there  was  no  fraud,  but  a  mere  mis- 
take in  the  instrument  by  which  it  took  the  form  of  an  absolote 
conveyance,  instead  of  a  common  mortgage,  no  such  mistake 
being  alleged  in  the  pleadings,  and  no  attempt  being  made  to 
correct  the  writing  or  reform  it,  the  trial  taking  place  on  the  usual 
brief  issue  in  a  claim  case,  with  no  expansion  or  amplification  of 
the  same  as  a  basis  of  equitable  relief. 

Evidence.  Practice  in  the  Superior  Court.  Contracts. 
Deeds.  Homestead.  Claim.  Before  Judge  Buohanav. 
Troup  Superior  Court.    November  Term,  1878. 

Wilson  Allen  was  indebted  to  Frost.  He  desired  to  se- 
cure him,  as  he  swears,  by  mortgage,  as  the  latter  testifies, 
by  such  instrument  as  would  amply  protect  him.  They 
went  together  to  the  oflSce  of  Frost's  attorney,  who  pre- 
pared an  absolute  deed  to  be  executed  by  Allen  and  his 
wife  Amanda,  and  a  bond  for  title  to  be  executed  by  Frost, 
conditioned  to  reconvey  upon  payment  of  the  debt  The 
evidence  shows  that  both  Allen  and  wife  thought  these  pa- 
pers constituted  a  mortgage.  They  were  read  to  the 
former,  but  not  to  the  latter.  The  officer  who  attested  the 
deed,  (the  ordinary  of  the  county,  in  whom  she  had  great 
confidence,)  made  some  explanation  to  her  as  to  the  natare 
of  the  transaction,  but  he  called  the  instrument  she  was 
signing,  a  mortgage.  The  deed,  bond  and  note  were  all 
executed  on  December  16,  1873.  Subsequently  Frost 
brought  suit  on  the  note,  recovered  judgment,  filed  a  deed 
in  the  clerk's  office  and  had  it  recorded,  and  caused  a  levy 
to  be  made  on  the  land.  In  the  meantime  Mrs.  Allen  had 
a  homestead  set  apart  therein,  and  with  such  proceeding 
for  a  basis,  when  the  levy  was  made,  she  and  her  husband 
claimed.  Upon  this  issue  the  facts  developed  by  the  testi- 
mony were,  in  substance,  as  above  stated.  There  was  no 
evidence  of  any  fraud  or  over-reaching  on  the  part  of 
Frost  or  his  attorney.    If  a  different  instrnnient  was  exe- 
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cnted  from  what  was  intended  by  Allen  and  wife,  it  was 
the  result  of  a  misunderstanding  of  their  wishes. 

The  jury  found  the  property  subject.     The  claimants 
moved  for  a  new  trial  because  of  error  in  the  following 
charge :  After  reading  §1969  of  the  Code  to  the  jury,  the 
court  instructed  them  that  it  was  the  province  of  the  court  to 
construe  the  force  and  effect  of  the  papers,  and  the  paper 
dated  December  16,  1878,  constituted  an  absolute  convey- 
ance by  Wilson  and  Amanda  Allen  to  their  creditor.  Frost, 
with  the  right  reserved  to  them  by  the  bond,  to  have  the 
land  reconveyed  upon  the  payment  of  the  debt  intended  to 
be  secured.     That  the  transaction  was  not  a  mortgage,  and 
under  such  a  conveyance  a  homestead  would  not  prevail. 
That  claimants  set  up  that  even  if  this  is  true,  the  deed 
ought  not  to  prevail,  because  it  was  represented  to  them 
that  it  was  a  mortgage.     That  all  deeds  obtained  by  fraud 
or  misrepresentation  are  void,  and  if  this  deed  made  for  the 
purpose  of  securing  this  debt  was  obtained  by  fraud  or  mis- 
Teproseutation  ;  if  it  was  represented  to  the  claimants  that 
the  deed  was  a  mortgage,  and  they  acted  on  such  misrep- 
xesentation,  and  signed  the  deed  believing  it  to  be  a  mort- 
^^ge,  then  the  property  should  be  found  not  subject.     But 
that  if  claimants  knew  it  was  an  absolute  deed,  with  bond 
^o  reconvey,  then  the  property  should  be  found  subject. 

The  error  in  the  above  charge,  as  claimants  insist,  is  the 
:f  allure  to  explain  to  the  jury,  that  if  they  believed  that 
^Allcn  and  Frost  agreed  to  a  mortgage,  and  the  claimants 
signed  the  paper  as  a  mortgage,  and  it  was  accepted  as  such, 
^ilthough  made  after  the  form  indicated  in  §1969  of  the 
^ode,  they  had  the  right  to  regard  the  instrument  as  having 
only  the  force  and  effect  of  a  mortgage. 

The  motion  was  overruled  and  claimants  excepted. 

BioHAH  &  WnrTAKER;  for  plaintiffs  in  error,  cited  49 
Ga.,  138,  514,  589 ;  54  7  J.,  554 ;  34  /J,,  369 ;  36  lb.,  138 ; 
55  /*.,  691;  59  lb.,  228,  507,  779;  58  /J.,  457;  22  lb., 
841 ;  16  /ft.,  47 ;  Code,  §2756. 
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Febrell  &  LoNOLKY,  for  defendant. 
Bleckley,  Justice. 

1.  The  deed  was  plain  and  nnambiguoiiB.  It  coiiveyeil 
absolutely,  and  even  tinder  tbo  parol  evidence  liad  no  ele 
nient  of  a  mortgage  except  that  it  was  a  eecurity  for  a  deb 
and  attended  with  a  right  to  redeem.  What  the  iiistninicttt 
was,  how  it  was  to  be  constnied,  and  what  was  its  le;:al 
effect,  were  pure  questions  of  law  for  the  conrt,  and  eo  tlio 
court  treated  them, 

2,  3.  That  an  absolute  deed  made  to  secure  a  di-bt  will 
liold  good  until  the  debt  is  paid,  even  against  a  lioincstcad 
subsequently  applied  for  and  laid  off  in  the  premises,  li:is 
been  decided  by  the  court  quite  often  enough  to  settle  it 
for  the  present  as  the  law  of  this  state.  I  can  throw  no 
new  light  on  the  question,  and  it  is  needless  to  repeat  here 
what  has  already  been  several  times  announced  as  the  basis 
of  the  decision.  In  proceeding  to  realize  on  bis  debt  by 
obtaining  a  judgment,  filing  a  deed,  causing  a  levy,  and 
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partj,  to  relieve  thein  from  the  consequences  when  they 

apply  for  relief  through  full  and  regular  pleadings  adapted 

to  the  purpose,  with  fair  notice  to  their  adversary  of  what 

they  allege,  is  favorable  enough.     They  have  no  right  to 

spring  the  question  suddenly  at  the  trial  of  a  case,  the 
pleadings  in  which  ^iyc  no^pfemonitipn  or  forewarning,  of 

such  aquestion.     Here  there  was   only  the   usual    brief 

issue  which  is  formed  in   a  claim  case — no  expansion  or 

amplification  whatever. 
Judgment  affirmed. 


SMrrii  V8,  The  State  of  Georgia. 

A?Vhere  the  defendant  was  found  in  possession  of  goods  recently  stolen 
from  a  tailor's  shop,  and  made  contradictory  statements  of  the  man- 
ner by  which  he  got  them,  and  was  also  in  possession  of  a  key  freshly 
filed  down  so  as  to  fit  the  door  of  the  shop  exactly,  and  where  the 
goods  stolen  were  in  the  shop  at  dusk  when  the  tailor  locked  the 
door,  and  when  the  tailor  returned  about  sunrise  the  next  morning 
the  goods  were  gone,  and  no  window  or  other  mode  of  access 
to  the  shop  was  opened  or  broken  into,  so  that  the  thief  must  have 
entered  at  the  door; 
^€ld,  that  the  evidence  is  sufficient  to  support  a  verdict  for  burglary  in 
the  night-time,  and  that  such  verdict  is  not  contrary  to  law. 

Criminal  law.  New  trial.  Before  Judge  Hillyer.  Fulton 
uperior  Court.     September  Term,  1878. 

The  facts  set  out  in  the  head-note  and  opinion  sufficiently 
^^port  this  case. 

Gabtrell  &  Wright,  for  plaintiff  in  error. 

B.  fl.  Hill,  solicitor-general ;  Howard  Van  Epps,  for 
the  state. 

Jackson,  Justice. 

The  sole  question  made  in  this  record  is  whether  the  ver- 
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diet  is  snpported  by  the  evidence.  The  defendant  was 
fonnd  with  the  goode  stolen  in  his  possession — contradictory 
Btatementa  were  made  about  them — the  pantaloons  taken 
from  the  shop  were  worn  by  him  inconsistently  with  hia 
explanation  in  respect  to  the  manner  in  which  he  obtained 
them,  he  had  a  Vej  filed  down  freshly,  which  fitted  the 
door  of  the  store  from  which  the  goods  were  taken,  this 
door  was  looked  at  dusk  and  opened  next  momin;;  about 
sunrise — and  in  accordance  with  the  ruling  in  59  (?a,,  456, 
Brown  V8.  7%e  State,  and  in  60  Ga.,  445,  Williama  ei  of-,  vs. 
The  State,  it  appears  that  the  evidence  makes  a  ca^  in  law 
which  supports  the  verdict.    Therefore  the  jadgTnent  is 


Jndgment  affirmed. 


Todd  va.  Faubso. 

1.  On  tbe  qaestlon  of  what  deduction  if  any  should  be  made  from  tbe 
agreed  purcbaae  money  of  land,  bj  reason  of  less  Of  tbe  tract  being 
cleared  than  was  repraaented  to  be  by  the  vendor,  the  value  of  the 
land  In  Ha  actual  state  (uncleared)  as  compared  with  what  ita  value 
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-^  When  the  defendant  by  his  pleadiogs  urges  two  sorts  of  relief,  one 
a  deduction  from  his  debt  by  reason  of  a  partial  failure  of  considera- 
tion, and  the  other  a  rescision  of  the  contract,  a  request  to  charge 
the  jury  which  enumerates  certain  facts  and  adds  that  they,  if 
proved,  will  entitle  him  to  relief  without  specifying  what  relief,  is 
too  general,  if  the  facts  referred  to  go  to  a  partial  failure  of  consid- 
eration, and  not  to  the  right  to  rescind.  Guided  by  so  broad  a 
charge,  the  jury  might  understand  it  as  applying  to  the  latter  de- 
fense, its  terms  not  restricting  it  to  the  former.  The  court  is  not 
obliged  to  heed  a  request  which  is  loose  or  uncertain. 

Vendor  and  parchaser.  Evidence.  Rescision.  Charge 
of  Court.  Before  Judge  Underwood.  Whitfield  Superior 
Oonrt.     April  Term,  1878. 

Fambro  brought  complaint  against  Todd  on  two  notes, 
one  for  $2,000.00,  dated  December,  25, 1874,  and  due  Decem- 
ber 35, 1875 ;  the  other  for  the  same  amount,  bearing  the 
aAme  date,  and  due  December  25,  1876,  both  bearing  inter- 
est from  date  at  10  per  cent,  per  annum. 

The  defendant  pleaded,  at  the  trial  term,  partial  failure 
of  consideration,  and  that  the  notes  were  fraudulently  pro- 
cured from  him,  alleging  the  following  facts :  The  notes 
^were  given  for  a  tract  of  land  containing  nine  hundred  and 
fifty  acres.     The  plaintiff  represented  to  defendant,  before 
and    at   the  time  of  the  making  of  the  trade,   that   two 
hundred  and  fifty  acres  of  said  tract  were  cleared.     After 
the  purchase,  defendant  discovered  that  there  were  not  more 
than  one  hundred  and  fifty  acres  cleared.     It  cost  hiui  $5.00 
per  acre,  or  more,  to  clear  the  laud,  and  hence  he  has  been 
damaged  $500.00.     Were  it  not  for  these  fraudulent  repre- 
sentations, he  would  not  have  purchased.     Plaintiff  also 
made  false  and  fraudulent  representations  in  regard  to  the 
quality  of  the  land,  saying  that  it  was  very  productive  and 
rich,  and  constituted  one  of  the  best  farms  in  north  Geor- 
gia, when,  on  the  contrary,  it  was  a  fourth-rate  farm,  and 
the  land  not  of  such  quality  as  represented. 

The  plaintiff  also  made  misrepresentations  as  to  the  value 
of  the  mill  on  said  farm,  to  the  effect  that  the  custom  was 
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exceedingly  good,  that  defendant  would  have  more  custom 
than  he  needed,  thus  deceiving  him,  as  the  mill  has  a  very 
poor  custom.  Defendant  has  offered,  and  does  offer,  to 
rescind  the  contract,  and  asks  that  the  sale  be  set  aside. 

Tlie  evidence  for  the  defendant  presented  the  following 
facte ;  The  defendant,  before  purchasing,  went  over  abont 
two  hundred  acres  of  plaintiff's  farm,  most  of  it  woodland. 
He  passed  over  a  small  portion  of  the  cleared  land,  the  best 
oti  the  place.  He  regarded  it  as  a  good  farm,  though  he 
did  not  examine  it  with  a  view  to  purchasing.  He  wrote 
to  plaintiff  that  he  wished  to  purchase,  but  received  no  re- 
sponse. Subsequently  he  saw  plaintiff  in  Calhoun's  office, 
in  Atlanta,  and  there  the  trade  was  made.  Then  plaintiff 
made  the  representations  set  forth  forth  in  the  pleas,  and 
defendant  relying  upon  the  same,  agreed  to  give  $6,000.00. 
In  fact,  there  were  not  more  than  seventy-eight  acres  of 
well  cleared  land,  and  the  farm  was  in  a  very  bad  state  for 
cultivation.  The  statement  as  to  the  custom  of  the  mill 
was  untrue.  The  creek  on  one  side  and  the  river  on  the 
other,  prevented  the  customers  from  coming  to  the  mill 
even  if  they  defiired  to  do  so.  It  was  worth  $5.00  per  acre 
to  clear  the  land  needed  for  cultivation.  There  were  one 
hundred  acres  less  land  cleared  than  represented.  Deten- 
dant  wrote  to  plaintiff  that  he  would  pay  the  notes  if  time 
was  given  him,  but  as  plaintiff  had  refused  to  accommodate 
him,  he  desired  to  avail  himself  of  his  defense.  If  he  had 
the  money  he  would  pay  the  debt  rather  than  go  to  law.  He 
did  offer  to  give  the  place  back  and  lose  all  he  had  expended 
on  it,  which  was  about  §3,000.00,  and  the  amount  already 
paid  on  the  purchase,  $2,000.00,  if  plaintiff  would  rescind. 

Plaintiff  testified  to  the  following  facts :  Defendant 
came  to  plaintiff's  house  in  Upson  county  and  told  him 
that  he  had  come  to  buy  his  farm  in  Whitfield,  if  they 
could  agree  upon  the  payments.  His  price  was  $6,000.00, 
which  defendant  knew  before  he  came.  Plaintiff  made  no 
statement  as  to  the  number  of  acres  of  cleared  land,  or  as 
to  its  quality.     Defendant  said  that  he  had  looked  at  the 
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nd  and  was  satisfied  with  it.     Plaintiff  did  say  that  the 

ill  had  a  good  run  of  custom  when  he  lived  there,  but 

ade  no  statement  as  to  the  profits  thereof.     They  agreed 

>on  the  time  payments  were  to  be  made,  and  the  trade 

A8  closed. 

Two  letters  were  introduced  from  defendant  to  plaintiff, 

le  dated  December  19,  1875,  and  the  other  February  19, 

78.     They  contained  appeals  and  arguments  for  time^ 

it  the  defense  now  set  up  was  not  intimated. 

The  jury  found  for  the  plaintiff  the  full  amount  of  the> 

»te8  sued  on. 

The  defendant  moved  for  a  new  trial  upon  the  following^ 

ounds  : 

1.  Because  the  verdict  was  contrary  to  law  and  to  evi- 
ince. 

2.  Because  the  court  refused  to  charge  the  jury  as  foK 
W8 :  "  If  you  believe  from  the  evidence  that  defendant 
ilied  on  the  statement  of  the  plaintiff  as  to  the  quantity  of 
eared  land,  and  that  this  statement  was  one  of  the  induce- 
lents  held  out  by  plaintiff  to  cause  the  defendant  to  make 
le  purchase,  and  he  did  so  make  the  purchase,  then  the 
3fendant  would  be  entitled  to  relief  if  he  has  been  dam- 
ped, the  question  of  damages  being  for  you  to  decide — 
ly  material  fact  misrepresented  by  plaintiff  and  on  which 
dfendant  acted  to  his  injury,  reposing  confidence  in  the 
aintiff's  statement,  and  by  which  he  has  been  damaged,, 
ill  entitle  him  to  relief," 

3.  Because  the  court  allowed  the  witness  Jesse  Fincher, 
rer  defendant's  objection,  to  answer  the  question,  "  Was 
e  land  as  valuable  in  the  woods  as  if  cleared  ?"  his  response 
dug  that  it  was  worth  as  much,  if  not  more. 

4.  Because  the  court  refused  to  permit  the  defendant  to 
tBwer  the  question  as  to  the  custom  of  the  mill  when  he 
■st  took  possession. 

6.  Because  the  court  charged,  "  that  if  the  jury  believed 
e  statement  of  plaintiff  as  to  the  number  of  acres  of 
eased  land,  was  merely  a  matter  of  opinion,  then  the  de- 
48 
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feodant;  woald  not  be  entitled  to  have  a  deduction  from  the 
aiuoant  Baed  for  on  account  of  that  representation." 
The  motion  was  overruled  and  defendant  excepted. 

Hbkndon  &  HcupuKuvii ;  Johnbom  &  McOamy,  for 
plaintiff  in  error. 

W.  EL  MooBB,  for  defendant. 

Blsozlet,  JuBtice. 

I.  The  necessary  expense  of  cle:iring  land  is  not  the  sole 
criterion  in  estimating  damages  resulting  from  a  misrepre- 
sentation as  to  its  being  already  cleared  at  the  time  of  a  sale 
of  the  premises.  The  value  of  the  land  in  its  actual  condi- 
tion is  pertinent  evidence  ;  for  that  valae  is  what  the  pur- 
chaser gets  for  his  money.  If  by  reason  of  the  timber 
which  the  land  has  npon  it,  and  which  is  removed  in  clear- 
ing ;  or  if  by  reason  of  the  scarcity  of  woodlands  in  the 
neighborhood,  or  for  other  cause,  the  identical  land  in  qnes- 
tion  happens  to  be  as  valuable  uncleared  as  it  would  be  if 
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mill  when  possession  was  first  taken  by  the  purchaser,  could 
well  be  rejected  as  evidence  tending  to  prove  the  falsehood 
of  the  vendor's  representations  concerning  the  custom  or 
patronage  at  the  time  of  sale.  Besides,  it  is  to  be  observed 
that  while  the  plea  of  partial  failure  of  consideration  alleges 
damage  by  reason  of  misrepresentation  as  to  the  cleared 
land,  it  does  not  aver  any  damage  whatever  from  the  mis- 
representation touching  the  mill.  The  latter  misrepresen- 
tation is,  therefore,  not  in  the  case  on  this  plea,  but  only  on 
the  equitable  matter  of  rescision  ;  and  to  be  available  for 
rescision,  there  would  have  to  be  evidence  that  the  mill  was 
a  main  inducement  to  the  purchriser,  which  evidence  is 
wholly  wanting.  The  consequence  is,  that  even  if  there 
was  error  in  rejecting  the  offered  testimony  in  respect  to 
this  custom  or  patronage  when  possession  was  first  taken, 
this  error,  in  view  of  the  pleadings  and  the  shortness  of 
proof,  was  not  sufficiently  material  to  call  for  a  new  trial. 

3.  In  looking  at  the  substantial  merits  of  the  case,  as  well 
as  at  the  charge  of  the  court  touching  the  vendor's  repre- 
sentations as  to  the  quantity  of  cleared  land,  the  state  of 
the  testimony  must  be  considered.  The  defendant  testifies 
that  he  looked  at  a  part  of  the  premises,  chiefly  where  the 
land  was  uncleared.  The  plaintiff  testifies  that  in  the  first 
overtures  of  purchase,  the  defendant  told  him  he  had  look- 
ed at  the  land  and  was  satisfied.  This  conversation  occur- 
red in  Upson  county  where  the  plaintiff  resided,  and  where 
the  defendant  sought  him  for  the  express  purpose  of  nego- 
tiating for  the  property.  The  defendant  does  not  deny 
that  he  then  and  there  told  the  plaintiff  that  he  had  looked 
at  the  land  and  was  satisfied,  nor  does  he  intimate  that  he 
informed  the  plaintiff  that  his  inspection  was  limited  in 
iact  to  a  part  of  the  premises.  The  trade  was  afterwards 
consummated  in  Atlanta,  and  it  was  there  that  the  defend- 
ant, according:  to  his  own  testimony,  was  deceived  and  mis- 
led by  the  plaintiff's  misrepresentation  as  to  the  number 
of  acres  cleared.  In  Upson,  the  plaintiff  made  no  repre- 
sentation on  the  subject,  but  the  defendant,  in  that  inter- 
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view,  used  lauf^age  calculated  to  produce  the  imprcsBloii  that 
lio  was  trading  on  liis  own  judjriuent;  for  lie  told  tliti  plain- 
riff  that  he  had  seen  the  laud  and  wafisatisficd  with  it.  This 
statement,  bo  far  as  appeal's,  was  left  to  staud  ;  no  modifica- 
tion of  it  is  hinted.  Now,  under  these  circumstances,  if 
lie  intended  not  to  rely  ou  his  own  judgment  when  the 
contract  was  closed  in  Atlanta,  but  to  de|>end  on  the  plain- 
MfFs  representations  in  respect  to  the  numher  of  acres 
cleared,  he  ought  to  Lave  said  sis  much  before  the  transac- 
tion was  concluded.  He  should  have  erased  the  iuipreseion 
which  his  words  used  in  Upson  were  likely  to  produce,  and 
tiubetitnted  another  and  more  correct  impression  on  the 
plaiutifiTs  mind.  As  he  failed  to  do  so,  the  representations 
complained  of,  whether  viewed  as  a  nuitter  of  fact  or  mat- 
ter of  opinion,  were  immaterial.  Certainly  they  were  not 
causo  for  reducing  the  debt,  (and  this  is  enough  to  uphold 
the  charge  of  the  court),  if  the  jury  believed  them  matter 
of  opinion  only  ;  and  every  one  knows  that  in  the  practical 
affairB  of  life,  such  expressions  very  often  impart  nothing 
beyond  conjecture  or  a  loose  mental  estimate. 

4,  The  reqnest  to  charge  was  ambiguous  as  to  the  na- 


FEBRUARY  TERM,  1879.  671 

Triest  et  al.  vs.  Watte  *  Brother 

Tkiest  et  al.  vs.  Watts  &  Brother. 

Where  an  issue  as  to  the  existence  of  a  lien  on  a  saw- mill  was  found 
in  favor  of  the  plaintiffs,  and  a  general  judgment  erroneously  en- 
tered against  the  defendants  and  the  sureties  on  their  replevy  bond, 
which  judgment  was  subsequently  set  aside,  there  was  no  error  in 
allowing  a  special  judgment  against  the.  property  to  be  afterwards 
entered  nunc  pro  tunc,  the  legal  status  of  the  sureties  not  being  af- 
fected thereby. 

Practice  in  the  Superior  Court.  Judgments.  Before 
Judge  Tompkins.  Chatham  Superior  Court.  May  Term, 
1878. 

Watts  &  Bro.  foreclosed  a  saw-mill  lien  against  McLeod 
&  Bro.  A  counter  affidavit  wa^  filed,  and  issue  formed. 
The  jury  found  for  plaintiffs.  They  entered  a  general  judg- 
ment against  the  debtors  and  the  sureties  on  their  replevy 
bond.  Plaintiffs  also  began  suit  on  the  bond.  The  sureties 
moved  to  set  aside  the  judgment.  This  case  and  the  suit 
on  the  bond  were  heard  together.  The  general  judgment 
was  set  aside.  The  plaintiffs  then  moved  to  enter  a  special 
judgment  against  the  property  nunc  pro  tune.  The  court 
granted  the  motion,  and  the  sureties  (Triest  etal.)  excepted. 

Jackson,  Lawton  &  Bassinger  ;  George  A.  Mercek,  for 
plaintiffs  in  error. 

A.  P.  &  S.  B.  Adams,  for  defendants. 

Warner,  Chief  Justice. 

This  was  a  motion  made  in  the  court  below  to  enter  a 
special  judgment  nunc  pro  tune  against  a  certain  described 
steam  saw-mill,  in  the  county  of  Chatham,  as  indicated  by 
the  judgment  of  this  court  in  the  case  of  Jac^b  Triest  et  al. 
vs.  J.  6r.  Watts  c&  Bro.^  58  6^a.,  73.  On  the  hearing  of 
the  motion  the  court  granted  it ;  whereupon  the  defendants 
excepted.     We  find  no  error  in  allowing  the  special  judg- 
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iticiit  a^iDst  the  eteaia  saw-mill  to  be  entered  nunc  pro 
liiiic.  but  that  judgment  \b  not  to  be  conBtdcred  ae  conclnding 
tlic  eecurities  on  the  replevy  bond  from  making  any  legal 
dufeiiiic  which  they  may  have  against  said  judgment,  when- 
ever tlie  same  ahall  be  used  for  the  purpoB©  of  interfering 
with  their  rights  aa  snch  seciiritioB, 

Ix-t  the  judgment  of  the  court  below  be  affirmed. 


The  Mayob  and  Council  of  Monticello  vs.  Lawbence  & 
Pope. 


r  nothing  appears  aa  to  the  adjournment  of  the  court  or  as  to  the 
loniTihof  lle8e8Bloii,aiid  tbo  certiUcate  to  tliebill  of  exceptions  bears 
Un(L'  thirty-ooe  days  after  the  decision  complained  of,  the  writ  of 
error  will  be  dtamlMed,  unless  the  deUy  to  sign  and  cerlifj  is  ex- 
plained and  appeam  to  be  owing  to  one  or  more  of  the  causes  pro- 
vided for  Id  sections  43&S  and  4257  of  tbe  Ck>de.  Id  the  abseoce  of 
eNplaoatlon  by  the  judge,  the  date  of  his  certificate  will  be  deemed 
correct,  and  the  same  will  control  the  formal  slatemeot  in  the  bill 
of  exceptiODS  to  tbe  effect  that  tbe  plaiDtiSs  in  error  come  now, 
within  thirty  days  from  the  rendition  of  the  decision,  aod  tender 
tiieir  bill  of  k 
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Kby  &  Preston,  by  Jackson  &  Lumpkin,  for  plaintiffs  in 
error. 

C.  W.  JosDAN,  by  Z.  D.  Harrison  ;  E.  S.  Bartlett,  for 
defendants. 

Bleckley,  Jastice. 

We  are  famished  with  but  two  dates,  that  of  the  decision 
on  the  motion  for  a  new  trial,  and  that  of  the  judge's  certif- 
icate to  the  bill  of  exceptions,  and  these  are  tliirty-one  days 
spart.     If  the  court  adjourned  in  the  intermediate  time,  or 
if  its  session  continued  until  or  beyond  the  signing  of  tlie 
^certificate,  and  if  there  was  any  proper  evidence  of  this, 
either  in  the  record  or  the  bill  of  exceptions,  the  lapse  of 
xnore  than  thirty  days  between  the  decision  and  the  time  of 
^jertifying  would  make  no  difference.     The  court  may  have 
adjourned  upon  the  day  the  motion  for  a  new  trial  was  over- 
^•uled,  and  if  so,  the  bill  of  exceptions  was  too  late  by  one  day  ; 
msnless  indeed  the  absence  of  the  judge  from  home,  or  some 
Either  casualty,  or  the  taking  of  steps  to  correct  the  bill  of 
xceptions  or  to  verify  its  accuracy,  rendered  the  delay  nec- 
,  in  which  case  the  cause  of  the  delay  ought  to  have 
n,  and  we  take  it  for  granted  would  have  been,  certified 
l>y  the  judge.     It  is  true  that  a  part  of  these  reasons  for 
ling  after  the  thirty  days  expire,  appear  in  one  section 
the  Code,  and  a  part  in  another,  and  that  one  of  the  sec- 
tions is  silent  as  to  certifying  the  appropriate  explanation  ; 
but  the  other  is  express,  and  both  sets  of  reasons  are  equally 
^within  the  spirit  of  the  regulation ;  and,  besides,  the  very 
nature  of  the  thing  would  require  the  explanation  to  be 
furnished  by  the  judge  if  neither  section  had  mentioned  it. 
Legislation  and  decisions  both  evince  a  firm  and  settled  policy, 
not  only  to  have  bills  of  exception  presented  and  certified 
speedily,  but  to  have  the  aflSrmative  evidence  of  that  fact 
come  up  for  the  inspection  and  assurance  of  this  court.     It 
has  never  been  the  practice  in  this  state  to  assume  that  the 
judges  certify  in  due  time,  but  to  verify  it  by  a  comparison 
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of  (latee,  etc.,  when  the  qiieBtion  is  raised  here  in  projier  order 
iiikI  itmiiner.  If  the  c&se  happens  to  be  one  not  fallnig  within 
the  f^uiieral  rale  of  thirty  daje,  wiiat  renders  it  au  exception 
iiiupt  be  stated  aathoritatively  by  tlie  jiid^.  otherwise  the 
rule  nnd  the  exceptions  would  become  interiningled  and 
confounded,  bo  that  it  would  be  inipoivible  to  tell  by  inepec- 
rion  of  the  papers  which  cases  are  broiight  hither  itinler  the 
one  iiiid  which  under  the  otberR.  It  would  be  the  Kinie, 
pnietically,  as  having  all  exceptions  and  no  rule,  and  tills, 
in  its  lust  analysis,  is  to  have  neither  rule  nor  exceptions. 

Tb(>  bill  of  exceptions  recites  tliat  the  plaintiffs  coiiio  now, 
within  tbirty  days  from  the  rendition  of  the  decision,  and 
teitdi-r  tJieir  bill  of  exceptions,  and  it  may  be  said  tliat  as  the 
jiidfju  ccrtifieB  the  whole  bill  of  exceptions  to  be  trne,  this 
!^tatoinent  included,  it  is  enougb,  thou^^b  the  date  of  liis  oer- 
titicate  is  not  within  the  thirty  days.  The  reply  is,  that  the 
statiiic  contemplates  not  only  that  the  bill  of  exceptions 
tiliall  be  presented  within  time,  hnt  that  it  shall  be  certified 
witliir)  time,  and  a  certificate  which  is  too  laCu  is  no  evidence 
of  iiiiytbing.  Tlie  date  of  the  certificate  gooa  directly  to 
tbe  jiitlge's  act,  and  as  lie  does   not  explain  that  there  was 
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there  is  an  adequate  remedy  at  law  is  matter  for  demurrer,  not  for 
motion,  at  the  hearing  to  dismiss.  55  Oa.,  553,  483. 
3.  It  is  unsafe  to  decree  on  the  effect  of  a  prior  judgment  in  an  action 
of  ejectment  as  a  bar  to  a  bill  in  equity  touching  the  same  land  and 
the  title  thereto,  without  a  copy  from  the  record  of  the  ejectment,  or 
very  full  and  certain  recitals  in  respect  to  the  same.  All  material, 
documents  or  records  referred  to  in  the  bill  and  not  charged  to  be 
inticcessible,  ought  to  be  recited  so  as  to  leave  no  doubt  about  their 
proper  effect  on  the  controversy,  or  else  made  exhibits  to  the  bill  by 
copies  actually  annexed.  However,  without  having  demurred  for 
the  omission  to  attach  exhibits,  the  defendant  cannot  have  the  bill 
dismissed  at  the  hearing  by  reason  of  matter,  vaguely  stated  in  the 
bill,  favorable  to  the  defendant,  and  which  is  not  essential  to  the 
complainants*  case,  and  which  needs  an  exhibit  for  complete  devel- 
opment and  illustration. 

Equity.  Judgments.  Exhibits.  Before  Judge  Hood. 
ITerrell  Superior  Court.     November  Term,  1878. 

To  the  May  term,  1873,  of  Terrell  superior  court,  Mrs. 
[Patterson  and  her  brother,  Andrew  Lamar,  filed  their  bill, 
flaking,  in  brief,  this  case  : 

Complainants  are  the  sole  heirs-at-law  of  Andrew  Lamar, 
leceased.  He  died  seized  and  possessed  of  lot  of  land  214, 
13  the  3d  district  of  said  county.  The  chain  of  title  under 
c^hich  the  said  Andrew  held,  commenced  with  a  deed  from 
:»c  James  Delay,  to  whom  the  land  was  granted  by  the 
tuate  on  January  10,  1837.  This  deed  was  made  soon  after 
fcae  date  of  the  grant.  The  various  persons  through  whom 
tme  title  descended  to  the  said  Andrew  have  died,  and  their 
states  are  now  unrepresented.  Tha  aforesaid  deed  has 
^en  lost  or  destroyed  since  the  death  of  their  father,  the 
Ei.id  Andrew,  which  occurred  in  the  year  1849.  They  have 
Lo  copy  or  memorandum  of  its  contents,  from  which  they 
soTild  attach  a  proper  exhibit  thereof.  On  October  24, 
L866,  they  were  informed  that  one  Turner  had  taken  pos- 
oeesion  of  said  lot,  and  they  were  about  to  take  the  neces- 
sary steps  to  establish  a  copy  of  said  lost  deed,  when  the  heirs- 
«t-Iaw  of  Delay,  to  save  the  delay  and  expense  incident  to 
Wch  a  proceeding,  executed  a  confirmatory  deed,  a  copy  of 
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wliicli  is  rucurdod  in  the  clerk's  office.  Complainants  were 
then  minors,  Mrs.  Patterson  being  eighten  years  of  age, 
and  Anciiew  Lamar  fifteeD,  hence  Turner's  possesaioa  was 
not  mlvisrei',  and  did  not  grow  into  a  prescriptive  right  dar- 
ing tiieir  disiibitity. 

On  A[iril  10,  1869,  they  bronght  ejectment  for  said  lot 
agiiiiist  Tinner,  Knott  and  McVey,  and  a  verdict  was 
rendi'i-t'd  ft>r  the  defendants.  A  new  trial  was  refused 
and  thi^  jiKl<rrnent  affirmed  by  the  sapreme  court,  all  of 
whicli  will  i\]>pear  by  reference  to  the  records  of  Terrell 
superior  court,  and  they  pray  for  leave  to  attach  copies 
if  it  hi>  ilfcmed  necessary.  This  adverse  determination 
of  ttiii  t'jcctnicnt  suit  resulted  from  the  fact  that  it  was 
held  tliat  the  recitals  in  the  confirmatory  deed  of  the 
heirs  of  Delay  were  not  evidence  of  the  facts  therein  stated. 
and  fiiiil  diied  operated  only  to  convey  title  at  the  date 
wlii<.'][  it  purported  to  bear.  Thtis  the  statute  of  limita- 
tiuup  c'oninRTieed  to  run  in  favor  of  Turner  in  1866,  at 
the  date  of  said  deed,  and  it  was  notsaspended  on  account 
of  their  infancy,  because  they  purchased  voluntarily  wliilst 
it  was  running.  McYey,  who  was  merely  a  tenant,  was  the 
only  defendant  to  said  action  who  was  served,  and  was  thus 
the  only  party  thereto  who  acquired  any  rights  under  the 
jndgnieut.  Knott  was  then,  and  is  still,  the  pretended 
claimant  to  said  lot,  and  is  in  possession  thereof  by  the  said 
AlcVey  ah  Ins  tenant.  His  protended  chain  of  titlo  oom- 
Hieiices   wirli  a  deed  from  said  Delay  purporting  to  have 
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unable  to  make  out  a  copy  of  the  lost  deed  as  above  stated, 
aud  hence  are  unable  to  establish  the  same  at  law.  Hence 
they  pray  relief  in  equity,  that  the  deeds  under  which  de- 
fendants claim  may  be  declared  void  and  delivered  up  to 
be  canceled,  that  their  title  may  be  established,  and  that 
they  may  have  an  accounting  for  means  profits. 

Turner,  of  Dougherty  county,  Knott,  of  Bibb  county, 
McVej',  of  Terrell  county,  and  the  heirs-at-law  of  Delay, 
were  made  parties  defendant. 

No  exhibits  were  attached  to  the  bill. 

When  the  case  was  called  for  trial  at  the  November  term, 
1878,  a  motion  was  made  to  dismiss  for  want  of  equity. 
The  motion  was  sustained  and  complainants  excepted. 

D.  A.  Vason,  for  plaintiffs  in  error. 

C.  B.  WooTEN,  by  R.  N.  Ely,  for  defendants. 
Blecklky,  Justice. 

1.  "Want  of  equity"  is  a  phrase  which  has  two  mean- 
ings. A  bill  may  want  equity  because  it  presents  a  good 
case  for  a  court  of  law,  or  because  it  presents  no  case  at  all. 
Used  in  the  former  sense,  the  point  is  made  that  the  com- 
plainant, by  his  own  showing,  does  not  need  the  aid  of  a 
court  of  equity ;  used  in  the  latter,  it  signifies  that  he  is 
entitled  to  no  redress  in  any  court.  A  somewhat  analagous 
instance  of  ambiguity  in  common  speech  may  be  specifi.ed : 
We  may  say  "this  purse  contains  no  gold,"  when  it  is  full 
of  silver,  or  when  it  is  empty ;  or  "  this  vessel  contains  no 
wine,"  when  it  is  full  of  oil,  or  when  it  contains  neither  wine 
nor  oil.  In  English  practice,  and  also  in  our  own  until  it 
was  made  optional  to  resort  to  the  superior  court  as  a  court 
of  law  for  the  adjudication  of  equitable  as  well  as  legal 
rights,  if  a  bill  wanted  equity  in  either  sense,  a  court  of 
equity  would  not  entertain  it.  And  this  is  true  still  with 
as,  if  the  objection  is  presented  by  demurrer  in  due  time. 
Bat  as  the  superior  court  has  both  legal  aud  equitable  juris- 
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diction,  and  as  it  nnakes  no  difference  on  which  side  of  the 
court  a  plaintiff  proceeds  for  an  equitable  cause  of  action,  so 
it  has  been  held  and  is  now  settled,  it  makes  no  difference  on 
which  side  he  proceeds  for  a  legal  cause  of  action  unless  he 
is  met  bv  a  demurrer.  If  the  defendant  suffers  the  bill  to 
proceed  to  a  hearing,  and  the  delay  and  expense  of  prepa- 
ration for  trial  to  be  incurred,  not  demurring  when  he 
ought  to  have  demurred,  he  is  understood  to  waive  his 
strict  legal  right  to  litigate  the  merits  on  the  law  side  of  the 
superior  court  rather  than  the  equity  side.  The  jurisdic- 
tion is  not  defective  in  a  sense  which  forbids  waiver,  for 
the  same  physical,  corporeal  tribunal  administers  justice  on 
both  sides  of  the  superior  court — the  same  judge  and  juries; 
and  when  in  session,  the  court  is  always  open  both  as  a 
court  of  law  and  a  court  of  equity.  If  the  cause  is  prop- 
erly located  territorially,  and  is  one  of  which  the  superior 
court  in  either  of  its  two  functions  has  jurisdiction,  and  a 
good  case  for  either  a  judgment  at  law  or  a  decree  in  equity 
is  embraced  in  the  bill,  a  motion  made  at  the  hearing  to  dis- 
miss the  bill  for  want  of  equity  comes  too  late,  and  should  bo 
overruled.  55  Oa.^  443,  553.  If,  however,  the  bill  lacks 
equity  in  the  larger  and  more  comprehensive  sense,  tiiat  is, 
if  the  bill  is  empty  of  any  case— rcontains,  so  to  speak, 
neither  gold  nor  silver,  neither  wine  nor  oil,  a  motion  at  the 
hearing  to  dismiss  is  no  less  effective  for  its  overtJirow 
than  is  a  regular  demurrer  duly  tiled.  While  the  defend- 
ant is  not  allowed  to  defeat  by  motion  a  meritorious  case 
because  it  is  on  the  wrong  docket,  he  is  allowed  to  defeat, 
by  that  means,  a  case  so  devoid  of  merit  that  it  ought, 
taking  the  charges  of  the  bill  as  true,  to  be  on  no  docket 
whatever. 

Ignoring  the  ejectment  suit  to  which  the  present  bill  re- 
fere,  it  cannot  well  be  questioned  that  the  bill  shows  a  cause 
of  action  which,  if  proved  as  laid,  would  entitle  the  com- 
plainants to  recover  at  law  the  premises  in  controversy. 
They  allege  that  no  prescription  has  ripened  against  them 
because  of  their  infancy,  and  that  in  1*^6  the  elder  was 
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eighteen  and  the  younger  fifteen  years  of  age.  The  statute 
gives  infants  seven  years  in  which  to  sue  for  land  after 
attaining  majority,  and  this  bill  was  filed  in  1873,  before 
the  seven  jears  had  expired  as  to  either  of  the  complain- 
ants. On  the  face  of  the  bill,  the  legal  title  is  in  them, 
and  the  lo^  of  the  deed  to  their  deceased  father,  if  they 
can  prove  its  contents  and  its  execution,  is  no  obstacle  to 
a  recovery. 

2.  As  to  the  ejectment  suit,  it  appears  that  only  one  of 
the  three  defendants  in  the  bill  was  an  actual  party  to  it ; 
and  it  seems  to  us  that  to  adjudicate  upon  the  effect  of  the 
judgment,  as  to  this  entire  litigation,  in  the  absence  of  the 
record  of  that  suit,  or  a  full  recital  of  its  contents,  would 
be  extremely  unsafe.  As  to  exhibits  or  recitals,  see  12  Ga,, 
417;  13  /*.,  24;  18  Ik,  492;  16  lb.,  73,  74,  75;  21  Ib.\ 
207.  There  is  no  virtue  in  merely  referring  to  a  record, 
without  appending  a  copy  or  stating  its  contents.  If  the 
complainants  needed  the  aid  of  that  record  as  pleading, 
they  could  not  obtain  it  by  any  such  reference  as  they  have 
made  to  it ;  but  they  do  not  need  it  for  at  least  a  part  of 
the  relief  for  which  they  pray,  there  being  no  demurrer  to 
their  bill.  In  so  far  as  the  ejectment  suit  and  its  result 
may  be  favorable  to  the  defendants,  something  more  is 
needed  for  full  and  complete  development  than  the  mea- 
gre description  of  the  suit  found  in  the  bill.  It  is  better 
to  have  the  record  brought  into  the  pleadings  before  dis- 
posing of  the  bill  finally  and  forever.  A  mere  motion  to 
dismiss  should  have  been  denied. 

Judgment  reversed. 


The  Atlanta  &  West  Point  Eailbo ad  Company  vs.  Hudson. 

1.  The  summons  in  a  justice  court  need  not  state  the  cause  of  action 
with  the  particularity  required  in  regular  pleading.  The  cause  of 
action  heing  the  hurting  and  wounding  of  the  plaintiff  s  horse,  and 
the  damages  being  laid  at  one  hundred  dollars,  any  damage  not  ex- 
ceeding that  amount,  which  is  sufficiently  certain  and  proximate 
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to  be  recoverable  on  an  ordinary  declaration  for  such  an  injury, 
may  be  proved  on  the  summons. 

2.  Compensation  in  damages  for  hurting  and  wounding  a  farm  horse, 
whereby  he  was  temporarily  disabled  for  service  in  the  season  of 
farm  labor,  includes  reasonable  hire  for  the  time  (in  this  instance 
not  more  than  two  weeks)  during  which  the  disability  continaed, 
as  well  as  making  good  any  diminution  in  his  market  value  occa- 
sioned by  the  permanent  effects  of  the  injury. 

8.  A  railroad  company  having  enclosed  its  track  with  a  skeleton  fence 
made  of  wire  set  with  barbs,  must  use  due  diligence  in  running  its 
trains,  not  only  to  avoid  injuring  live  stock  upon  the  track,  but  to 
avoid  precipitating  them  by  fright  upon  the  fence  and  causing  them 
to  be  thus  mangled  or  bruised. 

Justice  Courts.  Pleadings.  Bailroads.  Damages.  Fence. 
Diligence.  Before  Judge  Buchanan.  Campbell  Superior 
Court.     August  Term,  1878. 

Hudson  brought  complaint  against  the  railroad  for  dam- 
ages to  personal  property.  Attached  to  the  summons  was 
a  statement,  in  brief,  as  follows:  On  April  7th,  1878,  the 
defendant,  by  the  running  of  its  locomotives,  etc.,  having 
before  that  time  enclosed  its  track  with  an  unlawful  fence, 
the  wire  thereon  being  supplied  with  sharp,  dangerous 
barbs  or  points,  caused  one  mare  belonging  to  plaintiff,  of 
the  value  of  8100,00,  to  become  entangled  in  said  wire  on 
said  fence,  whereby  she  was  bruised,  to  the  damage  of  plain- 
tiff $100.00. 

The  defendant  pleaded  not  guilty,  and  that  if  the  mare 
was  injured,  it  was  the  plaintiff's  fault,  for  which  the  de- 
fendant was  not  liable. 

The  magistrate  rendered  judgment  for  the  plaintiff  for 
$50.00,  and  the  defendant  appealed. 

The  evidence,  upon  the  trial  in  the  superior  court,  dis- 
closed the  following  facts :  The  defendant,  at  the  place  of 
the  injury,  had  erected  a  wire  fence  for  the  purpose  of 
keeping  stock  off  its  track.  The  posts  of  this  fence  were 
sixteen  feet  apart,  connected  by  two  wires ;  the  top  wire 
was  about  three  feet  from  the  ground,  and  the  distance  be- 
tween the  wires  from  eighteen  inches  to  two  feet.    On  tlie 
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rires  were  sharp  barbs  or  points,  placed  there  for  the  pur- 
K>Be  of  keeping  stock  from  pushing  the  fence  down.  Upon 
be  approach  of  the  train,  the  horse  was  on  the  right-hand 
ide  of  the  road ;  thence  he  ran  down  on  to  the  track,  fol- 
>wed  it  for  a  short  distance,  and  then  crossed  to  the  left, 
^here  the  wire  fence  was.  He  struck  the  fence  at  about 
m  feet  from  the  track,  fell  on  it,  and  was  considerably 
ijnred. 

Afl  to  the  diligence  exerted  by  the  employees  of  the  de- 
»ndant  in  control  of  the  train,  the  evidence  was  conflicting ; 
tat  for  the  plaintiff  tended  to  show  that  no  whistle 
as  blown  until  the  engine  was  immediately  opposite  the 
are*  which  was  standing  quietly  by  the  fence ;  that  then 
ort  and  repeated  whistles  came  from  the  engine,  fright- 
ling  the  animal,  causing  her  to  attempt  to  break  through 
e  fence  and  thus  injuring  her ;  that  the  speed  of  the  train 
%a  not  checked  at  all.  The  employees  on  the  train 
9tified  that  alarm  whistles  were  blown  as  soon  as  the 
are  was  discovered  on  the  track,  and  continued  until  the 
eed  was  slackened  from  twenty  or  twenty-five  miles  per 
>nT  to  ten  miles ;  that  it  was  necessary  to  continue  the 
liistling  to  keep  the  mare  ahead,  in  order  to  stop  the  train, 
id  also  to  keep  her  oflE  the  track  after  she  had  left  it.  That 
'^erjthing  possible  was  done  to  prevent  any  injury  to  the 
iimal. 

A  part  of  the  evidence  as  to  value,  hire,  etc.,  went  to 
low  that  the  mare  was  used  for  work  on  the  farm,  was 
jOTth  before  the  injury  $100.00,  was  unfit  to  plow  for 
wo  weeks,  during  which  time,  it  being  plowing  season, 
ler  hire  was  worth  $1.00  per  day :  and  that  her  value  was 
npaired  by  the  injury  some  seventy-five  per  cent. 

The  jury  found  for  the  plaintiff  $69.00.  The  defendant 
lOved  for  a  new  trial  upon  the  following  grounds : 

1.  Because  the  court  erred  in  allowing  proof  as  to  the 
alue  of  the  horse  per  day  for  plowing,  the  defendant  ob- 
aeting  upon  the  ground  that  such  evidence  was  not  author- 
sed  by  the  pleadings. 
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2.  Because  the  verdict  was  contrary  to  law  and  to  evi- 
dence. 

3.  Because  the  verdict  was  contrary  to  the  charge  of  the 
court,  the  only  material  portion  of  which  was  as  follows: 

"  If  you  believe  from  the  evidence  in  the  case,  that  the 
defendant  erected  the  fence  at  the  place  where  the  horBe 
was  injured,  and  if  yon  believe,  from  the  evidence,  that 
the  natural  tendency  of  the  fence  was  to  injure  stock,  and 
if  you  believe,  from  the  evidence,  that  the  defendant,  by 
the  running  of  the  locomotives,  cars  or  other  machinery, 
without  ordinary  care  and  reasonable  diligence,  caused  the 
mare  to  run  against  the  fence,  and  that  she  thereby  became 
injured,  the  plaintiff  would  be  entitled  to  recover.  Bat  if 
tlie  employees  of  defendant,  in  the  running  of  locomotives 
or  other  machinery  of  the  defendant,  used  and  exercised 
ordinary  care  and  reasonable  diligence  to  prevent  the  injury, 
the  plaintiff  would  not  be  entitled  to  recover." 

The  motion  was  overruled,  and  the  defendant  excepted. 

Thomas  W.  Latham,  for  plaintiff  in  error,  cited,  oh  ob- 
jection to  evidence,  constitution  of  1877,  art.  6,  §7,  par.  2; 
48  Ga.,  tJOl ;  44  /i.,  123  ;  40  lb.,  231.  Verdict  contrary 
to  law  and  evidence,  Code,  §§3000,  3717 ;  3  Blackstone's 
Com.,  170;  27  Ga,,  481 ;  15  Id.,  61 ;  28  7J.,  418;  38  75., 
541 ;  39  7  J.,  725  ;  42  Ik,  631 ;  9  76.,  425 ;  Wood  on  Nui- 
sance, 896.  Negligence,  Code,  §§3033,  3034,  3042 ;  56  Ga^ 
540;  48  7  J.,  464;  13  lb.,  68;  33  lb.,  110;  W  lb.,  23; 
31  II.,  133;  29  7  J.,  437. 

Reid  ik  LoNGiNo ;  R.  M.  Holley,  for  defendant,  cited, 
on  admission  of  evidence,  Code,  §§3065,  3068,  3071;  43 
Ga.,  601.  Verdict  contrary  neither  to  law  nor  evidence, 
Code,  §§3033,  3034,  3042,  3368  ;  56  Ga.,  541 ;  42  76.,  304, 
331 ;  49  lb.,  373,  606;  1  Addison  on  Torts,  214;  Shear. 
&  Red.  on  Neg.,  344,  463.  Fence  was  nuisance,  Code, 
§3000  ;  2  Bouv.  L.  Die,  245  ;  3  Blackstone's  Com.,  top  p. 
170 :  39  Ga.,  725. 
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LBOKLEY,   Justice. 

1.  In  a  justice  court,  local  government  is  realized  in  its 

St  analysis.     This  tribunal  is  our  primary — most  rudimen- 

iry  organ  of  home   rule.      It  is  the    ns  plus  vlira  of 

idicial  simplicity.     An  action  in  it  is  not  by  petition  or 

eclaration,  but  by  summons  ;  and  the  summons  may  be  a 

ery  scanty  document.     61   Ga.^  388.     It  seems  designed 

lerely  to  put  the  defendant  in  that  state  of  mind  in  which 

man  a  little  roused  and  irritated  exclaims,  "  What's  the 

tatter?  what's  up?  what's  to  pay  ?"     Practically,  as  expe- 

ence  teaches,  when  curiosity  is  thus  excited,  both  memory 

ad  inquiry  become  active,  and  it  is  not  long  until  the  sur- 

rised  individual  knows  clearly  and  definitely  **  what  it's  all 

X)ut.''     The  summons  now  before  us,  as  amplified  by  the 

atoment  annexed  to  it,  is  unusually  full  and  specific.     It 

ascribes  the  wrongful  act  complained  of,  dates  it,  alleges 

lat  its  eflEect  was  to  bruise  the  plaintiflE's  mare,  and  lays 

le  damages  to  the  plaintiff  (not  to  the  mare)  at  one  hun- 

red  dollars.     Now,  it  is  evident  that  to  bruise  a  man's 

lare  may  in  fact  damage  the  owner  in  one  or  both  of  two 

ays :  it  may  disable  her  for  a  time,  thus  causing  the  loss 

:  her  labor  and  services  during  that  period,  or  it  may  im- 

lir  her  value  permanently.     If  the  former  as  well  as  the 

tter  damage  would  be  sufficiently  certain  and  proximate 

.  be  recoverable  on  an  ordinary  declaration  in  the  superior 

►art  for  such  an  injury,  with  full  averments  according  to 

hitty,  we  have  no  doubt  that  evidence  touching  it  was 

Imissible  under  this  summons. 

2-  The  question,  then,  is  this :     What  is  the  legal  meas- 

re  of  damages  for  an  injury  to  a  farm  horse,  when  the 

>r8e  is  both  disabled  temporarily  for  service  in  the  season 

>r  farm  labor,  and  permanently  impaired  in  market  value ; 

ipposing  the  action  to  be  well  brought,  and  the  pleadings 

road  enough  to  grasp  the  actual  damages  in  their  full 

stent}    Beason   would  say   that   both  kinds  of  damage 

bove  mentioned  ought  to  fall  within  the  recovery.    A 

imity  as  to  the  amount,  to  a  sum  not  exceeding  the  full 

ralue  of  the  animal  with  interest  thereon,  would   seem 
44 
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piMjRT,  This  limit  is  reaeonalile  becuuse  tliu  <^r  ^^2apita 
irjvc^tcil  in  the  propurty  is  destroyed  in  so  far  a.  -i  — «s  t\i 
injury  lias  diminished  its  value,  just  as  the  whole^ss-^^  Rap 
ita!    would   have  been  destroyi-d  if  the  animal   liad  !)eei 

kilk'il  (Hitrij^bt ;  and  the  accident  tiiat  life  was  spared  ^  "  ■  oiiffjj 
imt  to  s.iibje(;t  the  wrong-doer  to  make  a  larger  coin^^-  "^^eiii^a- 
iuii  in  the  aggregate  than  if  death  luid  inintediately  ei^at  — 'jsru-d, 
IVere  hire  to  go  on  against  him  as  long  as  the  animal  -^  ^^Eiiii^ljt 
.'I'Muiiii  in  a  disabled  or  partially  disabled  conditio!  ^^^  ),  tfie 
ij.'i;i't'gate  might  anionnt  in  tlie  end  to  several  timt.^^-  -"S  tlic 
.irijiinal  toniid  value.     To  compel  the  defendant  both  tu  re- 

■t'lre  that  part  of  the  capital  which  liis  wrongful  aer  "  '  it-id 
Ml  ried  out  of  existence,  and  to  pay  hire  upon  it  as  v^~  elj  as 
ij'on  llie  part  of  the  capital  not  destroyed,  would  in  ^'■'"'v 

■ai-w  go  to  an  extreme,  while  in  other  cases  it  wonl".:^^^^  ""'■ 
It  will  serve  for  a  correct  general  rale;  but  if  indi^i^-^^"''"''!- 
ii.ii'ly  applied  in  its  full  extent  to  all  cases  alike,  it  iw~  oa]tl, 
!i  a  iiuhiber  of  them,  lead  to  something  like  the  c?  ■'^"s^ 
|uenee  of  making  a  part  gix-ater  than  the  whole ;  tha*:.  ■*■  " 
litre  injury  to  property  would  he  treated   as  a  grave  »   '~~ 
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olDf  from  the  railway,  due  care  not  to  frighten  or  drive  them 
npoD  the  wire  fence  would  be  no  less  incumbent  upon  the 
company,  than  the  use  of  ordinary  diligence  to  avoid  injur- 
ing them  upon  the  track.  Tlie  peril  in  sucli  case  would 
be  a  double  or  compound  one,  consisting  of  danger  from 
the  train  on  the  one  hand,  and  of  danger  from  the  fence  on 
the  other.  Precautions  against  both  would  be  necessary. 
Judgment  affirmed. 


CoGGiN  vs.  The  Central  Railroad  Company. 

1.  Can  a  chartered  railroad  company  so  part  with  the  control  of  its  lo- 
comotives and  cars,  run  by  the  agency  of  steam  upon  its  own  road, 
as  not  to  be  responsible  for  personal  injuries  caused  by  the  negligent 
mnniog  of  the  same? 

ad.  One  of  the  railroad  company's  engineers,  running  upon  the  com- 
pany's road,  is  still  its  servant  while  in  its  pay  and  while  liable  to 
be  discharged  by  it,  though  in  running  its  locomotive  and  cars  he 
may  be  temporarily  subject  to  th'j  orders  of  a  telegraph  company 
represented  in  the  immediate  control  of  the  train  by  one  of  its  em- 
ployees, and  though  the  train,  with  the  railroad  company's  permis- 
sion, be  engaged,  for  the  time  bcin^;?,  solely  in  transporting  materials 
for  the  telegraph  company,  with  a  force  of  attendants  employed  by 
the  latter  company  to  handle  the  materials  and  discharge  them  from 
the  cars.  Except  as  to  acts  and  omissions  dictated  by  express  or- 
ders referable  to  the  telegraph  company,  the  engineer  must  observe 
the  general  law  of  diligence  applicable  to  his  vocation;  and  his 
failure  to  do  so  is  negligence  imputable  to  his  master  (the  railroad 
company),  who  is  liable  for  a  personal  injur}^  resulting  therefrom  to 
one  of  the  servants  of  the  telegraph  company  rightfully  upon  the 
train  as  an  attendant  or  laborer. 

L  In  the  absence  of  any  express  contract  as  to  risk,  a  railroad  com- 
pany, sued  by  a  servant  not  its  own  for  injuries  received  on  the 
train,  has  no  concern  with  risks  which  the  servant  took  as  between 
himself  and  his  master.  As  between  the  plaintiff  and  the  railroad 
company,  the  plaintiff  took  all  risks  whatsoever  not  occti-sioned  by 
negligence  imputable  to  the  defendant,  but  none  that  arose  from 
sach  negligence. 

4.  A  written  contract  with  a  telegraph  company  is  not,  without  some 
explanation,  to  be  treated  as  a  contract  of  a  telegraph  company 
bearing  a  different  name.    Priiiw,  facie,  the  two  companies  are  not 
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one  and  the  same,  nor  is  there  any  presumption  thai  the  cootncti 
of  the  one  have  become  the  contracts  of  the  other.  But  where  t 
contract  is  alleged  as  mere  inducement,  and  is  not  described  as  in 
writing,  and  is  not  of  a  class  required  to  be  in  writing,  a  parol  con- 
tract express  or  implied  may  be  proved. 
5.  By  consolidating  willi  or  absorbing  the  Macon  and  Western  Rtil- 
road  company,  under  the  act  of  1872  authorizing  the  consolidation, 
the  Central  Railroad  and  Banking  Company  became  liable  to  acswer 
for  a  breach  of  duty  by  the  former  company  towards  a  peraon  who 
was  rightfully  upon  one  of  its  trains,  and  who,  while  being  canied 
thereon,  sustained  a  personal  injury  by  reason  of  such  breach. 

Railroads.  Master  and  servant.  Contracts.  Evidence. 
Before  Judge  Grick.  Bibb  Superior  Court.  April  Tenn, 
1878. 

On  October  6,  1875,  Coggin  commenced  suit  against  the 
Central  Railroad  to  recover  $10,000.00  as  damages  for  a 
personal  injury. 

The  declaration  was  in  case,  and  alleged,  in  substance, 
that  plaintiff  was  an  employee  of  the  Western  Union  Tele- 
graph Company,  and  as  such  was  engaged  on  the  10th  of 
May  1870,  in  unloading  poles  from  defendant's  care,  for  re- 
pairing the  telegraph  line  along  defendant's  road,  between 
Macon  and  Atlanta — that  defendant  Lad  contracted  with 
said  telegraph  company  to  safely  transport  the  said  poles 
and  other  materials  for  such  repairing  and,  also,  plaintiff 
and  the  other  servants  and  agrnts  of  said  company  employed 
about  this  work,  and  to  give  them  opportunity  safely  to 
unload  said  poles  and  materials  where  the  same  were  needed 
along  the  line — that  said  defendant  did  not  so  safely  trans- 
port plaintiff  while  so  employed,  and  did  not  give  plaintiff 
an  opportunity  safely  to  unload  said  poles  where  the  same 
were  needed,  but,  on  the  contrary,  while  plaintiff  was  so 
engaged  on  said  cars  at  the  date  aforesaid,  and   while  the 
engine  was  proceeding  at  the  usual  and  proper  rate  of  speed 
for  the  performance  of  plaintiff^s  duties,  the  said  defendant, 
by  its  agents  and  employees,  carelessly,  negligently  and  un- 
necessarily increased  the  speed  of  said  engine  and  ears  by  a 
sudden,  unnecessary  and  improper  jerk,  without  giving  any 
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signal  of  warning  to  plaintiff,  and  caused  him,  without  any 
Degligence  on  his  part,  to  be  violently  jerked  and  thrown 
from  said  train  under  the  wheels  upon  defendant's  railway 
track,  whereby  plaintiff's  body  was  badly  bruised  and  cut, 
one  leg  broken,  and  great  pain  and  suffering  inilicted,  and 
that,  in  consequence  of  such  injuries,  plaintiff  has  been  per- 
manently disabled  from  laboring  as  formerly.  Plaintiff'  at- 
tained the  age  of  twenty-one  February  8,  1875. 
The  defendant  pleaded  the  general  issue. 
The  facts  presented  by  the  testimony  for  the  plaintiff, 
so  far  as  material  to  the  points  decided,  were,  in  brief,  as 
follows  : 

On  May  10th,  1870,  plaintiff  was  in  the  employ  of  the 
Western  Union  Telegraph  Company  distributing  poles  be- 
tween Macon  and  Atlanta.     He  was,  that  day,  on  one  of 
<lefendant^s  trains  which  was  carrying  the  poles  to  be  dis- 
"^ributed   between    these   points.     lie   received  an   injury 
amused  by  the  carelessness  of  the  engineer  in  taking  up  the 
'•'  slack "  of   the  train.     He  was  engaged  at  the  time  in 
'throwing  off  the  poles.     The  engine  started  without  giving 
^ny  signal.      In   taking  up  the   "slack"  of    the  tniin  it 
jerked  him  between  the  cars^  and   he   was  injured.     The 
%rain  was  moving  along  slowly,  and  the  employees  of  the 
'Celegraph  company,  including  the  plaintiff,  were  engaged 
Sn  throwing  off  polesat  intervals  of  seventy  or  eighty  yards. 
was  standing  up,  and  the  car  was  in  motion,  when  he 
thrown  off.     The  car  on  which  he  was  had  on  it  twenty- 
five  green  poles.     The  bottom  poles  nearest  the  edge  were 
thrown  off  successively  as  the  train  slowly  moved  along. 
At  the  time  of  the  injury  plaintiff  was  moving  back  some 
of  the  top  poles  so  arf  to  get  at  the  others.     Five  men  were 
on  each  car.     Of   these  three  would  throw  off    and  the 
other  two  would  keep  the  poles  from  rolling  down,  and 
hand  them  to  the  others  as  they  were  needed.     Plaintiff 
was  one  of  the  two  to  keep  the  poles  from  rolling  down. 
He  had  hold  of  the  big  end  of  a  pole  lifting  it  up  to  cast 
it  back  on  the  pile  when  he  was  thrown  off  by  the  jerk. 
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Tlie  poles  were  placed  on  the  car  with  the  heavy  ends  to 
the  rear  of  it.  The  heavy  end  of  the  one  nearest  the  ed^ 
of  the  car  would  l)e  slipped  off  on  tlie  ground,  and  by  its 
own  weight  and  the  movement  of  the  train,  the  polewoald 
be  pulled  off.  There  was  no  lifting  done  in  throwing  them 
off.  The  train  would  not  stop  at  all,  but  keep  moving  all 
the  time.  The  engineer  was  at  fault  in  throwing  on  the 
steam  which  gave  the  train  the  sudden  jerk.  He  had  but 
a  short  time  to  distribute  the  poles  and  make  connection 
with  the  passenger  train  at  the  next  station,  about  six  miles 
off,  and  was  consequently  working  under  some  excitement 
When  steam  is  taken  off  the  cars  run  together  so  as  to 
touch  the  bumpers,  but  they  come  together  gradually,  and 
when  steam  is  put  on  suddenly,  the  shock  of  the  couplings 
causes  a  sudden  jerk  to  eac^h  car,  but  a  skilful  engineer 
avoids  the  tiouble.  One  Awtry  had  charge  of  the  hands 
who  were  employed  by  the  telegraph  company.  He  was 
on  the  engine  at  the  time  ot  the  accident.  There  was  also 
a  conductor  with  the  train  who  controlled  its  movements. 

There  was  also  introduced  in  evidence  for  the  plaintiff, 
a  contract  between  the  Macon  and  Western  Railroad  Com- 
pany and  the  American  Telegraph  Company,  executed  on 
June  12th,  18f]G,  which  contained  the  following  provision: 

"  The  party  of  the  first  part  also  agrees  to  transport,  free 
of  charge,  the  n)aterial8  and  men  of  the  party  of  the  sec- 
ond ])art  when  engaged  in  the  construction,  repairing,  in- 
specting and  superintending  the  telegraph  line,  so  long  as 
the  party  of  the  second  part  shall  faithfully  observe  and 
fulfil  the  conditions  and  provisions  in  this  agreement  con- 
tained and  by  the  i>arty  of  the  second  part  undertaken  and 
agreed  to  be  done." 

The  evidence  for  the  defense  presented  the  following 
facts:  The  conductor,  engineer,  fireman,  wood-passer  and 
Awtry,  foreman  of  the  hands  of  the  telegraph  company, 
were  on  the  engine  at  the  time  of  the  accident.  Nothing 
unusual  occurred  to  produce  the  accident.  The  train  was 
moving  slowly  and  the  engine  was  being  run  carefully. 
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I^wtry  had  control  of  his  men  and  directed  the  conductor 
LS  to  what  speed  should  be  run.  The  conductor  followed 
lis  instructions  as  closely  as  possible.  The  train  was  niov- 
ng  up  ^rade  when  the  plaintiff  was  hurt  and  it  is  impos- 
(ible  to  jerk  the  cars  when  thus  running.  To  produce  the 
'jerking"  the  couplings  have  all  to  be  together,  and  this  can 
mly  happen  when  stopping  on  a  level  or  runnhig  down 
frade. 

By  an  act  of  the  general  assembly  passed  in  August, 
.872,  the  union  and  consolidation  of  the  Macon  and  Wes- 
em  Railroad  Company  with  the  defendant,  under  the  name 
nd  charter  of  the  latter,  was  authorized  and  provided  for. 
see  acts  of  1872.  p.  351. 

The  jury  found  for  the  defendant. 

The  plaintiff  moved  for  a  new  trial  on  the  following 
pounds  : 

1.  Because  the  verdict  of  the  jury  is  contrary  to  the  evi- 
ence. 

2.  Because  the  verdict  of  the  jury  is  contrary  to  the  law 
nd  the  evidence. 

3.  Because  the  court  erred  in  charging  the  jnry,  that  if 
lie  plaintiff  was  injured  by  reason  of  a  danger  or  risk  that 
:a8  incidental  to  his  employment  on  the  train  that  day  then 
e  cannot  recover. 

4.  Because  the  court  erred  in  charging  the  jury,  that  if 
le  plaintiff  was  injured  by  the  ordinary  jerk  or  motion  of 
le  train,  while  he  was  standing  on  an  oi)en  platform  car, 
aving  a  heavy  pole  in  his  arms,  then  he  cannot  recover. 

5.  Because  the  court  erred  in  charging  the  jury,  that  if 
le  train  from  which  the  plaintiff  was  thrown,  although 
le  property  of  the  Macon  and  Western  llailroad,  and 
Bing  run  by  the  employees  of  the  company,  was  in  charge 
F  and  under  the  control  of  the  Western  Union  Telegraph 
onnpany  or  its  agents,  and  run  by  its  direction  and  for  its 
BTielit  and  use,  and  the  plaintiff  was  an  employee  of  the 
)iTipany,  engaged  in  the  same  service  as  was  the  train,  in 
■ansporting  and  delivering  the  telegraph  companj's  poles 
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jiloug  tlic  line  of  railroutl,  and  received  the  injuries  he  noi"   —■«       ^^ 
oonipliiineil  of,  hu  cannot  recover  from  tlie  Central  Bailroac^^^^zca 
CoiitjMiiy,   provided  tlio  plaiiitiH  knew   tlie  train   was  s^  ^^^ 
need  hy  tlio  telegraph  compatiy. 

ti.  15iiciiii&fs  the  court  refused  to  give  in  cliarge  the  foLST  «^-»-~ 
lowiiifi  written  reqnest  of  phiintiffB  couuecI,  to-wit:  "Uiw  w  s~. 
der  tin;  written  contract  between  tlie  tclepraph  cunpan"^  «~-^  — 
and  t!ie  ryilroad  company,  wliich  has  been  pnt  in  evidences*  ^ 
the  railroad  company  waa  liable  for  the  proper  transportaEs -~ 
tioii  of  the  men  and  materials  of  the  telecrapli  companj-^^ 
If  plaintiff,  lie  one  of  tlie  employeea  of  the  tek'fjrapli  > 
puny.  Wilt-  rifjhtfiilly  on  the  train  under  thia  contract,  au» 
if  !if  was  injured  by  t lie  improper  or  earetcBs  cimduct  o  * 
the  enj:iiu(  r  of  the  railroad,  then  the  railroad  company  i  i 
lialile  for  the  injuries  thus  done  plaintitf." 

TliL-  motion  was  overruled  and  a  new  trial  refused  i 
Plairitifl  asiiigns  6uch  judgment  as  error. 

AlaiwirAF.i,  J.  Cr-AKKK;  Bacon  &  Rutherford;  E.  F." 
I!i.:t,r.  for  plaintiff  in  error,  cited  Code,  g3033;  30  (?«.,  22- 
2;.i.  '21 ;  U-^  ///.,  080 ;  34  /i.,  330. 
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to  person  or  property.  When  the  corporation  chooses  to 
part  temporarily  with  the  direct  control  of  some  of  its 
dangerous  machinery,  does  it  sever  itself  from  the  conse- 
quences of  the  negligent  management  of  that  machinery 
upon  its  own  road,  on  the  part  of  tliose  to  whom  it  has, 
for  the  time  being,  entrusted  the  control  3  Are  these  latter 
substituted  in  place  of  the  company  as  to  measures  of  re- 
dress; and  is  the  security  afforded  in  other  cases  by  the 
capital  and  resources  of  the  company  cut  off  from  a  party 
thus  injured?  Compare  49  Ga.^  365,  with  46  /J.,  417. 
The  facts  of  the  present  case,  however,  do  not  render  any 
decision  upon  this  point  necessary. 

2.  As  between  the  two  companies,  whose  servant  was  the 
engineer  ?  Was  he  the  servant  of  the  railroad  company, 
or  of  tlie  telegraph  company  ?  If  the  former,  and  if  he 
was  negligent,  and  if  his  negligence  caused  the  injury,  his 
master  must  respond.  He  was  employed  by  the  railroad 
company,  was  in  its  pay,  subject  to  be  discharged  by  it,  and 
was  running  its  locomotive  and  its  cars  upon  its  track. 
The  work  in  hand  was  the  transportation  and  distribution 
Df  poles  for  the  telegraph  company.  All  the  operatives,  the 
plaintiff  included,  except  the  engineer  and  the  conductor, 
jvere  servants  of  the  telegraph  company,  and  one  of  these 
^rvants  represented  the  latter  company  in  supreme  com- 
nand.  The  progress  and  the  pauses  of  the  train  were  gov- 
jrned  by  his  orders.  When  to  start  and  stop,  and  how  fast  to 
no  ve  were  matters  for  his  regulation.  His  place,  however,  as 
t  would  seem,  was  not  upon  the  locomotive  but  upon  the 
ars-  Most  probably  his  wishes  were  signified  to  the  con- 
loctor,  and  by  the  conductor  to  the  engineer.  It  is  prob- 
ble,  moreover,  that  his  instructions,  especially  as  to  speed, 
irere  general  and  uniform,  delivered  once  for  all,  and  not 
D  a  constant  flux  of  change  or  flow  of  repetition ;  more 
eeembliiig,  it  may  be  supposed,  established  law  than  a  series 
►f  special  providences.  His  concern  was  mainly  with  results, 
hud  hie  supervision  of  means  involved  nothing  beyond 
ETthat  the  poles  reached  their  proper  places  on  the 
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roadside  in  due  time  and  manner.  There  is  no  evidence 
that  he  interfered  or  liad  a  riVht  to  interfere  with  the  ap- 
plication of  steam,  or  with  manipulating  the  engine.  These 
were  for  tlic  engineer  as  an  expert — sis  a  craftsman  skill- 
ed in  his  business.  Certainly,  to  say  the  most,  the  conne^ 
tion  of  the  two  was  not  closer  than  that  of  pilot  at  the 
wheel  and  engineer  at  the  throttle ;  and  if  eo,  the  actaal 
handling  of  tlie  engine  was  exclusively  for  the  engineer. 
Whatever  tiie  engineer  did  by  the  command  of  the  tele- 
graph company's  superintending  agent  wa**  not,  we  may 
concede,  fault  or  negligence  in  the  engineer.  If  there  was 
an  order  to  jerk,  or  to  take  up  the  slack  too  fast,  or  other- 
wise to  misapply  the  power  of  the  engine,  obedience  to  the 
order  may  not  have  been  matter  for  complaint  bv  anvser- 

«'  lev 

vant  of  the  telegraph  company  on  board.   But  orders  to  move 
at  a  given  speed,  to  stop  and  to  start,  include  in  themselves 
by  implication  a  further  order  to  do  these  things  in  a  proper 
manner,  unless  some  particular  manner  is  expres^ed.    To 
cover  unusual  jerks,  or  unsafe  slacking,  or  other  hazardous 
freaks  by  orders,  it  is  necessary  that  the  orders  should  clear- 
ly embrace  them.     Any  possible  doubt  should   go  agaiiwt 
such  a  construction  of  orders  ;  for  it  is  not  to  be  intended 
that  any  but  ordinary  and  proper  means  are   contemplated 
when  an  order  to  move,  stop  or  start,  is  given.     Whether 
the  engineer  was  in  fact  negligent,  and  whetlier,  if  he  was, 
that  negligence  caused  the  injury  sued  for,  ought  to  be  left 
open  as  mere  matters  of  fact  to  be  determined  by  a  jury, 
on  the  new  trial  which  it  is  our  purpose  to  award;  but,  in 
law,  that  he  was  the  servant  of  the  railroad  company  in  re- 
spect to  the  negligence  with  which  he  is  charged  we  have  no 
doubt.     Though  he  was  subject  to  certain  orders  from  the 
telegraph  company,  these  orders  did  not  extend,  and  it  vras 
not  contemplated  that  they  should  extend,  to  the  details  of 
his   vocation,  to  the  matters  of    art  and  skill  which  his 
duty  involved.     As  to  these,  his  orders  are  to  be  looked  for 
in  the  laws  of  the  land,  and  the    rule  of  diligence  which 
they  impose  is  the  rule  by  which  his  diligence  is  to  be 
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QeAsnred ;  and  for  that  degree  of  dilip^ence  on  his  part  the 
ailroad  company  was  responsible.  We  see  not  why  that 
•eeponsibility  would  not  liold  as  between  the  two  coinpa- 
lies  themselves.  If  the  property  of  the  telegraph  company 
liad  been  damaged  by  the  same  acts  of  negligence  which 
ire  now  complained  of  by  the  plaintiff,  or  if  the  latter 
soinpany  had  been  a  natural  person  and  had  received  the 
Rroands  and  bruises  which  the  plaintiff  received,  what,  in 
jither  such  case,  would  have  hindered  a  successful  action 
>y  the  telegraph  company  against  the  railroad  company? 
[f  you  hire  from  me  the  services  of  my  skilled  servant  for  a 
fiven  occasion,  and  while  about  the  business,  he  uses  his  skill 
negligently,  and  thereby  you  are  damaged  in  property  or 
>er8on,  am  I  not  answerable  'i  And  will  3'our  presence  and 
my  absence  make  any  difference  in  my  liability,  if  yon  have 
lone  nothing  which  you  ought  not,  nor  omitted  anything 
Krhich  you  ought,  to  have  done?  And.  we  take  it,  that 
inder  the  circumstances  of  the  present  case,  the  servants 
)f  the  telegraph  company  were  no  less  than  the  company 
tBelf  under  the  protection  of  law  against  the  engineei^'s 
legligence,  if  they  were  rightfully  upon  the  cars.  The 
mgineer's  services  were  not  performed  separately  from  the 
abor  of  these  servants,  b'lt  in  connection  with  it ;  and  this, 
Ion bt less,  was  contemplated  in  the  contract,  whatever  that 
iras,  between  the  two  companies.  You  and  I,  let  it  be  sup- 
posed, are  carrying  on,  each  his  own  business,  upon  the  same 
►remises,  I  in  my  shop,  and  you  in  the  open  air  beside  it. 
V^anting  work  done  in  my  line,  it  is  arranged  between  us 
bat  you  are  to  send  a  force  of  common  laborers  with  a 
;eneral  superintendent  of  the  operations,  and  that  I  will 
arnieh  all  the  implements,  with  an  expert  to  use  such  of 
hem  as  require  special  skill  in  handling,  and  that  by  the 
o-operation  of  all  these,  the  work  is  to  be  executed  in  my 
hop.  We  both  know,  and  the  laborers  know,  the  execu- 
ion  of  such  work  is  attended  with  peril  rather  more  than 
ordinary,  and  that  the  degree  of  this  peril  depends  chiefly 
m  the  skill  and  diligence  of  my  expert.     The  work  is  en- 
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tered  upon  ;  tho  superintendent  is  faultless;  the  labors 
are  all  faultless ;  the  exper^  alone  fails  in  duty,  is  neglig«it 
in  the  use  of  his  skill  and  by  reason  of  bis  ne^Ii^uce,  one 
of  the  laborers  is  physically  injured:  am  I  not  liable!  My 
servant,  while  in  my  employment  about  my  business,  in  my 
shop  and  with  my  tools,  has  negligently  injured  yourflw- 
vant  enga^^ed  w^ith  him   on  the  same  general  work;  the 
skilled  man  on  whose  fidelity  the  safety  of  operations  main- 
ly depended,  has  proved  derelict,  and  a  common  laborer  at 
work  on  a  plain  part  of  the  job  has  been  crippled  or  other- 
wise wounded.     Is  the  laborer  to  be  without  remedy,  or 
turned  over  for  redress  to  the  expert  alone  ?     Rather  ia  not 
his  negligence  my  negligence  also  ?     Being  his  master,  and 
his  wrongful  conduct  having  occurred  while  acting  within 
the  scope  of  his  employment,  am  I  not  bound  with  him  and 
for  him  ?     Code,  §2061.     While  no  case  exat^tly  analogooB 
to  the  one  at  bar  has  been  brought  to  our  attention,  and  we 
have  found  none  precisely  in  point,  the  principle  which 
controls  it  is  ruled  or  recognized  in  the  following  author 
ities  :    El.  Bl.  &  El.,  890 ;  6  M.  &  W.,  499 ;  Wood's,  M.  4 
S.,  630,  et  seq  ;  Whar.  on  Neg.  §177,  et  seq,\  Shear,  and  Red. 
on  Neg.,  §§7eS,  74  ;  Story  on  Agency,  8  ed.,  §§453  a,  453  I. 

j3.  The  controversy  not  being  between  the  plaintiff  and 
his  own  master,  the  telegraph  company,  it  is  quite  inimar 
terial  how  risk  was  regulated  as  between  them.  Relatively  to 
the  railroad  company,  the  plaintiff  certainly  assunied  all 
risk,  except  that  arising  from  the  negligence  of  that  corpo- 
ration or  its  servant,  but  as  to  the  latter,  it  not  being  in 
any  way  waived  or  renounced,  the  general  law  respecting 
it  is  applicable,  without  modification. 

4.  The  written  contract  put  in  evidence  by  the  plaintiff 
was  irrelevant,  because  the  parties  to  it  were  the  railroad 
company  and  the  American  Telegraph  Company,  whereas 
the  plaintiff's  employer,  for  whom  the  poles  were  carried 
and  distributed,  was  the  Western  Union  Telegraph  Com- 
pany. It  is  to  be  presumed  that  one  and  the  same  company 
does  not  bear  two  names,  and  no  change  of  name  appears; 
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lor  Ib  there  any  evidence  that  this  contract  or  any  other,  of 

he  former  company,  has  becom^  the  contract  of  the  latter 

ompany.     While,  therefore,  this  written  contract  cannot 

e  regarded,  there  is  evidence  enon^h  in  the  record  to  jus- 

[fy  the  inference  that  there  was  a  contract  of  some  kind 

etween  the  railroad  company  and  the  Western  Union  Tel- 

Brraph  Company,  nnder  which  the  work  was  done.     What 

le  tenns  of  it  were  we  know  not.     It  is  to  be  presumed 

lat  the  railroad  company  did  not  carry  the  poles  gratui- 

>a6ly,  bnt  for  compensation  to  be  made  or  rendered  in 

>nie  way.    No  law  requires  such  contracts  to  be  in  writ- 

ig,  and  the  parol  evidence  in  the  case  bearing  directly  or 

idirectly  on  tho  existence  of  a  contract,  is  pertinent.     A 

>ntract  between  the  two  companies  is  alleged  in  the  decla- 

ttion  merely  by  way  of  inducement,  and  is  not  described 

»  being  in  writing. 
5.  It  will  bo  noticed  that  the  railroad  company  of  which 

^e  have  hitherto  spoken  in  this  opinion  is  not  sued,  but 

lat  the  suit  is  against  the  Central  Railroad  and  Banking 

Company.     By  the  authority  of  an  act  passed  in  1872,  the 

ktter  company  absorbed  the  former,  and  the  former  vol- 

ntarily  went  out  of  existence  as  a  corporation.     One  of 

le  provisions  of  the  act,  cast  upon  the  latter  all  the  con- 

racts  of  the  former,  but  the  act  was  silent  as  to  torts.    Now, 

be  point  is  made  that  the  present  action  is  for  a  tort,  and 

herefore  that  it  is  not  maintainable.     To  this  there  are  two 

^plies,  one  of  which  may  satisfy  some  minds,  and  the  other 

)ther8 ;    and  possibly  many  minds  will  be  satisfied  with 

leither,  nor  with  both  together.     The  first  reply  is,  that 

Ehe  word  contracts  is  not  used  in  the  act  in  a  strict  sense, 

l)iit  in  a  loose  and  comprehensive  signification,  as  meaning 

liabilities,  without  respect  to   the  means  by  which   they 

iroee.     It  is  contrary   to  the  general  rule  of  law  in  this 

itate  to  withdfaw  the  assets  of  a  dissolved  corporation  from 

bha  reach  of  creditors.     Code,  §1688.    In  this  section  of 

ihe  Code  the  word  debts  is  used,  and  there  is  a  strong 

probability  that  the  word  was  intended  to  embrace  liabilities 

yt  all  classes,  torts  included.     Those  having  claims  for  torts, 
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not  yet  reduced  to  judgment,  are  not   strictly  creditors; 
their  demands  are  not  debts  in  the  ordinary  and  proper 
meaning  of  the  term,  yet  they  are  clearly  within  the  eqnity 
of  the  statute.     These  same  observations  are  applicable  to 
the  act  of  1872,  which  happens  to  use  the  word  contracts, 
instead  of  the  word  debts,  which  the  Code  nses,  and  instead 
of  the  word  liabilities,  which  would  very  likely  expresB 
what  was  really  intended  by  both  the  act  and  the  Code 
better  than  either  of  the  words  employed.     The  assets  of 
the  dissolved  company  all  passed  under  the  act  of  1873  to 
the  Central  Riiilroad  and  Banking  Company,  and  nnlen 
they  are  insufficient  for  the  purpose,  and  there  is  no  sug- 
gestion that  they  are,  they  should  in  its  hands  be  as  acces- 
sible to  those  whom  the  former  company  had  wrongfully 
injured,  as  to  those  whom  it  had  promised  to  pay.    The 
second  reply  is,  that  the  transaction  alleged  is,  taken  in  its 
whole  scope,  and  looked  at  to  the  bottom,  a  contract  as  well 
as  a  tort.     When  the  company  received  the  plaintiff  on 
board  its  cars  to  be  carried,  the  law  implied  a  contract  on 
its  part  to  carry  as  safely  and  securely  as  the  degree  of  dili- 
gence to  which  a  private  carrier,  if  not  a  public  carrier,  is 
bound,  would  accomplish.     In  connection  with  this  con- 
tract, and  based  upon  it,  arose  a  duty  the  breach  of  which 
duty  is  the  tort  sued  for,  the  breach  of  contract  being  also 
apparent  from  the  averments.     That  the  breach  of  duty 
instead  of  the  breach  of  contract  is  perhaps  the  immediate 
gravamen  of  the  action,  and  that  the  declaration  is  in  case 
instead  of  assumpsit,  are  each  more  in  the  nature  of  fo^ 
mal  than  of  substantial  embarrassments.     A   recovery  on 
either  the  tort  or  the  contract,  would  bar  a  subsequent  action 
on  the  other ;  and  it  is  not  apparent  that  the  measure  ot 
damages  would   be   substantially   diflferent.     In  this  state 
forms  of  action  are  generally  immaterial.     Ii  is  only  nec- 
essary to  set  forth  the  facts  fully  and  distinctly ;  and  in  so 
doing,  the  present  declaration  sets  forth  facts  from  which 
a  contract  and  its  breach  can  be  collected,  as  well  as  many 
other  particulars. 
J  udgmeut  reversed. 
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Permissive  possession  of  laud  without  the  payment  of  rent,  having 
*een  enjoyed  by  a  son-in-law  for  about  twenty  years,  and.  in  the 
meantime,  the  fatherin-law  having  made  his  will  and  devised  the 
premises  to  the  sou-in  law  absolutely,  clogging  the  devise  with  no 
rendition,  burden  or  duty  whatsoever  ;  and  the  father  in  law,  after 
csuming  posjsession  and  holding  it  for  a  few  months,  having  died 
c^ithout  changing  his  will,  the  will,  after  probate,  should  be  re- 
'arded  as  confirmatory  of  the  implied  or  pn  sumptive  gift  indicated 
^y  the  long  continued  possession  free  of  rent. 
^  creditor  of  the  devisee,  upon  a  contract  made  before  the  testator 
esumcd  possession,  having  attached  the  land  some  two  years  after 
»Tobatc  of  the  will  the  devisee,  (the  defendant  in  attachment)  could 
lot  defeat  the  levy  by  a  disclaimer  of  the  devise,  made  by  deed 
3cecuted  after  the  levj'  took  place  ;  nor  could  the  executors  defeat 
;  by  setting  up  their  non-assent  to  the  devise,  there  being,  on  the 
:xcis  in  evidence,  no  justification  for  withholding  their  assent,  the 
i,nd  not  being  required  for  the  payment  of  the  testator's  debts,  or  the 
xpensesof  administration. 

^hough  to  the  ordinary  issue  in  a  claim  case,  to  wit,  that  the  prop- 
ny  is  subject,  the  pliintifT,  superadded  a  specification  of  particular 
xct8,  such  as  that  the  property  was  devised,  and  that  the  executors, 
•r  ithout  good  reason,  withheld  their  assent,  the  evidence  was  not 
ccessarily  to  be  restricted  to  the  particular  facts  alleged,  but  it 
&  jght  take  as  wide  a  range  as  if  the  ordinary  issue  had  stood  ^by  it- 
blf. 

I^neral  reputation  of  title  is  not  admissible. 

»ligbt  errors  in  admitting  or  rejecting  evidence,  or  immaterial  er- 
Ors  in  charging  the  jury,  are  not  cause  for  a  new  trial,  the  verdict 
eing  in  accordance  with  the  law  and  the  great  controlling  elements 
t  fact. 

^  ith  or  without  the  suggestion  of  counsel,  the  court  may  recall 
he  jury  while  they  are  in  the  act  of  retiring,  and  correct  or  explain 
i-iiy  part  of  the  charge  which  the  court  apprehends  may  not  have 
i>ecn  delivered  with  due  accuracy  or  clearness  to  convey  the  mean- 
ing intended. 

That  the  sheriff,  whilst  the  jury  were  on  a  walk  after  being  charged 
irith  the  case,  spoke  to  one  of  them  in  the  presence  and  hearing  of 
the  others,  respecting  the  health  of  a  member  of  the  sheriff's  family, 
is  not  cause  for  setting  aside  the  verdict. 

That  the  sheriff  selected  and  summoned  the  tales  jurors  necessary 
to  complete  the  panel,  he  being  plaintiff  in  a  like  case  pending  in 
the  court  against  the  same  defendant  and  the  same  claimant,  in- 
Tolving  the  same  property,  should  have  been  urged  as  an  objection 
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to  the  talesmen  before  the  trial  was  begun.    It  comes  too  late  after 
verdict. 

9.  In  a  claim  case,  a  verdict  finding  the  property  subject  need  not 
specify  why  it  is  subject,  whether  there  be  one  issue  only  or  several 
issues. 

10.  Newly  discovered  evidence  which  could  not  change  the  result ii 
of  no  consequence. 

Gift.  Wills.  Debtor  and  creditor.  Executors  and  ad- 
ministrators. Claim.  Pleadings.  Evidence.  New  triaL 
Charge  of  Court.  Practice  in  the  Superior  Court.  Jury. 
SheriflE.  Verdict.  Newly  discovered  evidence.  Before 
Judge  Buchanan.  Heard  Superior  Court.  September 
Term,  1878. 

On  January  6,  1877,  an  attachment  in  favor  of  Frost 
against  Jones  and  wife,  was  levied  upon  lot  285  in  the  18th 
district  of  Heard  county.  Daniel  as  executor  of  John 
Daniel,  in  behalf  of  liimselt  and  his  co-executor,  interpofled 
a  claim.  At  the  March  term,  1878,  the  plaintiff  tendered  an 
issue  that  the  property  levied  on  was  subject.  He  also 
pleaded  specially  the  following  facts : 

On  August  18, 1868,  testator  made  his  will,  by  which  the 
lot  levied  on  was  bequeathed  to  defendant  Jones.  Testator 
died  on  January  5th,  1875,  and  his  will  was  admitted  to 
probate  at  the  following  February  term  of  the  court  of 
ordinary.  Claimants,  who  are  the  executors,  have  capri- 
ciously withheld  their  assent  to  the  devise  aforesaid,  al- 
though all  debts  of  a  higher  dignity  had  been  settled  and 
the  other  legacies  turned  over  before  the  levy.  The  executors 
have  conspired  with  each  other,  and  with  the  defendant 
Jones,  to  defeat  said  devise  in  order  that  it  may  not  be 
made  subject  to  the  debts  of  the  devisee.  Wherefore 
plaintiff  prays  that  said  executors  may  be  decreed  to  assent 
to  said  legacy,  they  having  been  qualified  for  more  than  two 
years  before  the  levy ;  and  that  the  property  levied  on 
be  decreed  to  be  subject  to  his  debt. 

The  claimants  joined  in  the  issues  thus  set  forth. 

The  evidence  presented  the  following  facts : 
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The  defendant  Jones  married  the  daughter  of  testator 
about  the  year  1854  or  1855,  and  was  then  placed,  with  his 
wife,  in  possession  of  the  lot  of  land  in  eontroverey.  The 
testator  allowed  him  and  his  wife  all  the  rights  and  privi- 
leges of  owners,  but  he  retained  the  title  in  himself.  He 
parsned  this  practice  with  each  of  his  children.  PlaintiflTs 
iebt  was  contracted  when  tliis  was  the  condition  of  affairs, 
>n  December  17,  1873.  In  JNoveml>er,  1874,  testator  re- 
inmed  possession,  and  shortly  tliereafter  defendant  and  wife 
noved  to  Texas,  where  they  have  since  resided.  Testator 
if  ten  expressed  it  to  be  his  intention  to  give  this  lot  to 
tf rs.  Jones  free  from  the  liabilities  etc.,  of  her  husband,  and 
t  was  supposed  by  some  if  not  all  parties  for  a  long  time  af- 
er  his  death  that  this  had  been  done.  But  Mrs.  Jones 
itLviug  returned  from  Texas  for  the  purpose  of  selling  the 
Sind,  a  gentleman  who  was  contemplating  purchasing  exam- 
ned  the  will,  when  it  was  discovered  that  the  devise  was 
bsolately  to  her  husband.  Soon  after  this  discovery  this 
ttachment  was  levied.  The  will  was  executed  on  August 
S,  1868,  and  admitted  to  probate  on  February  1,  1875. 
71ie  testator  died  on  January  5tli  of  the  last  named  year. 

On  February  23,  1877,  tlie  defendant  Jones,  having,  as 
:e  testifies,  come  to  a  knowledge  of  the  terms  of  the  will 
ot  until  within  that  same  mouth,  executed  an  instrument 

derseal,  in  substance,  as  follows:     Be  it  known  that  I^ 

d  Wra.  J.  Jones,  having  never  assented  to,  accepted  or 
i.t:ified  the  bequest  in  item  6.  of  the  will  of  John  Daniel^ 
aci  having  never  since  his  death  exercised  any  control  or 
ut  t:hority  over  the  lot  therein  devised,  and  it  being  my  firm 
I. Mention  never  to  accept  said  devise,  knowing  that  said  lot 
^«ifi  not  intended  by  said  testator  for  me,  but  that  my  name 
rwkJB  by  mistake  or  inadvertence  inserted  in  said  item,  con- 
*^ry  to  the  known  intentions  of  testator  as  expressed  before 
lud  after  the  making  of  said  will,  I  do,  by  these  presents,  for 
Myself  and  heirs,  absolutely  renounce  and  disclaim  any  and 
^  right,  title  or  interest  in  said  lot,  and  do  hereby  abso 
^tely  refuse  to  accept  and  ratify  such  bequest. 

41$ 
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No  reason  was  shown  by  the  claimants  why  assent  to  de- 
vise was  withheld.     The  estate  was  perfectly  solvent. 

The  jury  found  the  land  subject.  The  claimants  moved 
for  a  new  trial  upon  the  following,  amongst  other  grounds: 

1.  Because  the  court  charged  the  jury,  that  if  they  be- 
lieved from  the  evidence  that  W.  J.  Jones  took  possession 
of  the  land  in  dispute  in  his  own  right,  and  held  it  ad- 
versely for  the  space  of  twenty  years ;  if  his  possession  was 
public,  continuous,  exclusive,  uninterrupted,  and  peaceable, 
and  accompanied  with  a  claim  of  right,  during  the  space  of 
twenty  yeai-s,  they  should  find  the  property  subject.  In  this 
connection  the  court  also  charged  §2G80  of  the  Code,  as  to 
what  constitutes  actual  popsession. 

2.  Because  after  the  court  had  fully  charged  the  jury, 
on  the  request  of  counsel  for  plaintiff,  it  called  them  back 
and  said  :  "  Brother  Cox  (counsel  for  plaintiflE)  is  afraid  yon 
misunderstood  the  latter  part  of  the  charge.  If  you  be- 
lieve the  title  to  the  land  was  in  W.  J.  Jones  at  the  time  of 
the  levy  of  the  attachment,  you  should  find  the  property 
subject.  If  you  believe  the  title  to  the  land  was  not  in 
W.  J.  Jones  at  the  time  of  the  levy  of  the  attachment,  you 
should  find  the  property  not  subject." 

3.  Because  the  court  refused  to  direct  the  jury,  after  the 
verdict  was  read,  to  state  therein  on  what  issue  Ihey  found 
the  property  subject,  plaintiff  having  claimed  to  have  shown 
title  in  the  defendant  as  follows :  (1).  By  the  will  of  John 
Daniel.  (2).  By  adverse  possession  for  20  years.  (3).  By 
parol  gift  and  valuable  improvements.  (4).  By  seven  years 
exclusive  possession  of  a  child  without  payment  of  rent 

4.  Because  the  court  permitted  the  plaintiff,  over  the 
objection  of  claimants'  counsel,  to  introduce  evidence  of 
title  in  W.  J.  Jones  by  prescription,  as  stated  in  the  pre- 
ceding ground,  without  first  pleading  the  same  in  his  i^ue. 

5.  Because  the  sheriff,  who  is  the  plaintiff  in  a  similar 
case  against  the  same  land,  conversed  with  the  jury  after 
they  retired  to  make  up  their  verdict,  he  having,  also,  as 
sheriff,  selected  three  persons  to  fill  up  the  panel  of  trav- 
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irae  jurors  drawn  by  the  court,  one  of  them  being  on  the 
ury  which  tried  the  case,  and  having  also  participated  with 
he  plaintiff  and  his  counsel  in  selecting  the  jury. 

6.  Because  the  court  excluded  the  testimony  of  Glover 

0  the  effect  '^  that  it  was  his  understanding  all  the  time 
hat  the  land  belonged  to  old  man  Daniel,  and  he  put  W. 
'.  Jones  on  it  to  make  a  living,"  the  witness  stating  that 
e  did  not  know  from  whom  he  derived  such  under- 
tanding. 

7.  Because  one  of  the  jurors  being  stricken  for  cause, 
nd  plaintiff  insisting  on  a  full  panel,  the  said  sheriff,  by 
irection  of  the  court,  summoned  a  juror  to  take  his  place, 
^ho  was  placed  on  the  panel  from  which  the  jury  trying 
le  case  was  stricken,  claimants'  counsel  not  knowing  at 
le  time  that  said  sheriff  would  participate  with  plaintiff 

1  striking  the  jury,  or  that  he  had  made  an  agreement  with 
laintiff  that  he  would  use  all  his  influence  to  assist  him  in 
dning  the  case. 

8.  Because  of  the  newly-discovered  evidence  of  Littleton 
'ascal. 

The  affidavits  submitted  in  support  of  the  5th  and  7th 
rounds  showed  that  the  talesmen  were  selected  by  the 
leriff  in  the  ordinary  discharge  of  his  duty,  without  refer- 
ice  to  any  case;  that  he  did  not  assist  in  striking  the  jury, 
id  that  there  was  no  agreement  between  the  sheriff  and 
le  plaintiff  as  to  the  former's  assisting  him  to  a  successful 
Bue  of  the  trial.  That  the  only  conversation  between  the 
lerifi  and  the  jury  resulted  thus:  The  sheriff  had  not 
sen  to  his  home  during  the  week.  One  of  the  jurors  in 
oing  to  and  from  home  each  night  and  morning,  passed 
iB  house.  This  juror,  in  the  presence  of  the  others  and 
le  bailiff,  as  they  were  going  from  the  court-house  for  a 
ralky  called  out  to  him  publicly  that  his  son  Dick  was  sick, 
^e  sheriff  inquired  how  he  was,  when  the  juror  responded 
liat  he  was  "better  this  morning." 

The  aflBdavit  of  Paschal  in  support  of  the  last  ground, 
^18  to  the  same  import  as  all  the  evidence  of  the  claimants, 
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showing  that  Jones,  whilst  in  possession  of  the  land  in  con- 
troversy, did  not  regard  it  as  his  own. 

The  motion  was  overruled,  and  claimants  excepted. 

L.  R.  Ray;  W.  H.  Daniel;  B.  H.  Biqham;  L  R 
Featherston,  for  plaintiffs  in  error,  argned  as  follows: 

Disclaimer  defeated  devise,  Bouv.  L.  Die,  •'Beqnestf 
Code,  §§2057,  2058  ;  Cruise's  Dig.,  vol.  4,  title  32,  chap. 
26,  §1;  75.,  p.  337,  §5,  345,  §1  ;  3  Barn.  &  Aid..  81;  6 
Cow.,  617;  20  John.,  184;  12  /J.,  420;  21  G?a.,  257;  17 
75.,  267;  Hill  on  Trust,  224;  Code,  §§3162,3164,2465; 
20  6a.,  480 ;  5  /*.,  341  ;  1  75.,  501 ;  55  76.,  359 ;  48  /i., 
506 ;  51  7J.,  147  ;  14  7 J.,  362.  Pleadings  requisite  in 
claim  cases,  54  Ga,,  620,  624;  57  7  J.,  416.  Adverse  pos- 
session. Code,  §2679  ;  10  Ga  ,  408  ;  17  75.,  558.  Prescrip- 
tion of  twenty  years ;  that  length  of  time  has  not  passed  since 
enactment  of  law.  It  first  became  law  in  1767;  was  re- 
pealefl  in  1805;  revived  again  June  26  and  Decembers, 
1806,  see  Prince's  Dig.,  315;  repealed  again  Jaunary  23, 
1852;  15  Ga.,  549;  acts  of  1855-6,  233;  38  G^a.,  439; 
28  75.,  130.  Verdict  should  specify  on  what  issue  found, 
Code,  §3560;  58  Ga.,  417.  Conversation  of  sheriff  with 
juror,  44  Ga.,  200;  43  75.,  20,  140;  42  75.,  64:;  Smith 
vs.  Ijyvejoy,  decided  March  11,  1879. 

T.  H.  Whipaker  ;  A.  H.  Cox,  for  defendant,  cited,  on 
adverse  possession.  Code,  §2682  ;  1  Gr'lf  Ev.,  17;  1  Bouv. 
L.  Die,  "  Adverse  Popsession ;"  75.,  "  Prescription ;"  30 
Go.,  896 ;  43  75.,  352 ;  38  11.,  439  ;  48  75.,  334 ;  4  Wheat, 
207  ;  1  Kent,  455  ;  34  Ga.,  354 ;  7  75.,  3.  On  disclaimer, 
Code,  §1947 ;  19  Ga.,  288.  On  verdict,  57  Ga.,  47 ;  52 II, 
543  ;  49  75.,  283.  On  competency  of  jurors,  60  Ga.,  520. 
On  newly-discovered  evidence,  41  Ga,^  426. 

Bleckley,  Justice. 

The  evidence  in  the  record  conducts,  partly  by  direct 
statement,  and  partly  by  reasonable  inference,  to  the  follow- 
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ing  couclasions  of  fact :     That  on  the  marriage  of  Jones  and 
^fe  in  the  year  1854  or  1855,  most  probably  in  the  former, 
John  Daniel,  her  father,  purcliased  the  land  now  in  dispnte 
ior  his  danghter  as  a  marriage  portion,  removed  them  to  it, 
aind  settled  them  upon  it ;  that  from  that  time  until  Jones 
and  family  removed  to  Texas  in   November,  1874,  Jones 
"was  in  continnous,  nnbroken  possession,  the  first  one  or  two 
jrears  holding  in  person,  and  afterwards  by  his  tenants,  and 
blaring  the  whole  period  received  and  enjoyed  the  rents  and 
profits;  that  while  thus  in  possession  he  erected  upon  the 
premises  a  gin-house  and  screw,  cleared  much  of  the  land, 
^nd  fenced  a  large  portion  of  it ;  that  he  was  or  became  a 
prosperous  farmer,  had  one  or  more  other  plantations,  co!i- 
t^racted  debts,  fell  into  reverses,  and  in  1873  became  insolv- 
C5ut;  that  it  was  Daniel's  custom,  when  his  children  left 
liiin,  to  provide  them  with  land,  retaining  the  title  in  iiim- 
self,  but  permitting  them  to  use  and  enjoy  free  of  rent; 
that  in  the  cases  of  several  sons  and  one  daughter,  to  .whom 
lie  had  supplied  land  in  this  way,  he  devised  the  land  to 
them  by  his  last  will ;  that  Jones,  though  using  and  in  gen- 
eral treating  the  land  as  his  own,  and  sometimes  speaking 
of  it  as  his,  did  not  claim  it  independently  of,  or  adversely 
to  Daniel,  but  often  expressly  recognized  the  fact  that  Dan- 
iel had  retained  and  still  had  the  title ;  that  on  removing  to 
Texas   in    1874,  he  reluctantly  surrendered  possession   to 
Daniel,  the  latter  requiring  it ;  and  that  the  debt  on  which 
the  attachment  is  founded  was  contracted  before  thechanije 
of  possession.     Jones  was  a  witness  for  the  claimants,  and 
testified,  amongst  other  things,  that  Daniel  gave  the  land  to 
Mrs.  Jones  when  she  was  married,  retaining,  the  paper  title 
to  prevent  the  property  from  being  squandered.     lie  also 
testified  that  iSarning  from  Daniel  (when  does  not  appeal) 
that  he  intended  a  separate  estate  in  Mrs.  Jones,  he,  Jones, 
for  many  years  before  he  left  Georgia,  returned  the  prop- 
erty for  taxes  in  Jier  name ;  leaving  room  for  the  inference 
that  he  had  previously  returned  it  in  his  own.     He  further 
testified  that  shortly  before  he  removed  to  Texas,  Daniel 
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interdicted  any  sale  of  the  land,  and  said  he,  Jones,  should 
never  have  the  power  to  sell  it  or  to  spend  the  proceede,  but 
that  it  should  remain  for  the  use  of  Mrs.  Jones.  The  wiD 
of  Daniel  was  executed  in  1808,  and  its  sixth  item  is  in 
these  brief  and  plain  terms :  "  I  will  and  bequeath  unto 
my  son-in-law  Wm.  J.  Jones,  lot  of  land  No.  285,  in  the 
12th  district  of  originally  Troup,  now  said  county  of  Heard." 
There  is  no  other  mention  of  Jones,  and  no  mention  at 
all  of  his  wife,  in  this  instrument,  save  that  there  is  a  gen- 
eral residuary  clause  in  favor  of  all  the  testator's  children 
as  a  class,  and  the  evidence  discloses  that  they  were  nine  in 
number. 

1.  If  we  regard  the  land  as  given  to  Mrs.  Jones  on  her 
marriage  (and  Jones  testifies  that  it  was),  with  no  express 
creation  of  a  separate  estate,  the  law  as  it  then  stood,  and 
as  it  remained  up  to  1860,  carried  the  ownership  through 
her  into  her  husband.  The  two  were  put  into  possession 
together,  which  actual  occupancy  lasted  for  a  year  or  two, 
and  afterwards  he  held  by  his  tenants,  receiving  all  the 
rents  and  profits.  There  is  no  indication  in  the  evidence 
that  he  received  these  as  trustee  or  agent  for  his  wife,  and 
not  as  husband,  or  that  they  went  to  her  use  and  not  to  his 
own.  For  nearly  or  quite  twenty  years,  his  possession  and 
enjoyment  continued.  It  is  true  the  paper  title  was  retained 
by  the  donor,  and  Jones  always  recognized  that  fact,  never 
repudiating  him  as  lord  paramount,  in  speaking  of  the  ti- 
tle to  others,  but  freely  admitting  that  he  had  retained  the 
title,  and  still  held  it.  It  is  true,  also,  that  when  removal 
to  Texas  was  about  to  take  place,  Daniel  required  the  pofr 
session  to  be  restored,  and  that  Jones,  without  objection, 
but  with  considerable  show  of  reluctance,  yielded,  he  as 
well  as  his  wife  bursting  into  tears,  and  saying  it  was 
"mighty  bad."  This  resumption  of  possession  is  the  only 
act  on  the  part  of  Daniel  out  of  harmony  with  the  theory 
of  a  substantial  gift  in  the  beginning.  The  mere  retention 
of  the  formal  title  is  not  uncommon.  When  parents  gi^'® 
land  to  their  children  they  frequently  take  their  own  time 
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to  convey,  eometirnes  doing  it  by  deed,  sometimes  by  will, 
and,  in  here  and  there  an   instance,  delaying  it  until  death 
enrpriees  them  and  it  is  too  late  to  convey  at  all.     In  tliis 
case,  however,  Daniel,  when  he  resumed  possession,  had  al- 
ready executed  the  conveyance  six  years  previously,  and  it 
was  only  awaiting  his  death  to  become  effcc^^^ive.     Two 
jears  before  the  will  was  made,  the  law  had  been  changed 
«o  that  property  afterwards  vesting  in  the  wife  would  not 
pass  to  the  husband  ;  insolvency  had  overtaken  Jones  the 
^ear  before  the  possession  was  resumed,  and  live  years  after 
the  will  was  made,  and  Daniel,  as  the  evidence  shows,  knew 
it;  still,  he  left  the  will  as  it  was,  and  died  without  alter- 
ing its  provisions.     Are  not  these  facts  sufficient  to  qualify 
mnd  explain  the  resumption  of  possession,  and  to  show  that 
lie  intended  the  gift  to  stand,  and  the  will  to  pass  title  in 
^confirmation  of  it  'i     Tliero  is  no  evidence  that  he  acted  at 
^nj  time  under  a  mistake  of  law,  or  in  ignoranca  of  the 
law.     The  presumption  is  that  he  knew  a  gift  to  the  wife 
^^gas  a  gift  to  the  husband  when  he  gave  this  land  to  his 
<3aughter  and  put  her  and  her  husband  in   possession  ;  and 
it  ifi  also  to  be  presumed  that  he  knew  of  the  change  which 
^he  law  had  undergone  before  the  execution  of  liis  will. 
The  answer  to  all  his  mere  declarations,  gnmting  that  he 
made  them,  is  the  will.     Tliat  is  an  act,  and  tlie  most  sol- 
emn act  of  his  life,  and  according  to  it,  his  intention  was 
for  Jones  to  have  the  land — not  Mrs.  Jones  or  anybody 
else.     That  he  made  no  attempt  to  withhold  or  divert  the 
formal  title  from    Jones  (the  real    owner)  after  learning 
of  the  latter's  insolvency,  is  a  bright  and  lasting  honor  to 
his   memory.     He  knew  that  Jones   had   obtained   credit 
while  in  possession,  and  while  enjoying  the  property  osten- 
sibly as  his  own  :  that  the  possession  had  been  exclusive  and 
long  continued ;  that  its  natural  effect,  under  the  circum- 
stances, was  to  serve  as  a  basis  of  credit,  and  excite  the  ex- 
pectation of  creditors  ;    he   weighed  these  considerations, 
doubtless,  as  an  honest  man,  and  concluded  to  live  and  die 
by  the  will  as  it  was.     Such  an  exhibition  of  old-time  con- 
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scientiousness  is  refreshing.  Virtue,  in  all  the  offices  of  life, 
must  take  its  orders  from  duty,  not  from  happiness.  Hap- 
piness is  not  the  mistress  of  the  moral  honsehold,  bnt  the 
favorite  daughter.  Though  the  most  cherished,  she  is  not 
the  most  discreet  member  of  the  family.  She  is  to  be 
checked  and  restrained,  and  not  have  her  own  way.  With 
too  much  indulgence,  or  too  much  present  gratification, 
she  becomes  a  spoiled  child,  and  degenenites  into  niieery. 

We  have  seen  the  result  of  following  out  the  testimony 
of  Jones  that  there  was  an  express  gift  to  his  wife.  A 
like  result  will  ensue  if  we  disregard  that  testimony,  and 
confine  our  view  to  an  implied  or  presumptive  gift,  as 
shadowed  forth  by  the  relationship  of  the  parties,  the  cir- 
cumstances under  which  the  possession  and  use  commenced, 
and  the  long  period  during  which  the}-  continued.  In  either 
event  the  will  ought,  in  this  litigation,  to  be  regarded  as 
confirmatory  of  the  gift. 

2.  Under  the  foregoing  circumstances,  what  was  the  effect 
of  the  written  disclaimer  executed  by  Jones  two  years  after 
the  will  was  probated,  and  a  month  after  the  land  was  seized 
as  his  property  by  virtue  of  the  attachment?  Authorities 
on  the  disclaimer  of  lega(iies  and  devises  are  abundant 
Many  are  referred  to  in  Yiner's  Abridgement,  in  Bacons 
Abridgement,  in  Comyn's  Digest,  and  elsewhere.  Avery 
full  case  on  the  subject  is  to  be  found  in  1  Rob.  (Va.),  ^i 
and  cases  more  or  less  instructive  are  reported  in  4  iletc^ 
584  ;  23  Me.,  2G9  ;  2  Story,  327 ;  6  B.  &  C,  112,  and  3 
Bing.,  (N.  C),  70.  The  rule  is  plain  and  uniform,  that,  in 
general,  a  disclaimer  made  and  promulgated  in  proper  time 
and  manner  prevents  the  intended  estate  from  vesting; the 
reason  for  which  is,  that  no  man  will  be  constrained  to  ac- 
cept property  or  an  interest  in  property  contrary  tohisown 
election  and  consent.  Riches  are  not  to  be  forced  on  people 
— whether  they  will  or  not  Property  is  a  burden  as  well 
as  a  benefit,  and  whoever  is  unwilling  to  bear  the  burden 
for  the  sake  of  the  benefit,  is  at  lil)erty  to  decline  both. 
Numerous  as  are  the  authorities  on  the  general  subject,  it 


FEBRUARY  TERM,  1879.  707 


Daniel  4t  a/.,  executors,  vs.  Frost. 


is  not  easy  to  iind  even  one  wliicb  treats  of  a  disclaimer  ex- 
ecuted after  the  property  has  been  seized  under  legal  pro- 
cess at  the  instance  of  a  creditor  of  the  legatee  or  devisee, 
ftnd  whilst  the  matter  of  the  legacy  or  devise  is  thus  in 
gr&mio  legis.     The  one  nearest  in  point  which  we  have 
been  able  to  discover  is  2  Story ^  327,  supra  /  and  the  ques- 
tion is  there  only  glanced  at,  neither  fully  discussed  nor 
directly  decided.     The  bearing,  however,  of  the  opinion  so 
far  as  it  goes,  is  towards  some  limitation  upon  the  broad 
right  of  disclaimer,  where  the  rights  of  third  persons  have 
attached  or  intervened.     The  law  takes  note  of  the  acquisi- 
tive principle  of  human  nature  which  impels  men  ordinarily 
to  accept  whatever  of  bounty  is  offered  them.  Code,  §2658. 
A  creditor  is  not  over-rash  in  shaping  his  own  action  by  a 
presumption  which  the  law  itself  indulges.     When  he  has 
so  done,  can  the  donee,  his  debtor,  step  in  and  by  mere 
whim  or  caprice  defeat  him  ?  If  there  is  a  substantial  reason 
:for  the  donee's  conduct,  other  than  the  unworthy  object  of 
l>affling  his  creditor,  as,  for  instance,  where  the  legacy  or 
Revise  is  coupled  with  a  duty  or  obligation  not  incident  to 
t;he  bare  absolute  ownership  of  property,  a  disclaimer  ought 
'tOj  and  doubtless  would,  prevail ;  but  if  it  is  clear  that  the 
^onee,  supposing  him  to  be  possessed  of  the  average  traits  of 
linnianity,  would  accept  for  himself  were  he  unobstructed 
^nd  unprovoked  by  his  creditor,  and  that  he  is  moved  to 
^ificlaim  by  mere  perverseness  or  passion,  it  would  seem 
t;hat  the  law  ought  to  overrule  his  election,  to  the  extent  of 
the  inchoate  or  prima  facie  lien  which  has  been  acquired 
by  means  of  the  legal  seizure.     Let  him  renounce  if  he  will 
what  the  incumbrance  may  not  absorb  ;  but  can  he  divest 
the  incumbrance  altogether  by  his  renunciation  ?     On  the 
other  hand,  however,  a  candid  mind  must  admit  that  free- 
dom of  election,  such  as  the  general  doctrine  of  disclaimer 
aeenis  to  imply,  would  be  much  more  restricted  than   what 
we  terra  mental  freedom,  or  freedom  of  will,  ordinarily  is, 
if  we  cut  off  the  election  from  whim  and  caprice,  and  from 
the  unworthy  passions  and  motives  from  which  a  great  part 
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of  human  conduct,  in  tliis  imperfect  world,  proceeds.    To 
do  as  one  pleases,  even  when  he  pleases,  in  his  own  business, 
to  act  absurdly  or  from  low  impulses,  is  a  very  precious 
right.     The  right,  especially,  to  harry  and  bedevil  one's 
creditor  is  ineatimable!     From  the  narrower  point  of  view 
of  strict  law,  it  may  be  said,  also,  that  disclaimer  does  not 
simply  divest  the  intended  estate,  but  goes  back  and  hinders 
any  complete  vesting  of  it ;  that  the  creditor,  when  he  seizes 
or  levies,  fastens  upon  an  inchoate,  imperfect  interest  of  hi* 
debtor ;  that  this  interest  does  not  grow  or  increase  becans* 
in  greviio  legis^  but  after  seizure  is  just  what  it  was  before  \ 
and  that,  hence,  it  follows  that  the  seizure  does  not  put  th-^ 
interest  beyond  the  reach  of  a  disclaimer.     A  creditor,    "5^ 
may  be  urged,  is  entitled  to  obtain  satisfaction  out  of  wh^»t 
his  debtor  owns,  but  not  out  of  what  the  debtor  expresftl J 
refuses  to  own.     These  difficulties  in  the  way  of  a  credit<:>'' 
who  has  only  the  bequest  or  devise  to  back  his  levy,  whex"e 
he  is  met  by  a  disclaimer  otherwise  sufficient  to  defeat  hiw 
debtor's  interest,  are,  it  must  be  admitted,  formidable.    Ib 
this  case,  as  we  have  already  seen  under  the  preceding  heac/, 
the  creditor  has  a  substantial  gift  to  his  debtor  intrr  vivoSj 
on  which  the  devise  itself  was  founded ;  and  he  has,  more- 
over, the  equitable  fact  that  he  extended  the  credit  whilst 
the  debtor  was  in  possession  of  the  premises  as  apparent 
owner !     The  actual  case  has  all  this  concreteness — all  this 
rich  meat  in  it.  The  loiig  holding  of  Jones  was  subordinate 
to  all  the  rights  which  Daniel  retained,  but   when  Daniel 
was  satisfied  for  him  to  have  the  land  as  full  and  complete 
owner,  who  else  had  a  right  to  object  or  complain  ?  It  seems 
beyond  all  doubt  that  if  Jones  were  disposed  to  claim  the 
land  by  reason  of  the  gift,  or  of  his  marital  relation  at  the 
time  of  the  gift,  his  protracted  possession  and  the  will,  all 
put  together,  his  claim  would  be  irresistible ;  and  shall  a 
creditor  who  became  such  pending   that  possession  stand 
on  a  lower  footing  because  Jones  prefers  to  baffle  him  in 
favor  of  Danicrs  residuary  legatees  or  heirs  at  law  ?    The 
Code  says,  (section  1945),  "  The  rights  of  creditors  shall  be 
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favored  by  the  courts,  and  every  remedy  and  facility  af- 
forded them  to  detect,  defeat  and  annul  any  effort  to  defraud 
them  of  their  just  rights."  With  the  last  possible  objection 
of  Daniel  removed  out  of  the  way,  is  it  not  just  and  honest 
that  this  land  shall  be  devoted  to  the  payment  of  a  debt 
which  Jones  contracted  whilst  he  held  it  as  ostensible  owner? 
and  shall  he,  by  co-operating  with  the  executors,  he  working 
by  disclaimer  and  they  by  claim,  be  permitted  to  defeat  this 
righteous  result  ?  The  executors  have  had  full  time  to  ad- 
minister, and  had  full  time  before  the  levy  was  made.  They 
bad  paid  ail  the  debts  except  some  trifles,  and  had  executed 
the  will  as  to  all  bequests  and  devises  except  this  to  Jones. 
The  property  which  it  embraces  is  not  needed  to  meet  either 
Sebts  or  the  expenses  of  administration.  Why  then  should 
they  withhold  their  assent  to  the  devise  ?  Why,  in  view  of 
the  lapse  of  time  and  the  condition  of  the  estate,  shall  their 
issent  not  be  presumed  'i  Or,  under  the  equitable  pleadings 
n  this  case,  why,  if  necessary,  might  not  their  assent  be 
5oerced  by  decree? 

3-10.  The  substance  of  the  entire  case,  on  its  real  merits, 
8  exhausted  in  the  foregoing  paragraphs.  The  rulings  of 
;he  court  on  the  points  of  practice  raised,  and  on  other 
►mall  matters,  may  be  collected  from  the  head-notes.  We 
lo  not  mean  to  pronounce  the  charge  of  the  court  com- 
)letely  accurate,  or  to  say  that  there  was  no  error  whatever 
n  admitting  or  rejecting  evidence.  What  we  do  decide  is, 
hat  there  was  no  material  error,  and  that  the  verdict  was 
lorrect.  The  motion  for  a  new  trial  was  properly  overruled. 

Judgment  affirmed. 


Campbell  et  aL,  executors,  vs.  Robertson. 

rhe  testator  devised  and  bequeathed  his  whole  estate  to  his  wife  for  life. 
Ue  had  one  son  and  one  daughter,  the  former  of  whom  had  five,  and 
the  latter  three  children,  all  of  them  minors.  For  the  support, 
maintenance  and  use  of  his  son's  wife  (present  or  future)  and  of  his 
son's  children,  born  and  to  be  born,  he  devised  the  remainder  in 
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accrue  from  time  to  time  until  the  marriuge  or  majority  of  the  last 
grand- child  bora  or  to  be  born,  deducting  the  expenses  of  admin- 
istration, the  amount  of  any  debts,  and  the  cost  of  repairs  and  insur- 
ance :  provided,  that  the  amount  of  the  interest  is  to  vary  from  time 
to  time  with  the  number  of  grand  children  who  are  minors  and 
unmarried  at  the  time  of  the  respective  payments,  the  pre*ent  in- 
terest of  each  being  one- eighth."  It  was  further  provided  in  the 
decree  that  the  bill  remain  open  to  compel,  if  necessary,  satisfac- 
tory accounting,  etc: 
Held,  that  it  was  the  purpose  of  the  testator  to  add  the  income  to  the 
corpus  of  the  residue,  acd  to  constitute  the  whole  a  common  fund 
out  of  which  to  furnish  a  portion  to  each  grand-child  as  he  or  she 
became  of  age  or  married;  and  that  those  only  who  shall  attain 
majority  or  marry  will  be  entitled  to  participate  in  the  distribution. 
Also, that  inasmuch  as  unborn  grand  children,  and, by  possibility,  the 
children  of  grand-children,  may  take,  to  the  exclusion  of  all  the 
minors  now  living,  there  can  be  no  application  of  any  part  of  the 
fund  to  maintenance.  A  further  impediment  is,  that  the  testator  set 
apart  uU  of  his  estate  which  he  intended  to  be  devoted  to  this  object. 

Equity.  Wills.  Estates.  Income.  Before  Judge  Pot- 
tle.    Richmond  Superior  Court.     October  Term,  1878. 

Emily  F.,  Mary  Belle,  William  M.,  Louisa  L.,  and  Abner 
P.  Robertson,  minors,  and  children  of  William  H.  Rob- 
ertson, who  appeared  by  their  father  and  next  friend, 
brought  their  bill  against  John  B.  Campbell  and  John  T. 
Shewraake  as  executors  of  Abner  P.  Robertson,  deceased, 
Mary  A.  Kirkpatrick,  the  daughter  of  the  said  Abner  P., 
and  John  C,  Mary  A.,  and  Annie  Kirkpatrick,  her  chil- 
dren, the  last  two  minors,  for  whom  their  mother  appeared 
as  guardian  ad  litem. 

The  facts  of  the  case,  so  far  as  material,  appear  in  the 
head-note. 

The  chancellor  decreed  as  follows : 

."The  jury  having  by  their  verdict  determined  the  issues 
of  fact  submitted  to  them,  it  is,  in  view  of  the  finding  and 
other  facts  admitted  in  the  answer  of  defendants,  or  not  in 
dispute,  considered,  adjudged  and  decreed  by  the  court, 
that  the  defendants,  John  B.  Campbell  and  John  T.  Shew- 
make,  as  executors  of  Abner  P.  Robertson,  and  tnistees 
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under  the  ninth  item  of  testator's  will,  pay  over  to  the  le- 
gally appointed  guardian  of  complainants  and  defendants, 
who  are  also  the  grand-children  of  Abner  P.  Kobertson, 
their  respective  shares  of  all  the  income  now  in  the  hands  of 
said  defendants  arising  from  property  held  under  said  ninth 
item,  or  which  may  hereafter  come  into  their  hands  or 
those  of  their  successors,  from  time  to  time,  until  the  mar- 
riage or  majority  of  the  youngest  grand-child,  born  or  to 
be  born,  of  the  said  Abner  P.,  by  his  son  William  H.,  or 
his  daughter  Mary  A.  Provided,  always,  that  this  is  to  be 
done,  less  the  expenses  of  administering  the  estate  of  said 
Abner  P.,  the  payment  of  any  debts  hereafter  arising  against 
said  estate  for  which  reservation  is  to  be  made,  as  well  is 
repairs  upon  and  insurance  of  improvements. 

''Provided,  further,  that  the  amount  of  this  interest  is  to 
vary  from  time  to  time  with  the  number  of  grand-children 
of  said  Abner  P.,  who  are  minors  and  unmarried  at  the  time 
of  the  respective  payments.  It  is  further  ordered  and  decreed 
that  the  present  interest  of  each  complainant  and  other 
grand-children,  is  one-eighth,  and  that  the  bill  remain  open, 
to  compel  satisfactory  accounting,  if  not  made  parsuant 
hereto." 

To  this  decision  the  said  John  B.  and  John  T.,  executors 
as  aforesaid,  excepted,  and  for  assignment  of  errors,  say  that 
the  court  erred  : 

1st.  In  holding  that  under  said  will,  any  distribution  or 
payment  to  and  for  the  benefit  of  said  grandchildren,  at 
present  or  in  the  future,  before  each  married  or  arrived  at 
the  age  of  twenty-one  years,  could  be  made  or  was  author^ 
ized  by  said  will,  or  any  such  payment  or  distribution,  ex-- 
cept  to  each  grand-child  as  aforesaid,  as  he  or  she  marries  or 
arrives  at  majority. 

2d.  In  holding  that  one-eighth  part  of  said  rents,  issues  and 
profits,  less  certain  expenses  and  debts  mentioned,  shall  be 
paid  to  the  legally  appointed  guardian  of  said  complainants 
and  defendants,  who  are  also  grand-children  of  said  Abner 
P.,  for  each  of  said  grand-children,  immediately  and  for  th0 
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f  ntare,  without  any  reservation  for  the  grand-children  of 
said  testator  hereafter  born,  mentioned  in  said  will,  out  of 
said  rents,  issues  and  profits,  and  without  any  protection  of 
their  interest  therein,  except  such  as  may  arise  out  of  in- 
come under  said  will,  accruing  after  the  birth  of  such  future 
grand-children  under  said  ninth  item. 

3d.  In  decreeing  that  said  payment  and  distribution  to 
paid  gnardian  for  said  minors  should  be  made  without  re- 
quiring bond  and  security  to  refund  respectively  the  pro- 
portionate part  of  each  to  after-l)orn  grand-children  afore- 
said, of  the  share  of  said  after-born  grand-children  in  said 
present  and  future  rents,  issues  and  profits,  or  any  other 
protection  or  preservation  of  the  rights  and  interest  of  said 
grand-children  hereafter  to  be  born. 

4th.  In  deciding  that  grand-children  of  said  Abner  P., 
who  may  hereafter  be  born  of  his  said  son  or  daughter,  have 
no  sufficient  present  interest  in  said  rents,  issues  and  profits 
to  prevent  the  payment  and  distribution  of  the  same,  or  any 
part  thereof,  to  the  grand-children  now  living. 

5tb.  In  failing  and  refusing  to  require  any  bond  or  other 
security  for  tlie  interests  and  shares  of  said  grand-children  of 
^d  Abner  P.,  hereafter  to  be  born. 

John  T.  Shewmakb  ;  J.  C.  C.  Blaok,  for  plaintiffs  in 
^rror,  cited  18  Oa.,  59  ;  1st  Roper  on  Leg.,  497,  500,  578 ; 
«  Vesey, 239 ;  9  lb.,  224 ;  8  lb.,  367 ;  12  7*.,  74 ;  2d  Roper, 
340,  248-252,  261 ;  2d  Perry  on  Trusts,  616,  619 ;  4  Rich., 
S.  C,  Eq.,  266  ;  4  Oa.,  535 ;  23  lb.,  23  ;  34  lb.,  401 ;  3  lb., 
306 ;   Code,  §§2458,  2460. 

Fkahtk  H.  Miller  ;  W.  A.  &  J.  M.  Walton  ;  Fred.  T. 
XooKHART,  for  defendants,  cited  Code,  §§2456,  2459 ;  28 
Ou.y  377 ;  19  lb.,  127;  53  lb.,  675 ;  34  lb.,  400 ;  18  lb., 
66;  4  lb.,  534;  18  lb.,  57;  3  lb.,  202;  29  lb.,  491 ;  22 
Ih.j  323 ;  28  lb.,  328  ;  57  lb.,  258  ;  12  lb.,  47 ;  5th  Vesey, 
104;  2  Perry  on  Trusts,  §§615-617. 
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Bleckley,  Justice. 

The  several  items  of  the  testator's  will  which  bear  on  the 
question  before  us  are  the  second,  third,  fourth,  fifth  and 
ninth.      These,  for  a  better  understanding  of   the  exact 
point  to  be  decided,  I  copy  from  the  record,  omitting  of 
what  is  contained  in  them  only  descriptive  clauses,  and  one 
or  two  special  directions  as  to  small   articles  of  property: 
Item  2,  "  I  devise  and  bequeath  unto  my  wife  Mary  Rob- 
ertson, all  my  property  at  my  death,  both  real  and  personal, 
heretofore  or  hereafter  acquired,  for  the  term  of  her  natu- 
ral life  :"  Item  3,  "  I  devise  and  bequeath  unto  John  B. 
Campbell,  of  said  county,  subject  to  said  life-estate  of  ray 
wife,  certain  real  estate  in  said  city,  to-wit :  (four  described 
lots,  with  the  improvements  thereon)  to  have  and  to  hold 
the  same,  from  and  after  the  death  of  my  said  wife,  in  tmst 
for  the  support,  maintenance  and  use  of  my  daughter  Maiy 
Kirkpatrick  and  her  children  heretofore  and  hereafter  born, 
for  the  term  of  her  natural  life,  free  from  the  contracte, 
liabilities  and  control  of  her  present  or  any  future  hufr 
band  ;  and  at  her  death  in  further  trust  to  equally  divide  the 
same  and  convey  it  in  severalty  to  her  children  living  at  the 
time  of  her  death  ;  or  the  lineal  representatives  thereof, 
per  stirpes ;  and  in  default  of  such  children  and  represen- 
tatives thereof,  in  trust  for  the  children  of  my  son  William  H. 
Robertson  living  at  the  time  of  her  death,  or  the  lineal  repre- 
resentatives  thereof,  ^^r  «^?>/?(?5,  and  such  children  as  may 
be  born  to  him  thereafter :"  Item  4,  "  I  devise  and  bequeath 
unto  Lucius  A.  Luke,  of  the  county  of  Columbia,  and  said 
John  B.  Campbell,  subject  to  said  life  estate  in  my  wife, 
certain  other  real  estate  in  said  city,  to-wit,  (eight  described 
lots,  with  the  improvements  thereon)  to  have  and  to  hold  the 
same  from  and  after  the  death  of  my  wife,  for  the  support 
maintenance  and  use  of  the  present  or  any  future  wife,  and 
the  children  heretofore  or  hereafter  bom,  of  my  son  Wil- 
liam II.  Robertson,  for  the  term  of  his  natural  life,  free 
from  the  debts,  contracts,  liabilities  and  control  of  said 
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"William ;  and  at  his  death,  then  to  equally  divide  the  same 
stmong  and  in  severalty  convey  to  his  children  living:  at  the 
time  of  his  death,  or  the  lineal  representatives  thereof, ^er 
sUrpes ;  and  in  default  of  such  children  and  representatives 
thereof,  then  in  trust  for  the  children  of  my  said  daughter 
Mary,  living  at  the  time  of  my  said  son's  death,  or  the 
lineal  representatives  thereof,  per  stirpes^  and  such  as  may 
be  born  of  her  afterwards ;"  Item  6,  "  I  expressly  direct 
that  such  trustees  do  not  encroach  upon  the  capital,  and 
only  use  the  income  of  said  trust  estate  for  the  beneficia- 
ries thereof,  making  such  reasonable  differences  in  expend!- 
tares  and  allowances  for  each  as  occur  in  families  in  like 
condition,  without  accountability  between  them  therefor:" 
Item  9,  "  I  devise  and  bequeath  after  the  death  of  my  wife 
the  rest  and  residue  of  my  property,  and  all  the  property 
aforementioned  or  the  proceeds  thereof,  not  hereinbefore 
otherwise  disposed  of,  of  every  description,  unto  my  execu*- 
tors,  executrix,  the  survivors  or  survivor,  or  acting  one 
hereof,  to  have  and  to  hold  the  same  in  trust  to  and  for 
"^e  use,  benefit  and  behoof  or  all  my  grand-children,  ^^r 
^xypUa^  heretofore  or  hereafter  born,  the  survivors  or  sur- 
^vor  of  them,  until  majority  or  marriages,  and  as  each 
^>ne  arrives  at  the  age  of  twenty-one  years  or  marries^  then 
"^o  take  out  and  convey  to  him  or  her  in  fee  simple  one 
^3qual  share  therof,  according  to  the  number  then  entitled 
^apon  their  majority  or  marriage ;  and  if  the  last  one  so  en- 
titled shall  die  before  majority  or  marriage,  then  at  the 
^eath  of  such  one,  this  last  share  shall  be  equally  divided  and 
"^ionveyed  to  the  said  grand-children  surviving,  or  the  rep- 
^reeentatives  thereof  per  siirpesP     The  6th  and  8th  items 
authorized  the  sale* of  certain  property. 

The  will  was  made  on  the  11th  of  November,  1873,  and 
the  wife  of  testator  was  named  as  executrix,  together  with 
John  B.   Campbell  and  John  T.  Shewmake  as  executors. 
The  executrix  and  tenant  for  life  died  in  1875.    This  bill 
was  filed  on  the  13th  of  September,  1877,  the  parties  there- 
to being  as  stated  in  the  report    At  the  trial  the  jury,  in 
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marry.    None  but  such  as  fulfilled  the  condition  of  ma- 
jority or  marriage  would  be  entitled  to  participate.    The 
uropds,  "  to  have  and  to  hold  the  same  in  trust  to  and  for 
the  use,  benefit  and  behoof  of  all  ray  grand-children,  ^r 
capita^  heretofore  or  hereafter  born,  the  survivors  or  sur- 
vivor of  them,  untU  majority  or  marriage,"  are,  when  con- 
straed  with  their  immediate  context,  the  same  in  meaning 
as  if  the  testator  had  said,  '*'  to  have  and  to  hold  the  same 
in  trust  to  and  for  the  use  of  such,  and  such  only,  of  my 
grand-children,  per  capita^  heretofore  or  hereafter  born,  as 
shall  attain  majority  or  marry."     The  legal  title  is  put  in 
the  executors  as  trustees,  and  they  are  not  only  to  '^  take 
out "  an  equal  share  for  each  beneficiary  at  the  appointed 
time,  but  they  are  also  to  "convey"  it.     Is  the  share  which 
the  executors  are  thus  directed  to  take  out  and  convey  to  he 
ascertained  by  looking  at  the  corpus  only,  or  is  it  to  be  ascer- 
tained by  computing  both  the  corpus  and  the  income  ?    It 
seems  to  us  that  the  latter  is  the  mode  contemplated,  and  if 
80,  the  income  is  as  effectually  tied  up  as  the  corpus ;  the 
two  are  inseparable.     One  of  the  grand-children  has  already 
attained  majority,  and  the  rest  are  minoi-s.    Every  one  of 
these  minors  may  fail  either  to  marry  or  to  survive  their 
aninority.     In  that  event,  the  grand-child  now  of  age  would 
prove  the  sole  owner  of  the  whole  fund  unless  other  issue 
should  spring  from  the  testator's  son  or  daughter  and  sur- 
^ve  till  majority  or  marriage,  or  unless  this  eldest  grand- 
child should  die  before  the  last  survivor  of  the  others.     In 
^his  latter  case,  the  representatives  of  the  adult  grand-child 
^that  is,  the  great  grand-children  of  the  testator)  would  take 
^he  whole.    It  is  thus  apparent  that  every  one  of  the  com- 
plainants in  the  bfll  is  subject  to  be  superseded,  not  only 
\)j  the  adult  grand-child,  but  by  grand-children  yet  unborn, 
and  even  by  great  grand -children  of  the  testator.     If,  there- 
fore, maintenance  wore  allowed  to  the  complainants  out  of 
tiie  fund,  whether  out  of  income  or  corpus^  there  is  no 
certainty  that  they  would  be  eating  their  own  bread,  and 
not  the  bread  of  their  brothers  and  sisters,  their  nephews 
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or  nieces,  their  cousins  or  second  cousins.  It  is  true  the 
complainants  are  apparent  or  presumptive  owners,  bat  that 
does  not  warrant  present  consumption.  They  must  wait 
for  their  inchoate  right  to  ripen  by  time  into  a  perfect  and 
complete  title. 

Any  doubt  which  might  be  entertained  upon  the  con- 
struction of  the  ninth  item  of  the  will,  regarded  by  itself, 
is  dispelled  by  looking  back  to  the  third  and  fourth  items. 
In  these,  the  testator  has  dealt  for  himself  with  the  question 
of  support  for  his  grand-children,  and  has  made  express 
provision  for  it,  as  far  as  it  was  his  pleasure  to  do  so.  The 
decree  was  erroneous,  and  must  be  vacated. 

Judgment  reversed. 


Jones  et  al.,  executors,  vs.  The  Georgia  Bailroad  Company. 

To  cancel,  as  a  cloud  upon  complainant's  title,  a  deed  which  was  duly 
recorded  and  had  been  upon  record  for  forty  years  before  the  filing 
of  the  bill,  it  is  not  enough  that  the  complainant  has  the  better 
legal  title,  by  reason  of  prescription,  etc.;  but  it  must  appear 
that  his  is  the  better  title  in  justice  and  equity.  If  the 
main  transaction  has  become  involved  in  the  obscurities 
of  time,  so  that  it  is  a  mystery  not  now  explainable  why  con- 
flicting muniments  of  title,  emanating  from  the  same  source, 
are  outstanding,  each  party  will  be  left  to  make  such  use  of  his  deed 
in  a  court  of  law  as  he  can.  A  court  of  equity  will  neither  cancel 
the  older  deed,  nor  enjoin  the  grantee  therein  from  asserting  it  as  a 
muniment  of  title.  Where,  on  the  case  made,  there  is  nothing 
higher  than  the  ordinary  rules  of  law  to  bind  the  conscience,  there 
is  nothing  higher  to  bind  the  conduct. 

Equity.  Clpud  on  title.  Deeds.  Before  Judge  Gib- 
son.    Richmond  Superior  Court.     October  Term,  1878. 

On  February  12th,  1836,  Nelson  conveyed  to  the  defend- 
ant a  certain  lot  of  land.  The  deed  thereto  was  recorded 
on  the  25th  of  the  following  May.  On  March  4,  of  the 
next  year,  Kelson  executed  two  deeds,  which  together  cov- 
ered the  same  property — one  to  defendant,  embracing  a 
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strip  forty  feet  in  width ;  the  other  to  George  Jones,  jr., 
covering  the  remaining  portion  of  the  lot.  On  the  10th  of 
the  same  month,  George  Jones,  jr.  conveyed  to  Sarah 
Jones. 

These  last  two  deeds  from  Nelson  bear  the  same  date,  are 
witnessed  by  the  same  persons,  and  were  drawn  by  the  same 
draftsman,  to-wit:  Henry  H.  Gumming,  Esq.  One  of  the 
witnesses,  C.  B.  Martin,  was  then  book-keeper  of  defendant, 
and  the  other,  J.  Edgar  Thompson,was  tlien  chief  engineer  of 
defendant  and  authorized  to  make  purchases  or  exchanges 
for  said  defendant  of  property  at  Augusta,  such  as  William 
Gumming  and  Hays  Bowdry  in  consultation  with  him  might 
think  best,  etc.  He  surveyed  and  located  the  railroad,  sup- 
erintended the  laying  of  the  track,  and  was  familiar  with 
all  the  lands  purchased  for  the  use  of  same. 

The  deed  to  defendant  recites  the  fact  that,  at  the  time, 
the  lot  in  its  entirety  belonged  to  Matthew  Nelson  ;  the  deed 
to  George  Jones,  Jr.  bounds  the  part  sold  to  him  by  the 
part  sold  to  the  defendant,  showing  that  the  deed  to  George 
Jones,  Jr.  was  second  to  the  deed  to  defendant,  or  drawn 
in  pursuance  of  the  sale  to  defendant;  this  strip  of  defend- 
ant represents  the  right  of  way  of  the  Georgia  Railroad  and 
has  been  so  used  ever  since  the  4th  March,  and  also  the 
same  part  of  said  entire  lot  was  so  used  before  that  time 
for  road-bed,  etc.,  of  defendant. 

George  Jones  and  Sarah  Jones  took  immediate  possession 
of  the  property  covered  by  the  deed  from  Nelson  to  the 
former,  and  they  or  their  representatives  have  so  remained 
ever  since.  The  possession  has  been  continued,  notorious, 
peaceable,  and  with  the  full  knowledge  of  the  authorities 
of  the  Georgia  Railroad.  No  claim  was  asserted  on  the  part 
of  said  road  to  the  land  until  the  year  1875  or  1876,  when 
it  set  up  posts  on  the  corners  of  the  whole  lot,  in  its  en- 
tirety, embracing  its  strip  as  well  as  the  part  conveyed  to 
George  Jones,  Jr. 

Upon  these  facts,  the  executors  of  Sarah  Jones  filed  their 
bill  to  enjoin  the  Georgia  Railroad  from  asserting  its  deed 
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conveyed  the  same  land  twice,  once  to  the  Georgia  Rail- 
road, and  then  a  part  of  it  a  second  time  to  the  Georgia 
Eailroad,  and  the  balance  to  Jones.  There  is  no  explana- 
tion of  why  this  occurred;  it  is  simply  a  mystery  enveloped 
in  the  obscurity  of  time.  No  mere  presumption  is  to  be 
indulged  against  the  good  faith  of  either  transaction,  more 
especially  as  there  are,  not  one,  but  two  theories  upon  which 
they  can  be  reconciled.  The  first  is,  that  though  the  inter- 
val had  been  but  little  over  a  year,  it  is  possible  that  the 
first  purchase  by,  and  the  first  conveyance  to,  the  Georgia 
Railroad,  had  been  forgotten,  and  that  the  second  purchase 
by  the  Georgia  Railroad  was  really  a  purchase  of  what  al- 
ready belonged  to  it.  In  that  case,  there  would  be  a  mis- 
take, but  not  one  for  which  the  first  deed  ought  to  be  set 
aside.  The  only  correction  which  either  law  or  equity 
would  call  for,  would  be  the  refunding  by  Nelson  of  the 
price  received  from  the  railroad  on  the  second  purchase, 
and  the  cancellation  of  the  deed  for  which  that  price  was 
paid.  The  second  theory,  which  is  much  the  more  proba- 
ble of  the  two,  is,  that  the  Georgia  Railroad,  finding  that  it 
needed  only  a  way  through  the  premises,  conveyed  back  to 
Nelson,  and  then  took  from  him  the  second  deed.  Nelson, 
on  the  same  day,  selling  and  conveying  to  Jones  all  the 
residue  of  the  lot.  The  adoption  of  this  theory  would  be 
as  far  as  the  former  from  justifying  a  cancellation  of  the 
deed  of  1836.  On  the  contrary,  that  deed  would  itself  be 
a  link  in  the  chain  of  title  to  Jones,  as  well  as  a  link  in  the 
chain  to  the  Georgia  Railroad.  No  court  would  cancel  an 
elder  deed  because  a  younger  one,  required  to  complete  the 
chain,  was  not  recorded  and  could  not  be  found. 

It  is,  however,  not  indispensable  that  we  should  propound 
a  theory  on  which  all  the  three  deeds  from  Nelson  can  be 
harmonized.  Suppose  they  cannot  be  harmonized  now 
after  such  a  lapse  of  time,  what  is  the  consequence  ?  A 
party  aggrieved,  or  likely  to  be  aggrieved,  by  an  outstand- 
ing deed,  may  show  that  it  could  not,  in  good  conscience, 
be  enforced,  and  may  have  it  canceled.     The  very  reason 
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why  equity  will  cancel  it,  as  a  cload  npon  title,  is  that  the 
proof  to  brand  it  can  be  made  now,  but  perchance  cannot 
be  made  hereafter.  But  suppose  the  party  waits  until  the 
apprehended  evil  has  already  happened — until  the  evidence, 
if  ever  it  existed,  to  expose  the  turpitude  of  the  deed,  has 
been  swallowed  up  ;  until  the  day  of  knowledge  has  passed, 
and  the  night  of  ignorance  or  oblivion  has  come,  what  can 
a  court  of  equity  do?  Nothing — simply  nothing.  Theee 
complainants  have  waited  until,  though  they  are  still  able 
to  raise  a  mystery,  they  are  utterly  unable  to  solve  it. 
Where  is  Nelson  ?  Where  is  George  Jones,  Jr.?  Where 
is  J.  Edgar  Thompson  ?  and  where  is  C.  B.  Martin  ?  Where, 
too,  are  Henry  H.  and  William  Gumming,  and  Hays  Bow- 
dry  ?  When  this  old  deed  was  executed  and  recorded,  and 
perhaps  for  many  years  afterwards,  these  men  could  have 
enlightened  a  court  and  jury  concerning  it ;  and  we  need 
no  other  reminder  of  how  much  truth  can  perish  in  forty 
years,  than  the  fact  that  the  testimony  of  not  one  of  them 
is  found  in  the  record  of  this  case.  The  complainants  urge 
that  their  title  has  come  to  a  good  and  perfect  ripeness  by 
prescription.  Very  well,  that  renders  it  good  at  law,  and 
the  evidence  of  the  prescription  is  but  stronger  instead  of 
weaker  as  time  advances ;  and  so  there  is  the  less  reason 
for  equity  to  interfere.  Who  ever  knew  the  adverse  paper 
title  to  be  called  in  and  canceled,  because  prescription  had 
rendered  it  impotent  and  unavailable?  They  also  urge  that 
both  the  younger  deeds  from  Nelson  bear  the  same  date, 
were  written  by  the  same  person,  and  attested  by  the  same 
witnesses — one  of  them  the  chief  engineer  and  the  other  the 
book-keeper  of  the  Georgia  Railroad.  But  these  facts  do 
not  show,  nor  tend  to  show,  that  the  prior  deed  ought  to  be 
canceled.  There  is  uo  evidence  that  the  draftsman  or  the 
witnesses  knew  of  that  deed,  or  that  they  did  or  said  any- 
thing to  induce  Jones  to  make  the  purchase  or  pay  hifi 
money.  It  was  not  their  business  to  guard  his  contracts, 
and  warn  him  against  taking  a  bad  or  defective  title.  So 
far  as  the  witnesses  are  concerned,  they  might  have  attested 
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the  deed  to  Jones  without  knowing  anything  of  its  con- 
tents, or  of  its  application  to  this  particular  land.  Noth- 
ing is  more  common  than  for  witnesses  to  attest  the 
execution  of  a  deed  without  reading  it  or  hearing  it  read, 
or  being  aware  of  its  subject-matter.  The  presumption 
ought  to  be,  and  is,  that  if  it  was  their  duty  to  make  any 
disclosure  or  communication  to  Jones  on  the  occasion,  they 
made  it.  There  is  no  evidence  th^t  they  were  silent.  All 
that  is  certainly  known  as  to  the  notice  to  Jones,  or  the 
want  of  notice,  is  that  he  purchased  with  constructive 
notice,  the  old  deed  having  been  duly  recorded  nine  or 
ten  months  before.  Whether  or  not  he  also  had  actual 
notice,  is,  like  most  of  the  other  material  facts,  left  in  the 
dark.  A  further  point  urged  by  the  complainants  is,  that 
the  second  deed  to  the  Georgia  Railroad  recites  that  the  lot 
in  its  entirety  belonged  to  Nelson.  There  is  no  evidence 
that  this  recital  was  ever  seen  by  Jones,  or  that  it  was 
known  to  him,  or  in  any  way  influenced  his  action.  Let  it 
be  conceded  that  the  recital  is  true,  and  that,  whether  true 
or  false,  it  binds  the  Georgia  Railroad,  what  then  ?  Its 
bearing  is,  not  to  destroy  the  old  deed,  but  to  suggest  that 
after  that  deed  was  made  and  recorded,  the  Georgia  Rail- 
road conveyed  the  lot  back  to  Nelson  by  a  deed  which  is 
not  now  forthcoming.  To  make  the  papers  tally  with  the 
recital,  the  thing  wanted  is  not  fewer  deeds,  but  more — is 
not  to  strike  out  a  link  from  the  chain  of  title,  but  to  in- 
sert a  missing  link.  But  if  the  recital  binds  the  Georgia 
Railroad,  why  is  not  that  sufficient  to  protect  complainants 
against  the  old  deed,  and  why  should  they  seek  to  cancel  it 
at  this  late  day  ?  With  forty  years  possession  of  the  prem- 
ises, and  this  recital  to  stand  upon,  how  can  the  old  deed 
ever  disturb  them  ?  Taking  the  showing  which  the  com- 
plainants themselves  make,  they  need  no  injunction  to  re- 
strain the  use  of  that  deed,  and  no  decree  to  cancel  it. 
Their  position  is  impregnable  at  law,  and  they  are  in  no 
danger  of  losing  the  evidence  on  which  their  present 
strength  depends.    Time  never  crumbles  prescriptive  title. 
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but  only  solidifies  it,  converting,  as  it  were,  the  loose  sand 
into  imperishable  stone.  But  were  the  complainants  len 
fortunate,  did  they  really  need  the  aid  of  equity,  if  their 
future  security  depended  on  canceling  the  deed  of  1836, 
they  make  no  case  for  cancellation.  They  show  trium- 
phantly that  the  deed  has  lost  all  its  potency  as  a  title  at 
law  adverse  to  theii*s,  but  they  fail  to  show  that  it  has  or 
ever  had  any  equitable  taint.  It  may  be,  and  for  aught 
that  appears  it  is,  as  pure  a  deed  as  any  of  the  three.  If 
once  pure,  it  was  not  rendered  impure  by  a  second  purchase 
of  a  part  of  the  same  land  by  the  Oeorgia  Railroad,  nor 
by  a  failure  to  assert  it  against  Jones,  or  Mrs.  Jones,  or  the 
complainants,  the  executors,  until  so  late  that  its  asse^tioD 
would  bo  fruitless.  Going  back  to  the  original  transactioni 
concerning  this  land,  it  is  by  no  means  certain  that  the 
second  purchase  by  the  Georgia  Railroad  was  not  an  over- 
sight; and  if  it  was  an  oversight,  the  deed  now  in  question 
is  the  only  one  of  the  three  by  Nelson  which  ought  ever 
to  have  been  made.  It  is  rather  easier  for  a  corporation  to 
be  the  victim  of  a  blunder  of  this  sort,  than  for  a  natural 
person  to  be  so  victimized.  The  former  has  no  mind  or 
faculties  of  its  own,  and  ha«  to  depend  upon  those  of 
officers  and  agents.  Its  agents  are  sometimes  numerous, 
and  one  may  ignorantly  repeat  what  another  has  already 
effectually  done;  and,  with  regard  to  timely  discovery, 
there  is  the  risk  of  carelessness  and  inattention,  as  well  as 
the  hazards  resulting  from  a  frequent  change  of  agents— 
their  withdrawal  or  dismissal,  and  a  consequent  cessation  of 
all  interest  on  their  part  in  the  affairs  of  the  company.  CTn- 
less  the  complainants  could  by  evidence  penetrate  and 
dissolve  the  mystery  which  hangs  over  the  three  Nelson 
deeds,  and  show  that  the  first  has  a  moral  canker,  on  ac- 
count of  which  its  legal  vitality  (now  reduced  it  would 
seem  to  the  very  minimum  of  deed-life)  ought  to  be  vio- 
lently extinguished,  the  doctrine  of  the  "  survival  of  the 
fittest"  should  be  left  to  take  its  course.  On  the  case 
made  against  the  Georgia  Railroad  there  is  nothing  higher 
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to  bind  its  conscience  than  the  ordinary  rales  of  law ;  and 
this  being  so,  there  is  nothing  higher  to  bind  its  conduct. 
Let  it  do  with  the  old  deed  whatever  it  legally  can,  for  in 
this  instance  legality  and  morality  are  one. 

The  phraseology  of  the  motion  made  to  dismiss  the  bill 
may  be  criticised,  and  so  perhaps  may  the  time  of  the  mo- 
tion ;  but  as  neither  the  bill  nor  the  evidence  is  good  for 
any  decree  or  judgment  whatever  on  the  line  of  injunction 
or  cancellation,  mere  niceties  of  practice  may  be  passed 
over.  It  was  proper  to  dismiss  the  bill,  not  for  the  want 
of  jurisdiction,  but  for  the  want  of  a  state  of  facts  which 
would  entitle  the  complainants  to  the  relief  which  .they 
Bought.  There  was  very  ample  jurisdiction,  but  no  occa- 
sion for  its  exercise. 

Judgment  affirmed. 


Wall,  executor,  for  use,  V8,  Jones. 

1*  On  a  bill  filed  by  an  administrator  against  the  heir  of  his  intestate, 
a  decree  directing  that  certain  specific  lands  of  the  intestate  in  the 
hands  of  the  heir  be  sold  to  pay  an  outstanding  debt  of  the  estate, 
on  which  judgment  has  been  recovered  against  the  administrator,  is 
not,  as  against  the  heir,  a  decree  for  money,  but  for  property,  and 
the  same  does  not  become  dormant  under  section  4219  of  the  Code. 

2.  The  execution  or  process  of  sale  issued  upon  such  a  decree  may  be 
in  favor  of  the  administrator  for  the  use  of  the  judgment  creditor, 
the  decree  itself  directing  that  the  proceeds  of  sale  be  applied  to  the 
judgment. 

Judgments.  Statute  of  limitations.  Executors  and 
administrators.  Execution.  Levy  and  sale.  Before  Judge 
Babtlett.      Wilkinson  Superior  Court.     October  Term, 

►1878. 

An  execution  dated  February  1,  1875,  wherein  the  sher- 
ifis  are  directed  to  cause  to  be  made  of  certain  described 
lands  $1,134.15  principal,  besides  interest  and  costs,  which 
James  Jackson,  for  the  use  of  William  C.  Parker,  lately 
reeovered  in  Wilkinson  superior  court  against  Joseph  T. 
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Jones,  was,  on  Febmary  26, 1878,  levied  upon  the  property 
therein  named.  To  this  process  Jones  filed  an  affidavit  of 
illegality  setting  forth  the  following  grounds  : 

1.  The  execution  was  based  upon  a  decree  which  was 
dormant  at  the  date  it  issued,  and  dead  at  the  time  of  the 
levy. 

2.  The  execution  materially  varies  from  the  decree  upon 
which  it  purports  to  be  based,  said  decree  being  in  favor  of 
James  Jackson,  whilst  the  execution  is  in  favor  of  said 
Jackson  for  the  use  of  William  C.  Parker. 

The  case  was  submitted  to  the  court  without  the  inter- 
vention of  a  jury.     The  decree  referred  to  in  the  execution 
was  based  upon  a  bill  filed  by  Jackson,  formerly  administrator 
of  Rebecca  Jones,  against  Joseph  T.  Jones,  to  subject  cer- 
tain land  which  had  been  turned  over  to  him  as  the  heir-at- 
law  by  said  administrator,  to  the  payment  of  certain  judg- 
ments obtained  against  such  administrator  on  a  debt  of  his 
intestate.     Upon  this  bill,  cross-bill,  answer,  etc.,  the  jury, 
on  November  14,  1867,  returned  a  verdict,  in  substance,  as 
follows  :  We  find  that  the  Parker  debt,  on  which  judgments 
were  rendered  at  the  August  term,   1866,  of  Wilkinson 
county  court,  against  James  Jackson  as  the  administrator  of 
Rebecca  Jones,  deceased,  was  a  debt  of  said  deceased,  and 
that  the  same  is  still  unpaid.     We  further  find  that  certain 
land  (describing  that  levied  on)  was  originally  the  property 
of  said  deceased,  and  was  turned  over  by  James  Jackson  to 
Joseph  T.  Jones,  heir-at-law,  and  is  subject  to  the  payment 
of  the  aforesaid  Parker  debt.     We  further  find  that  said 
land  be  sold  under  the  rules  and  regulations  governing 
sheriffs'  sales,  and  that  the  proceeds  thereof,  or  so  much  as 
may  be  necessary,  be  applied  to  the  payment  of  said  debt, 
and  the  costs  of  this  proceeding. 

The  decree  of  the  chancellor  was  entered  on  the  same 
day,  and  was  substantially  a  repetition  of  the  last  division 
of  the  verdict  of  the  jury,  with  the  direction  that  execution 
do  issue. 

Jackson  having  died,  Wall,  his  executor,  was  made  » 
party  in  his  stead. 
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The  court  held  that  the  judgment  was  dormant  at  the 
time  the  execution  issued,  sustained  the  ille^lity  and  dis- 
missed the  levy.    To  this  ruling  the  plaintiff  excepted. 

.  J.  G.  OcKiNOTON,  by  J.  A.  Billups,  for  plaintiff  in  error, 
cited  7  Ga.,  495  ;  40  /6.,  412;  8  75.,  32 ;  18  /&.,  749 ;  33 
/ft.,  151 ;  Code,  §§3639,  4217,  4219. 

W.  W.  Williamson,  for  defendant,  cited  58  Ga,,  278  ; 
8  ift.,  97, 106, 1 10, 325;  7  lb.,  164,  495;  Code,  §§2924,  2309, 
2316,  3328,  3377,  3378,  3381,  3382,  4215,  4217,  4219  ;  56 
Ga.j  138,  640;  Hill  on  Trustees,  247;  Angell  on  Lim., 
§178  ;  2  Par.  on  Con.,  342. 

Bleckley,  Justice. 

1.  The  decree  was  rendered  in  1867,  and  the  execution 
did  not  issue  until  1875,  when  more  than  seven  years  had 
expired.  The  levy  was  not  made  until  1878,  when  more 
than  ten  years  from  the  rendition  of  the  decree  had  expired. 
The  question  is,  was  the  decree  dormant  ?  In  section  4219, 
the  Code  declares :  "  Decrees  in  equity  for  the  payment  of 
money  shall  become  dormant  like  other  judgments  when 
not  enforced,  and  may  be  revived  upon  petition  and  notice, 
without  a  bill  or  writ  of  scire  faciaa.^^  The  provision  here 
referred  to  in  respect  to  other  judgments  is  in  section  2914, 
and  is  as  follows  :  "  No  judgment  hereafter  obtained  in  the 
courts  of  this  state  shall  be  enforced  after  the  expiration  of 
seven  years  from  the  time  of  its  rendition  when  no  execu- 
tion has  been  issued  upon  it ;  or  when  execution  has  been 
issued,  and  seven  years  have  expired  from  the  time  of  the 
last  entry  upon  the  execution,  made  by  an  officer  authorized 
to  execute  and  return  the  same :  such  judgments  may  be 
revived  by  scire  faciaa,  or  be  sued  on  within  three  years 
from  the  time  they  become  dormant." 

Prior  to  the  Code,  decrees  for  the  payment  of  money  were 
held  to  be  within  the  dormant  judgment  act,  8  Ga,,  32;  but 
decrees  for  the  performance  of  a  duty  were  not,  33  Ga.^ 
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148.  SO)  it  was  held  that  a  jadgaient  at  law  foreelosiDg  a 
mortgage  was  not  within  the  act,  and  did  not  become  dor- 
mant. 7  Ga,,  495.  These  rulings  are  all  as  applicable  to  the 
Code  as  to  the  statute  on  which  they  were  made,  for  the 
Code  is  not  substantially  different  from  that  statute,  teach- 
ing the  question  now  under  consideration.  It  is  obvious 
that  the  decree  before  us  is  dormant  or  not  dormant  accord- 
ingly as  it  may  be  classified  with  decrees  for  the  payment 
of  money,  or  with  those  not  for  the  payment  of  money.  To 
which  class  does  it  belong  ?  An  administrator  turned  over 
to  the  heir-at-law  all  the  realty  belonging  to  the  intestate. 
Afterwards  a  creditor  of  the  intestate  obtained  a  judgment 
against  the  administrator.  It  is  not  pretended  that  this 
judgment  is  dormant ;  on  the  contrary,  it  has  been  kept 
alive,  and  has  long  been  in  active  pursuit  of  this  very  land. 
Sec  55  Ga.y  11 ;  60  /*.,  500.  The  administrator  filed  a  bill 
against  the  heir  to  subject  the  specific  realty  which  the  heir 
had  received  from  him,  to  the  payment  of  the  creditor's 
judgment.  On  that  bill  the  decree  was  rendered.  The 
decree  does  not  require  the  heir  to  pay  anything  or  do 
anything,  nor  is  it  operative  against  property,  other  than 
the  realty  in  question.  It  has  no  lien  upon  anything 
else.  It  orders  a  sale  of  the  land,  and  the  application 
of  the  proceeds  to  the  creditor's  judgment.  'Whoever 
heard  of  an  order  to  sell  specific  property  becoming  dor- 
mant? Of  this  nature  is  a  judgment  foreclosing  a  mort- 
gage ;  and  it,  as  we  have  seen,  does  not  become  dormant 
Why,  then,  should  a  decree  in  equity  which  goes  against 
specific  property  and  no  other,  become  dormant  ?  The  con- 
demnation of  the  land  by  the  decree  was  not  as  the  prop- 
erty of  the  heir,  but  as  the  property  of  the  intestate,  and 
amounted  to  a  recovery  of  the  land  by  the  administrator 
from  the  heir,  to  whom  he  had  distributed  it  prematurely. 
It  was  a  recovery  of  the  land,  and  a  decree  to  sell  it  to  re- 
lieve the  administrator  from  his  liability  for  this  debt  The 
land  was  not  properly  administered,  and  equity  undertook 
to  correct  and  complete  the  administratioQ.    The  overplus, 
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above  the  debt  and  costs,  which  a  sale  of  the  land  may  pro- 
duce, is  all  that  belongs  to  the  heir,  and  that  he  will  get. 
The  decree  follows  trust  property,  overtakes  and  condemns 
it.  The  sale  might  have  been  made  under  the  decree  alone, 
without  any  execution,  and  that  would  have  been  the  better 
course  if  the  decree  had  not  ordered  execution  to  issue.  It 
is  not  easy  to  see  why  an  execution  was  thought  necessary 
or  appropriate,  but  ap  the  authority  to  sell  is  really  in  the 
decree,  the  execution  does  not  vitiate  that  authority,  though 
apparently  superfluous.  We  think  the  decree  is  not,  in  any 
sense,  a  decree  for  the  payment  of  money,  but  for  the  re- 
covery and  disposition  of  property,  and,  therefore,  that  it  is 
not  dormant.  The  dormant  judgment  provisions  of  the 
Code  are  no  more  applicable  to  it  than  they  are  to  a  recov- 
ery in  ejectment,  or  to  a  judgment  foreclosing  a  mortgage. 
Its  whole  force  is  against  the  specific  property. 

3.  One  of  the  grounds  of  illegality  alleged  in  the  affida- 
vit is,  that  the  name  of  the  creditor  is  introduced  in  this 
execution  as  the  usee  of  the  administrator  This  is  no  sub- 
stantial variance  from  the  decree,  inasmuch  as  the  decree 
itself  directs  the  money  to  be  applied  to  the  creditor's  debt 
against  the  administrator. 

Judgment  reversed. 


SUMHKRALL  V8.  GrAHAM. 

One  who  purchases  land,  pays  for  it,  and  enters  into  possession,  cannot, 
before  eviction  under  title  paramount,  recover  the  money  back  in 
an  action  for  money  had  and  received,  without  surrendering  the 
possession  or  offering  to  do  so,  though  the  seller  refuses  to  exec  ute  a 
conveyance  in  terms  of  the  contract.  To  rescind  the  purchase  and 
keep  the  land,  is  not  allowable. 

Vendor  and  purchaser.  Contracts.  Eescision.  Before 
Jadge  Haskis.  Appling  Superior  Court.  September 
Term,  1878. 

Snmmerall  brought  complaint  against  Graham  for  $147.17, 
rm  an  account  for  money  had  and  received,  due  December 
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15,  1875.  No  plea  appears  Id  the  record.  The  evidence 
for  the  plaintiff  presented  the  following  facts  : 

lu  the  year  1870  or  1871,  lie  purchased  from  defendant 
lot  461  in  the  3d  dlBtrict  of  Appling  county,  for  $150.0M. 
and  paid  the  larger  portion  of  the  purchase  money.  (The 
evidence,  though  confused,  shows  tlie  amount  paid  to  have 
been  at  least  $135.0<.i.)  Though  frequeutly  applied  to,  de- 
fendaot  has  failed  to  make  him  a  title.  Ue  has  been  com- 
pelled to  purchase  the  title  of  Mrs.  A.  T.  Surrericy  to  tlie 
lot  to  prevent  a  suit  for  timber  that  has  been  cut  there- 
froin. 

He  introduced  a  grant  from  the  state  to  A.  M.  Smith, 
covering  the  lot,  dated  December  18,  1S42;  also  a  deed 
thereto  to  him  from  Mrs.  Surrency,  of  date  January  1", 
1876,  consideration  i^l5U.O0. 

The  court  ordered  a  noii-anit  npon  the  ground  that  the 
plaintifi  had  neither  shown  an  eviction  nor  a  complete  out- 
standing title.     To  this  ruling  exception  was  taken. 

G.  J.  HoLTOH,  by  brief,  for  plaintiff  in  error. 
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made  out  between  Surrency  and  Smith,  and  how  the  former 
came  to  his  asserted  ownership  is  left  wholly  unexplained. 
The  non-suit  was  proper.  Restitution  before  absolution  is 
as  sound  in  law  as  in  theology ;  and  that  doctrine  prevents 
an  ex  parte  rescision  by  the  plaintiff  without  restoring  the 
defendant  to  his  original  situation.  Code,  §2860. 
Judgment  affirmed. 


Cochran  vs.  The  State  of  Georgia. 

1.  The  state  cannot  inflict  capital  punishment  without  first  trying  the 
prisoner  according  to  law.  It  is  expressly  commanded  by  statute 
(Uode,  §4679,)  that  the  panel  shall  be  put  upon  the  accused.  This 
proceeding  cannot  lawfully  be  omitted  where  in  due  time  the  pris- 
oner's counsel  gives  fair  notice  that  he  waives  nothing. 

2.  Only  for  failure  to  put  the  second  panel  of  jurors  upon  the  prisoner, 
is  a  new  trial  ordered.  All  the  other  grounds  of  the  motion  were 
properly  overruled. 

Criminal  law.  Jury.  Practice  in  the  Superior  Court. 
Before  Judge  Pottle,  Jasper  Superior  Court.  October 
Adjourned  Term,  1878. 

Cochran  was  placed  on  trial  for  the  murder  of  Greer, 
and  convicted.  He  moved  for  a  new  trial  upon  the  follow- 
ing, among  others  grounds : 

Because  the  court  erred  in  permitting  the  second  panel 
of  jurors,  twenty-four  in  number,  to  be  put  on  defendant 
without,  having  first  given  him  an  opportunity  to  challenge 
the  same. 

In  reference  to  this  ground  the  court  remarks  that  after 
the  first  panel  had  been  exhausted,  a  new  panel  or  list  with 
twenty-four  names  was  handed  to  prisoner's  counsel.  No 
formal  array  was  put  apon  the  prisoner,  and  the  court  said, 
"  if  no  objection  to  the  array  was  made,  it  would  consider 
it  waived."  To  which  counsel  replied,  "  We  waive  noth- 
ing." The  court  said,  *'  Some  things  are  considered  waived 
by  fiileiice."  No  objection  to  the  array  was  made  and  the 
case  proceeded  as  usual. 
47 
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The  motion  was  overruled  and  defendant  excepted. 

Eugene  S.  Baktlett  ;  Bolling  Whitfield,  for  plaintiff 
in  error. 

Robert  Whiffield,  solicitor-general,  by  Jackson  &  Lump- 
kin, for  the  state,  cited  47  Ga.,  598,  607;  22  /J.,  546,  557; 
27  lb,,  287,  289,  294. 

Bleckley,  Justice. 

1.  "  When  any  person  shall  stand  indicted  for  any  offense 
which  upon  conviction  may  subject  him  to  the  punishment 
of  death,  or  to  imprisonment  in  the  penitentiary,  it  shall  be 
the  duty  of  the  court  to  have  impaneled  forty-eight  jurore, 
twenty-four  of  whom  shall  be  taken  from  the  two  panels  of 
petit  jurors,  from  which  to  select  the  jury  for  the  trial  of  such 
offense ;  and  in  the  event  the  jury  cannot  be  made  op  of 
such  panel  of  forty-eight,  the  court  shall  continue  to  furnish 
panels,  consisting  of  such  numbers  of  jurors  as  the  court, 
in  its  discretion,  may  think  proper,  until  a  jury  is  obtain- 
ed."    Code,  §3935.     **Thc  clerk  shall  make  out  three  lists 
of  each  panel,  and  furnish  one  to  the  prosecuting  counsel, 
and  one  to  the  counsel  for  the  defense.     The  clerk  shall 
then  call  over  the  panel,  and  it  shall  be  immediately  put 
upon  the  accused."     Ih.  §4679.     "The  accused  may,  in 
writing,  challenge  the  array  for  any  cause  going  to  show 
that  it  was  not  fairly  or  properly  impaneled,  or  ought  not 
to  be  put  upon  him,  the  suflBciency  of  which  challenge  the 
court  shall  determine  at  once."     /5.,  §4680.     And  see  1 
Chit.  Cr.  Law,  532,     Those  who  are  impatient  with  the 
forms  of  law  ought  to  reflect  that  it  is  through  form  that 
all  organization  is  reached.     Matter  without  form  is  chaos; 
power  without  form  is  anarchy.     The  state,  were  it  to  dis^ 
regard  forms,  would  not  be  a  government,  but  a  mob.    Its 
action  would  not  be  administration,  but  violence.     The  pub- 
ic authority  has  a  formal  embodiment  in  the  state,  and  when 
t  moves,  it  moves  as  it  has  said  by  its  laws  it  will  move. 


FEBKUARY  TERM,  1879.  733 

Satton  v».  Aiken,  tmstee. 

It  proceeds  orderly,  and  according  to  pre  established  regu- 
lations.    The  state,  though  sovereign,  cannot  act  upon  the 
citizen  in  a  diflFerent  manner  from  that  which  the  laws  have 
ordained.      It  cannot  inflict  capital  punishment   without 
iirst  trying  the  prisoner  according  to  law.     There  is  no  dis- 
pensing power.     Courts  have  none.     Courts  are  bound  by 
the  law  no  less  than  the  prisoner  at  the  bar.     The  statute 
^yrhich  requires  each  panel  to  be  put  upon  the  prisoner  is 
imperative,  mandatory.     No  court  has  a  right  to  disregard 
it.     The  words  are  plain,  and  there  is  no  reason  why  they 
should  not  be  obeyed,  and  none  why  any  waiver  should  be 
<»illed  for  or  assumed.     Certainly  none  can  be  assumed  in 
:^sice  of  a  timely  warning  by  the  prisoner  or  his  counsel 
^hat  he  waives  nothing.     If  the  requirement  of  the  statute 
needed  vindication,  we  might  insist  that  putting  the  array 
^upon  the  prisoner  is  not  mere  form,  but  is  of  the  substance 
of  the  proceedings.     It  is  the  ancient  mode  of  commanding 
tkiB  attention  to  the  jpersonel  of  the  panel,  and  of  warning 
Ifciiin  to  exercise  the  right  of  challenge.     But  it  is  enough  that 
^iie  statute  leaves  no  discretion,  declaring,  as  it  does,  that 
^Le  panel  "  shall  be  immediately  put  upon  the  accused." 
Where  is  any  authority  of  law  for  hanging  a  man  who  ex- 
pressly declines  to  waive  his  rights  or  any  of  them,  without 
oomplying  with  this  requisition  ?     Why  try  hiin  at  all,  if 
be  18  not  to  be  tried  as  the  law  prescribes  i 

2.  The  other  grounds  of  the  motion  for  a  new  trial  were 
property  overruled.     We  differ  with  the  presiding  judge 
only  as  to  the  point  we  have  discussed.     On  that  alone  a. 
Dew  trial  is  ordered. 
Judgment  reversed. 


Sutton  vs.  Aiken,  trustee. 

L  ▲  conveyance  in  trust  for  a  woman,  married  or  single,  of  full  age 
and  sound  mind,  with  no  remainder  to  protect,  and  nothing  pre- 
scribed for  the  trustee  to  do,  operates  to  pass  the  legal  title  immedi- 
ately into  the  beneficiary,  the  conveyance  being  made  since  the 
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passage  of  the  act  of  1866  which  secures  to  women  all  their  property 
as  separate  estate.     The  trust  is  executed. 

2.  Where  the  wife's  land  is  conveyed  by  her  and  her  husband  to  pay 
his  debt,  or  to  secure  its  payment,  or  to  induce  its  payment,  slie 
receiving  no  consideration,  the  title  does  not  pass.  Her  deed,  u 
between  her  and  all  persons  affected  with  notice,  is  void. 

3.  Notice  that  a  married  woman  who  has  conveyed  is  still  the  owner 
without  more,  is  enough  to  put  a  stranger  on  inquiry  into  the  facts. 

Trusts.  Title.  Husband  and  wife.  Notice.  Before 
Judge  Tompkins.     Mcintosh  Superior  Court.     May  Term, 

1878. 

Aiken  as  trustee  for  his  wife,  brought  ejectment  against 
Sutton  for  four  acres  of  land.  Subsequently  plaintiff 
amended  by  adding  a  demise  from  his  said  wife,  and  bj 
alleging  that  he  and  his  said  wife  jointly  made  a  deed 
of  the  premises  to  one  Epping,  the  consideration  of  which 
was  the  payment  of  a  debt  due  by  said  Aiken  to  said  Ep- 
ping, and  thus  illegal  and  the  sale  void ;  that  Epping  was 
afterwards  repaid  said  debt  by  the  sale  of  other  property 
and  promised  to  reconvey,  which  he  has  failed  to  do ;  and 
that  when  defendant  proposed  to  purchase  from  Epping, 
he  was  informed  of  these  facts. 

The  defendant  pleaded  as  follows  : 

1.  The  general  issue. 

2.  That  he  bought  the  premises  in  good  faith  and  for  a 
consideration,  and  being  in  possession  ionajide  and  under 
claim  of  right,  he  had  put  on  the  land  improvements  worth 
$1,000,  of  which  he  claimed  the  benefit. 

3.  That  the  conveyance  from  Aiken  and  wife  to  Epping 
was  not  in  payment  of  any  debt  due  by  Aiken  to  Epping, 
but  in  pursuance  of  a  bona  fide  sale  from  Mrs.  Aiken  to 
Epping  for  money  paid  by  Epping  at  the  request  of  Mrs. 
Aiken,  and  without  any  promise  on  the  part  of  Epping  to 
reconvey. 

The  plaintiff  showed  a  chain  of  title  terminating  in  him- 
self, the  last  deed  being  from  Ehett  to  him,  *'  trustee  for 
Fannie  M.   Aiken,"  dated  November  2d,  1868,     In  this 
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conveyance  there  were  no  words  to  create  any  trust  except 
the  description  of  the  grantee  as  "trustee  for  Fannie  M. 
Aiken." 

The  defendant  introduced  a  deed  from  Aiken,  trustee 
for  his  wife,  and  his  said  wife,  to  Epping,  dated  June  13, 
1870,  covering  the  land  embraced  in  the  conveyance  from 
Hhett,  consideration  $1,629.00.     Also,  deed  from  Epping 
to  Sntton,  covering  the  land  sued  for,  dated  June  5,  1873. 
The  defendant  testified  that  he  bargained  for  the  land 
"with  Epping,  and  agreed  to  pay  $300.00.     That  before  he 
obtained  a  deed,  or  built  a  house  or  fence,  he  received  no- 
tice from  plaintiflE  that  it  belonged  to  his  wife  ;  that  he  so 
informed  Epping,  who  told  him  that  it  was  all  right,  and 
Ae  took  his  title.     That  before  plaintiflE  gave  him  notice, 
Sie  went  upon  the  land  with  intent  to  take  possession,  and, 
a  preparation  for  building,  cut  away  brush,  dug  drains, 
nd  otherwise  began  to  clear  up  the  place.     That  his  bar- 
in  was  closed  before  the  notice,  but  he  had  not  paid  for 
he  land,  or  taken  possession  otherwise  than  as  stated. 
Holmes  testified  that  he  purchased  from  Epping  a  pa^ 
the  land  sold  by  Rhett  to  Aiken,  trustee,  for  $1,600.00 ; 
tiliat  he  afterwards  obtained  a  confirmation  from  Mr.  and 
^l^rs.  Aiken. 

Wylly  testified  that  he  rented  from  Epping  the  part  he 
Sold    to   Holmes  before   the   latter  bought,  for  eighteen 
months,  at  $50.00  per  quarter;  that   he  paid  him  about 
^175.00  and  owes  him  the  balance. 

PlaintifiF,  in  rebuttal,  testified,  that  the  property  was  con- 
veyed to  Epping  to  secure  the  repayment  of  money  advanced 
by  him  to  the  United  States  marshal  on  an  execution  against 
Aiken  &  Goodrich,  of  which  firm  plaintiflE  had  been  a  mem- 
ber; that  Epping  took  up  the  execution  at  fifty  cents  on  the 
dollar;  that  Mrs.  Aiken  only  consented  to  sign  the  deed 
upon  the  understanding  that  Epping  would  reconvey  when 
reimbursed ;  that  this  arrangement  was  not  sought  by  Ep- 
ping, but  was  proposed  to  him ;  that  witness  served  written 
notice  of  his  wife's  title  on  Sntton ;  that  Epping  has  already 
received  more  than  he  advanced. 
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Epping  testified,  in  brief,  as  follows :  The  conveyance  to 
him  was  not  made  for  the  purpose  of  paying  or  securing 
any  debt  dne  to  bim  by  Aiken,  but  in  pursuance  of  a  ham 
fide  sale  for  the  consideration  named  in  the  deed.  The 
money  was  paid  at  the  request  of  Aiken  and  wife  to  a 
United  States  deputy  marshal,  who,  as  he  was  informed, 
held  an  execution  against  Aiken.  The  land  sued  for  is 
part  of  the  tract.  When  he  bought  Aiken  was  already 
largely  indebted  to  him,  so  that  when  called  on  for  further 
assistance,  he  declined.  Under  the  most  urgent  pressure 
from  Mr.  and  Mrs.  Aiken,  the  latter  appealing  to  his  wife, 
witness  agreed  to  buy  the  property.  He  sold  the  main 
portion  for  $1,600.00,  but  is  still  considerably  out  of  pocket 
by  the  transaction.  The  account  is  about  as  follows:  Re- 
ceived from  Holmes,  $1,600.00;  rent,  $65.00;  from  Sutton, 
$125.00=$1,790.00.  Paid  for  property  81,629.00;  taxes 
and  insurance,  $140.00;  interest,  $4:00.00;  lawyer's  fees, 
$121.00=:$2,290.00,  leaving  balance  of  about  $500.00  un- 
paid. Did  not  promise  to  reconvey  as  soon  as  he  was 
indemnified,  before  deed  was  made.  Afterwards,  he  was 
several  times  approached  by  Mrs.  Aiken  on  the  subject, 
but  does  not  remember  making  any  such  promise.  Would 
willingly,  however,  have  reconveyed  up  to  tinie  property 
was  sold,  whenever  Aiken  or  wife  would  have  re-imbursed 
him.  They  were  both  apprised  of  the  sales  to  Holmes  and 
Sutton  before  they  were  made. 

Other  evidence  uas  introduced,  not  material  here.  The 
court  charged  the  jury,  in  substance,  that  although  a  mar- 
ried woman  could  convey  her  separate  estate,  yet  her  ability 
to  do  so  was  subject  to  the  restrictions  stated  in  section 
1,783  of  the  Code ;  that  if  the  jury  should  find  that  Mrs. 
Aiken,  in  joining  with  her  husband  as  trustee  in  the  deed 
to  Epping,  had  made  a  contract  of  suretyship,  or  had  as- 
sumed a  debt  of  her  husband,  or  had  made  the  convey- 
ance in  extinguishment  of  a  debt  due  by  her  husband  to 
Ei)ping,  then  the  deed  was  void  and  Epping  obtained  no 
title ;  that  the  title  to  Sutton  would  not  be  void  if  he  took 
without  notice  oi  l\\^  t\^\\\.%  c^t  Q.l«iiua  of  Mrs.  Aiken. 
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The  jnry  fonnd  for  the  defendant.  The  plaintiff  moved 
for  a  new  trial  upon  the  following  grounds: 

1.  Because  title  was  shown  to  be  in  plaintiff,  which  en- 
titled hinj  to  recover,  and  the  evidence  did  not  show  that 
title  had  ever  passed  out  of  him. 

2.  Because  the  court  admitted  in  evidence  the  deed  from 
Aiken,  trustee,  and  wife  to  Epping. 

3.  Because  the  verdict  was  contrary  to  law  and  evidence. 
The  motion  was  sustained  and  defendant  excepted. 

Jackson,  Lawton  &  Basinger,  for  plaintiff  in  error 
«ted  Code,  §§2329,  3092 ;  1  Story's  Eq.  Jur.,  399. 

KcFUS  E.  Lester,  for  defendant,  cited  Code,  §§3717,  3718, 
a783,  1785,2337,  1951;  54  Ga.,  543;  58  /J.,  437;  59  /J., 
S9,  380;  47  /J.,  479 ;  53  76.,  353. 

Bleoklet,  Justice. 

The  verdict  was  for  the  defendant,  and  the  court  granted 
^  new  trial.  Shall  we  reverse  the  order  for  a  new  trial,  is 
"^he  general  question  for  decision. 

1.  There  were  two  demises  in  the  declaration,  one  from 
^AikeD  as  trustee  for  his  wife,  and   the   other  from  Mrs. 
^^iken  herself.     In  whom  was  the  legal  title  prior  to  the 
^:5onveyance  to  Epping?     We  think  it  was  in  Mrs.  Aiken. 
In  the  conveyance  from  Rhett  to  her  husband,  a  trust  for 
lier  benefit  was  indicated  by  the   bare  fact  that  he  was  de- 
nominated  in  the  deed  her  trustee.     Section  2307  of  the 
Oode  declares,  "  No  words  of  separate  use  are  necessary  to 
c*reate  a  trust  estate  for  the  wife.     The  appointment  of  a 
trustee,  or  any  words  sufficient  to  create  a  trust,  shall  ope- 
irate  to  create  a  separate  estate,"     And   the  preceding  sec- 
tion, which  is  general  as  to  all  trust  estates,  declares,  "  No 
formal  words  are  necessary  to  create  such  an  estate.     When- 
ever a  manifest  intention  is  exhibited  that  another  person 
shall  have  the  benefit  of  the  property,  the  grantee  shall  be 
declared  a  trustee."     These  provisions  ol  the  Code  open 
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a  freflh  Bonrce  in  our  law,  from  which  the  trust  stream  flows 
in  its  natural  channel,  if  it  did  not  do  so  before.  What  is 
more  manifest  to  oommon  sense  than  that  a  Imsband  who, 
in  the  deed  by  which  lie  aeqiiirea  land,  describes  himself  as 
the  trustee  of  his  wife,  intends  to  take  in  that  character, 
and  for  her  benefit,  not  for  his  own  ?  Moreover,  in  this 
ease  Mrs.  Aiken  was  recognized  as  the  beneficiary  bj  Ep- 
ping;  for  in  the  conveyance  which  he  took  from  her  and 
her  bnsband,  the  latter  was  described  as  her  trustee,  and 
the  former  was  expresely  denominated  cestui  que  trust. 
Prior  to  the  act  of  WHH,  (Code,  §1754,)  such  a  trnst  would 
perhaps  have  been  execntory,  and  would  have  continued 
on  foot  ao  long  us  the  coverture  existed,  bnt  that  act,  as  has 
been  several  times  decided,  introduced  a  new  rnle  of  prop- 
erty in  respect  to  married  women,  and  a  corresponding  en- 
largement of  their  legal  capacity.  With  reference  to  her 
Bfparate  estate,  a  female,  married  or  single,  is  now  on 
full  equality  with  a  male,  except  in  a  few  particulars 
defined  by  statute.  Save  in  those  particulars,  when  her 
eqnitable  rights  are  commensurate  with  those  of  the 
male,  her   legiil    ]^ilrilt8  are   ajgo   eommcnsurate    with   his. 
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iog  to  the  terms  and  limitatioDS  of  the  trnst."   Code,  §2314. 
"Trnsts  are  either  executed  or  executory.     In  the  former, 
everything  has  been  done  by  the  trustee  required  to  secure 
the  property,  or  to  render  certain  the  interest  of  the  bene- 
iiciaricA,  and  all  that  remains  for  him  to  do  is  to  preserve 
the  property  and  execute  the  beneficial  purposes.     In  ex- 
ecutory trusts,  something  remains  to  be  done  by  the  trustee, 
either  to  secure  the  property,  to  ascertain  the  objects  of 
the  trust,  or  to  distribute  according  to  a  specified   mode, 
or  some  other  act  to  do  which   requires  him  to  retain  the 
Jegal  title."     75,,  §23]  3.     It  may  be  thought  that  the  work 
^f  ascertaining  whether  the  legal  title  was  in  Mrs.  Aiken 
aether  than  in  her  husband  as  her  trustee,  is  superfluous  for 
the  purposes  of   the  present  case,  and  this  may  be  true ; 
l)Ut  the  question  was  argued  at   the  bar,  and  its  decision 
<3bviates  certain  possible  difficulties  in  reference  to  a  trustee 
"Hvho  has  acted  with  the  consent  of   his  cestui  qvs  trtcstj 
.^repudiating  his  own  deed,  and  setting  up  his  own  abuse  of 
liis  trust  functions.     Furthermore,  there  being  two  demises 
xn  the  declaration,  there  is  a  propriety  in  pointing  out  which 
of    them,  according  to   the  evidence,  envelopes  the  real 
strength  of  the  plaintiff's  case. 

2.  The  indication  in  the  evidence  is  very  strong  that 
vrhetber  Epping  bought  the  land  absolutely,  or  whether  he 
took  title  on  an  understanding  to  re-convey  upon  the  re- 
payment of  the  money  which  he  advanced,  the  object  of  the 
transaction  was  to  raise  money  to  be  applied  on  the  debt  of 
Aiken,  the  husband,  and  that  the  price  of  the  property  was, 
in   fact,  so  applied  by  Epping  himself.     It  is,  doubtless, 
true  that  Epping  did  not  volunteer  his  interposition  in  the 
matter,  and  that  he  was  urged  to  it  by  Aiken,  and  not  im-  . 
probably  by  Mrs.  Aiken  herself.   His  motive  may  have  been 
kindness,  pure  benevolence,  without  any  view  to  gain;  per- 
haps it  was,  and  it  may  be  ungrateful  and  ungracious  in  the 
Aikens  to  reclaim  the  land  as  against  him  or  his  grantee. 
They,  however,  justify  themselves  with  the  answer  that  he 
has  been  reimbursed  in  full,  which  he  denies.    There  is 


hands  of  tlie  I  nitod  tStiitcs  tiiai'sl 
payment  hy  tukiiij;  up  that  execi 
contrary,  tu  admit  it.  Acevirdnif; 
looke  like  Mrs.  Aikun's  land  went 
debt  of  lior  iuiBhand,  and  that  Ep| 
zant  of  the  piirpyse,  but  aided  in  ca 
extent  of  paying;  over  the  inonej 
hands  the  debt  was.  E|)pin<igot  tl 
itor  j!;ot  the  nioney  by  Kpping'sco 
Mre.  Aiken  sfutJ  Xot)iiii^,  except 
ing  assieted  in  oxtncalin-;  her  hus 
cuniary  distress.  Tbie,  nu  duubt,  ^ 
of  compensation  with  whicli  the  1 
tent.  A  wife  may  assist  all  tlie  v 
that  alio' avoids  contractg  of  siirotvi 
Him,  whom  she  wonl<l  most  dcsii 
to  struggle  witli  liis  creditoi-s  a: 
dreading  hiit  inlliiene«  over  lier,  { 
for  her  own  protection.  Tlie  l.inj 
the  Code  is  as  follows  : 

"  Tbe  wife  l»  n/of.c  folc  n»  to  her  scpi 
by  the  e{!ltl«nifi)l.  l^vury  rcslrictitin  uj: 
complied  wilh;  but  while  ihe  wife  iiuy  c 
separate  estate  by  any  coiilrocl  of  surety 
of  the  debts  of  licr  huslmnd.  and  any  salt 
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nor  pay  the  creditor,  she  cannot  hire  another  to  do  so  in  her 
stead,  Qsing  her  property  to  make,  or  to  secure,  compensa- 
tion.    She  can  neither  pay  nor  secure,  nor  cause  to  be  paid 
or  secured.     The  statutory  condemnation  of  a  sale  made  to 
the  creditor  in    payment  to  the  husband's  debt,  is  very 
j»trong  ;  it  is  "  absolutely  void."     These  terms  applied  by  a 
statute  to  immoral  transactions,  such  as  involve  manifest 
turpitude  or  corruption,  generally  import  utter  nullity,  not 
only  as  between  the  original  parties,  but  as  between  one  of 
these  and  the  successors  or  privies  of  the  other,  whether 
these  latter  take  with  notice  or  without  it,  and  whether 
they  have  paid  a  valuable  consideration  or  not.     And  there 
»re  instances  in  which  a  like  construction  prevails  where 
only  a  general  policy  of  the  law  is  to  be  subserved,  apart 
irom  considerations  of  morality.     On  the  other  hand,  there 
is  a  lax  sense  in  which  the  word  void  is  sometimes  used 
^ven  in  statutes,  as  meaning  only  voidable.     6  Pick.,  486 ; 
US  Mass.,  515.     When  this  term  or  any  other  which  has  not 
«t  fixed  and  invariable  significance  is  to  be  expounded,  the 
nature  of  the  case  is  to  be  regarded ;  and,  moreover,  the 
attention  must  not  be  confined  to  a  single  doctrine  of  the 
law,  but  all  the  doctrines  that  bear  upon  it  are  to  be  col- 
lated and,  if  possible,  harmonized.     Looking  first  to  tlie 
nature  of  the  case,  it  is  evident  that  it  is  not  wicked  or  im- 
moral for  a  wife  to  pay  her  husband's  debts,  nor  has  the 
general  public  an  interest  in  her  abstaining  from  so  doing. 
The  restraint  imposed  upon  her  by  the  law  is  solely  for  her 
benefit  and  well  being.     The  rule  is  economical,  not  moral ; 
and  its  policy  is  in  favor  of  a  class,  and  not  of  the  public 
at  large.     True,  the  class  is  a  numerous  and  important  one, 
but  married  women  cannot  be  said  to  constitute  the  public. 
The  public  justice,  police,  order,  safety,  revenue,  health, 
religion  or  morality,  is  not  involved  in  preventing  wives 
from  devoting  their  property  to  the  payment  of  their  hus-/ 
bands'  debts.     Looking  next  to  the  collateral  doctrines  of  j 
the  law  that  ought  to  be  considered  in  connection  with  the ' 
restrictive  legislation  which  we  are  construing,  the  great 
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doctrine  of  protection  to  iunoceot  pnrchaecrs  preeents  itself. 
Bona  jide  parchaBers,  for  value,  and  without  notice,  are 
generally  recognized  as  occnpying  a  very  liigh  stand  in 
conrtB,  both  of  law  and  equity.  Certainly,  the  genera) 
rule  applicable  to  tbcm  is,  that  when  they  deal  with  an  ap- 
parent owner,  clothed  with  tlie  proper  indicia  of  title, 
derived  from  the  proper  source,  pay  their  money  and  tate 
a  eonveynnce,  acting  the  while  in  good  faith  and  without 
notice  of  any  latent  infirmity  in  the  title  to  which  they  trust, 
they  are  unaffected  by  anch  infirmity  sliould  it  afterwards 
prove  to  exist.  The  only  other  doctrine  sufficiently  relevant 
and  important  to  be  called  npon  in  this  discussion  \»  that 
of  estoppel.  No  person  lias  a  right  deliberately  to  mislead 
another  to  the  latter's  injury.  Whoever,  being  of  full  age 
and  of  Bonnd  mind,  does  so,  is  responsible  for  the  conse- 
quences. Were  a  married  woman  incapable  in  law  of  con- 
veying her  property  at  all,  all  the  world  would  be  bound  to 
take  notice  of  her  disability.  But  such  is  not  her  incapac- 
ity ;  on  the  contrary,  as  we  have  seen,  her  general  power 
over  her  own  is  aa  ample  as  if  she  were  a  man.  She  can 
liiiy  and  soil  with    pprfeot  freedom,  fmin    or  to    l.lie  ' 
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quences  ?  If  she  has  been  taken  at  her  word,  why  should 
she  not  be  required  to  make  her  word  good,  and  be  estopped 
from  recalling  or  contradicting  her  own  solemn  utterance  ? 
Let  her  be  allowed  to  say  that  her  deed  is  void,  provided 
she  does  so  in  due  time,  that  is,  before  it  has  injured  any 
innocent  third  person ;  but  after  it  has  been  trusted  and 
acted  upon  as  being  what  it  purported  to  be,  let  her  be 
condemned  to  perpetual  silence.  Though  an  instrument 
may  be  *'  absolutely  void,"  this  does  not  imply  that  there  is 
no  limit  to  the  time  within  which  its  void  character  may  be 
insisted  upon.  Truth  is  always  precious,  but  it  may  be- 
come too  late  to  assert  it.  It  may  be  '^  more  unjust  and 
productive  of  more  evil  to  hear  the  truth  than  to  forbear 
the  investigation."  Code,  §3753.  Not  always  is  the  con-  [ 
sideration  of  a  deed  open  to  inquiry,  but  "  when  the  prin-  \ 
ciples  of  justice  require  it."  /&.,  §2690.  Our  conclusion 
is,  that  a  conveyance  amenable  to  section  1783  of  the  Code 
is  "  absolutely  void  "  as  between  the  maker  and  all  persons 
affected  with  notice,  but  that  a  subsequent  hona  fide  pur- 
chaser, for  value,  and  without  notice,  is  protected.  Com- 
pare 60  Oa.^  29. 

3.  Is  the  evidence  in  the  record  sufficient  to  affect  Sut- 
ton, the  vendee  of  Epping,  and  defendant  in  the  ejectment, 
^ith  notice?  We  think  so,  clearly.  He  was  warned  be- 
:fore  he  either  paid  his  money  or  took  a  conveyance,  that 
3£r8.  Aiken  was  still  the  owner.  This,  without  more,  was 
enough  to  put  him  on  inquiry  into  the  facts,  and  whatever 
^onld  do  that  constitutes  notice.     Code,  §2790. 

Judgment  affirmed. 


Snbll  m.  Mayo,  sheriff. 

The  sheriff  having  served  a  declaration  and  process  in  "  bail  trover  " 
by  leaving  a  copy  at  the  defendant*8  most  notorious  place  of  abode, 
without  more,  making  no  return  as  to  the  property  or  as  to  any  ar- 
rest of  the  defendant,  he  is  liable  for  the  eventual  condemnation 
money ;  and,  on  a  rule  against  him  brought  after  judgment  in  the 
trover  action,  he  cannot  reduce  his  liability  by  controverting  the 


jncKGon.  JVirtji),  tiie  Kticrm,  8crvec 
iiig  a  copy  iit  his  lutist  noturious  pi 
no  return  as  to  tlic  property  sued  f 
the  defendant.  iSiihsequeiitly  tho 
diet  and  jndfjinoiit  apaiuet  the  duU 
cation  isened  and  »  rutnrn  of  Jivllt 
plaintiff  niovod  a  rule  a^atnBt  the  i 
seize  tho  property  sued  for,  to  arre 
take  the  bond  required  by  statute. 
first,  tliat  tlie  property  was  not  v 
judgniont ;  secondly,  that  it  did  no 
but  to  one  Charles  i>niitli. 

Plaintifi  moved  to  strike  this  an 
overruled  and  she  oxcejited. 

Upon  the  trial  of  a  traverse  filet 
mitted  testimony  in  support  of  both 
over  the  objection  of  tiic  plaintiff 
cepted. 

The  court  charged  tliat  if  the  pi 
ter  of  tlie  onginal  trover  suit,  was  i 
jury  found  in  that  suit,  the  sheriff 
real  value ;  and  if  it  was  not  the.  pi 
in  that  suit,  the  sheriff  was  not  lial 

To  this  charge  plaintiff  excepted 

The  iurv  found  aL'"dinst  the  rule 
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Blecklet,  Justice. 

An  oflScer  who,  on  mesne  process,  fails  without  good  ex- 
cuse to  render  services  legally  incumbent  upon  him,  must 
respond  to  the  plaintiflE  in  damages  for  whatever  amount  the 
services  if  faithfully  performed  would  have  been  worth  in 
the  proceeding  in  which  they  were  due.  In  "  bail  trover  " 
the  sheriff  is  bound,  either  to  seize  the  property  sued  for, 
and  deliver  it  to  the  plaintiff  on  the  terms  prescribed,  or  to 
arrest  the  defendant  and  imprison  him  until  the  property  is 
produced  or  a  bond  is  given  for  its  forthcoming ;  which 
bond  renders  the  surety  thereon  liable  for  the  eventual  con- 
demnation money  as  soon  as  the  plaintiff  recovers  in  his  ac- 
tion. Code,  §§3418-20.  The  case  of  Snell  vs.  Jackson 
was  "  bail  trover,"  and  there  was  neither  seizure  of  the 
property  nor  arrest  of  the  defendant ;  nothing  was  done  by 
the  sheriff  except  to  effect  service  as  in  an  ordinary  suit. 
The  eventual  condemnation  money  would  seem  the  proper 
measure  of  the  sheriff's  liability;  and  this  measure  ought  to 
apply  equally  to  a  rule  against  him  and  to  an  action  on  the 
case.  When  judgment  for  a  specific  sum  was  recovered  in 
the  trover  suit,  the  eventual  condemnation  money  was  fixed, 
and  the  sheriff,  as  he  had  failed  to  seize  the  property,  should 
have  had  the  defendant  in  jail,  or  if  not,  should  have  had 
in  court  a  bond  with  security  to  enable  the  plaintiff  to  enter 
his  judgment  jointly  against  the  defendant  and  the  security, 
and  to  have  execution  against  both  without  further  pro- 
ceeding. Code,  §3419.  By  electing  not  to  perform  the 
services  to  which  the  plaintiff  was  entitled,  the  sheriff  took 
upon  himself  the  risk  of  making  good  the  full  fruits  of 
the  action.  He  cannot  be  heard  to  say  that  the  action  ter- 
minated in  an  improper  verdict,  unless  he  can  show  fraud 
or  collusion.  In  respect  to  that  very  action  the  sheriff  un- 
dertook to  aid  the  plaintiff.  Each  had  his  own  part  in  it ; 
the  plaintiff  to  prosecute  it  to  judgment  and  the  sheriff  to 
serve  the  process  according  to  law.  The  very  purpose  of 
the  suit  was  to  establish  the  plaintiff's  title  to  the  property. 


to  the  aiKoiint,  tliu  juUgineiit  wa. 
and  the  security  wliich  the  shcri: 
he  had  perfornied  hie  duty  would 
sum  immediately,  aheolutely  and 
respect  the  case  te  unlike  that  of 
which  the  sheriff  lias  been  permi 
ing  the  inBolvencj  of  the  debto 
likewiBC  totnlly  different  from  the 
where  the  shorifE,  as  an  excuse  for 
property,  by  virtue  of  a  general  e; 
to  ehow  that  the  title  to  the  propt 
ant  io  execution  !  The  differenct 
twofold  : — First,  tlie  title  disputt 
that  of  the  plaintiff,  not  that  of  th 
and,  secondly,  the  title  has  becu  a 
a  direct  judgment  as  to  the  speci 
tain  that  the  sheriff  cud  raise  the 
fendant's  title.  See  13  Ga.,  389. 
the  public  that  he  will  perform  I 
This  contract  is  made  for  the  bei 
eaitor  has  a  right  to  hold  the  eh< 
terms,  applied  to  the  process  of  " 
sLerifi  will  seize  the  property,  in 
obtaio  from  him  a  bond  which  wi 
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the  cause  of  action  1  If  he  had  neither  seized  the  property 
nor  arrested  the  defendant,  according  to  his  covenant,  what 
would  remain  for  hiin  but  to  respond  to  the  amount  of  the 
recovery,  seeing  that  he  had  neglected  to  uee  the  appropri- 
ate means  to  procure  security  for  the  same  ? 

The  answer  of  the  sheriff  as  to  title  and  value  should 
have  been  stricken,  and  no  evidence  going  to  these  points 
admitted.  It  was  a  wide  error  in  the  court  to  charge  the 
jury  that  if  the  title  to  the  property  was  not  in  the  defend- 
ant in  the  trover  case,  the  plaintiff  could  not  hold  the  sher- 
iff for  anything. 

Doubtless  the  court  meant  plaintiff  instead  of  defendant ; 
but  what  he  meant,  though  not  so  glaringly  erroneous  as 
what  he  said,  was  still  erroneous. 

It  may  be  that  some  of  the  cases  cited  in  Sedgwick  on 
the  Measure  of  Damages,  512,  et  seq.^  if  followed  out  in 
their  principle,  would  conduct  to  a  different  result  from 
that  at  which  we  have  arrived;  but  if  so,  we  think  they 
should  not  be  accepted  as  precedents  in  a  case  like  the 
present. 

Judgment  reversed. 


KiBTLAND  vs.  The  Mayor  &  CouNciL  of  Macou. 

1.  A  writ  of  error  bused  on  the  denial  of  an  injunction  to  restrain  the 
making  of  a  deed,  will  not  be  dismissed  on  a  suggestion  of  the  de- 
fendant's counsel,  supported  by  his  affidavit,  that  the  deed  has  been 
executed  and  delivered  since  the  writ  of  error  was  brought. 

2.  If  a  bill  has  equity  in  it,  the  equity  cannot  be  lost  by  the  denial  of 
an  injunction  ad  interim.  An  injunction  properly  moulded  may 
still  be  granted  on  final  decree.  Acts  of  the  defendant  done  pen- 
detUe  UU  cannot  obstruct  the  court  in  decreeing  appropriate  relief 
in  the  end.  Such  acts  are  at  the  peril  of  the  defendant,  and  may 
be  brought  into  the  case  by  amendment  to  the  bill,  and  their  effects, 
BO  far  as  prejudicial  to  the  complainant,  may  be  canceled  or  com- 
pensated according  to  the  requirements  of  sound  equitable  princi- 
ples. 

8.  Whatever  may  be  the  rights  of  the  respective  parties  on  a  final  trial 
of  this  cause,  the  chancellor  did  not  abuse  his  discretion  in  denying 
the  ad  interim  injunction. 
47 


748  SUPREME  COURT  OF  GEORGIA. 

Kirtland  vt.  The  Mayor  A  Council  of  Macob. 


Practice  in  the  Supreme  Court.  Injunction.  Lis  pen- 
dens. Before  Judge  Simmons.  Bibb  Superior  Court 
April  Term,  1879. 

Kirtland  applied  for  an  injunction  against  The  Major, 
etc.,  of  Macon  to  restrain  the  city  from  making  a  deed 
to  Mrs.  S.  A.  Strohecker,  to  a  40  feet  encroachment  on 
Spring  street,  with  privilege  to  place  bnildings  thereoD. 
She  alleged  that  the  defendant  had  no  right  under  its 
charter  and  ordinances  to  grant  such  permanent  encroach- 
ment. That  the  said  grant  would  cause  special  damage 
to  complainant  property,  which  adjoined  the  the  pro- 
perty of  Mrs.  Strohecker,  to  the  amount  of  $300.00.  That 
when  Mrs.  Strohecker  applied  to  the  city  council  for 
said  grant  he  appeared  and  resisted  the  same — that  said 
council  granted  said  encroachment  over  complainant's  ob- 
jections by  a  vote  of  five  to  four,  and  that  at  a  succeediug 
meeting,  when  a  reconsideration  was  moved,  there  were 
present  ten  aldermen  and  the  mayor,  and  that  on  said  re- 
consideration the  vote  stood  five  for  reconsideration  and 
five  otherwise ;  there  being  a  tie  the  mayor  cast  his  vot« 
against  the  reconsideration.  Complainant  avowed  that 
sueh  action  was  illegal  by  said  defendant,  as  its  charter  re- 
quired a  three-fourths  vote  of  all  the  members  of  council, 
and  not  a  mere  majority  of  votes  of  those  present. 

He  alleged  further  that  if  Mrs.  Strohecker  should 
have  the  privilege  of  building  houses  on  said  encroach- 
ment, his  pro  perty  would  be  damaged  in  the  market,  his 
view  and  prospect  would  be  restricted,  and  his  insur- 
ance rates  increased — that  the  mayor  of  the  city  was  about 
to  make  the  deed.  The  defendant  answered  that  it  had 
but  little  interest  in  the  matter;  it  had  granted  the  en- 
croachment as  prayed  for  in  the  exercise  of  its  discretion. 
Mrs.  Strohecker  had  paid  the  amount  asked  for  the  en- 
croachment, and  defendant  was  ready  to  make  a  deed  to 
the  game  as  soon  as  this  matter  is  settled. 

Numerous  aflSdavits  j>ro  and  con  were  read.     Those  for 
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complainant  showed  damage  ;  those  for  the  defendant  eith- 
er no  damage,  or  positive  benefit  by  the  proposed  improve- 
ments. An  insurance  agent  made  affidavit  to  the  fact  that 
the  rate  of  insurance  on  complainant's  residence  certainly 
woald  not  be  increased,  and  perhaps  decreased. 

The  chancellor  denied  the  injunction,  and  complainant 
excepted. 

When  the  case  was  called  in  this  court,  counsel  for  de- 
fendant moved  to  dismiss  the  writ  of  error  bemuse  the 
deed  sought  to  be  enjoined  had  been  executed  since  the 
denial  of  the  injunction,  verifying  the  fact  by  his  own  affi« 
davit     The  motion  was  overruled. 

WHnTLB  &  WHrrrxE,  for  plaintiff  in  error,  cited  Char- 
ter of  Macon,  §46;  Ordinances,  §185,  170,  216;  R.  M. 
(Charlton's  R.,  342 ;  12  Oa.,  239 ;  30  lb.,  606  ;  33  /*.,  601 ; 
2  Dillon  on  Mun.  Corp.,  §§516,  531,  533. 

B.  K.  HiNBS ;  Hill  &  Harris  ;  H.  F.  Stroheokbr,  for 
defendant,  cited,  on  discretion,  20  Oa.,  350 ;  28  /J.,  30 ;  42. 
/J.,  124,  386;47/i.,  530;  50  /*.,  451.  Complainant  in. 
00  condition  to  complain,  Code,  §3084.  Ordinance  not 
require  three-fourths  vote.  City  Code,  §§46,  180 ;  acts  of 
1857,  p.  182,  construed  with  act  of  1847.  Encroachment 
authorized,  act  of  1857,  p.  182 ;  2  Dil.  Mun.  Corp.,  §519  ; 
42  Ga.,  631 ;  55  /*.,  150 ;  50  lb.,  451. 

Blboklet,  Justice. 

1.  The  motion  to  dismiss  the  writ  of  error  must  be  de- 
nied. The  theory  of  the  motion  is,  that  there  being  no  re- 
straining order  or  other  obstacle  to  the  making  of  the  deed 
and  the  deed  having  been  lawfully  made  after  the  bill  of 
exceptions  was  signed,  the  mischief  sought  to  be  prevented 
by  the  injunction  prayed  for  has  been  accomplished,  and, 
therefore,  that  a  reversal  of  the  judgment  denying  the  in- 
junction would  be  fruitless.     This  court  knows  nothing  of 
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time  when  a  final  decree  is  rendered.  If,  in  the  meantime, 
a  deed  has  been  or  should  be  made,  it  can  be  set  aside  and  a 
perpetual  injunction  be  granted  against  the  execution  of 
any  conveyance  in  future.  It  follows  that  whatever  may 
be  the  rights  of  the  respective  parties  on  a  trial  of  the 
cause,  there  was  no  abuse  of  discretion  in  denying  a  tem- 
porary injunction. 
Judgment  affirmed. 


Fleming  vs.  Hill. 

1.  "Where  the  agency  is  known  and  the  credit  is  not  expressly  given  to 
the  agent,  he  is  not  personally  responsible  upon  the  contract."  Code, 
§2211.  The  question  is,  "  To  whom  was  the  credit  knowingly 
given,  according  to  the  understanding  of  both  parties?"  Story's 
Agency.  §288. 

2.  The  action  being  upon  an  account  for  goods  sold  and  delivered, 
and  the  court  having  charged  the  jury  that,  "  The  question  is,  to 
whom  was  the  credit  originally  given?  If  the  credit  was  given  to 
the  defendant,  he  is  liable,  but  if  the  credit  was  given  to  Morgan  & 
Printup,"  (the  persons  to  whom,  at  the  defendant's  request,  the 
goods  were  sent  by  the  plaintiff,  and  to  whom,  at  the  like  request, 
they  were  charged  on  his  books),  then  he  is  not  liable;"  and  the  de- 
fendant's counsel,  at  the  conclusion  of  the  charge,  having  orally 
requested  the  court  to  add.  **  That  the  giving  credit,  in  order  to  be 
binding  on  defendant,  must  appear  to  have  been  given  under  the 
agreement  of  the  parties,  and  that  plaintiff's  so  giving  credit,  unless 
done  by  the  consent  or  agreement  of  defendant,  would  not  bind  de- 
fendant :" 

Hddf  under  the  evidence  in  the  record,  that  the  addition  was  proper; 
and  that  it  was  not  duly  put  before  the  jury  by  remarking  to  them 
that  that  was  a  question  of  evidence  for  them.  '*  meaning  thereby 
the  evidence  under  the  law  just  given  them  in  charge  as  controlling 
the  case,  and  which,  with  what  had  been  charged,  and  the  colloquy 
between  counsel  and  court  in  the  hearing  of  the  jury,  the  jury  un- 
derstood." 

Jackson,  Justice,  dissented. 

Frincipal  and  agent.     Charge  of  Court.     Before  Judge 
Clark.     City  Court  of  Atlanta.     June  Term,  1878. 

Hill  brought  complaint  agains^  Fleming  o  n  an  account 
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for  liquors  sold,  amoantioft;  to  $410.50.  The  defendant 
pleaded  ibe  general  iaene.  The  evidence  for  the  plaintiff 
made,  in  brief,  the  following  case  : 

Defendant  caoio  into  plaintifTs  store  and  eaid  that  he  bad 
an  order  for  liqnore  from  Morgan  &  Printnp,  and  that  they 
were  perfectly  good ;  that  he  wanted  to  see  who  would  let 
him  make  the  moet  out  of  the  goods  sold.  Plaintiff  replied 
that  he  would  allow  him  one-half  of  the  profits,  and  that 
the  profits  would  amount  to  $42.00.  Defendant  said  that 
plaintiff  mnat  bare  nothing  to  do  with  Morgan  &  Priatup 
in  collecting  the  bill ;  that  he  wished  to  control  further  or- 
ders from  theiH  and  would  collect  it  himself.  To  this  plain- 
tiff agreed.  He  did  not  know  M.  &  P.  The  liquors  were 
charged  ou  the  books  of  plaintiff  to  M.  &  P.,  and  not  to 
Fleming.  This  was  done  under  the  direction  of  the  latter, 
l>ecauBe  he  had  no  revenue  license  to  sell  liquors.  The 
guods  were  shipped  by  plaintiff  to  M.  &  P.,  and  a  bill 
therefor  sent  to  them.  This  was  also  under  instructions 
from  defendant.  'Plaintiff  never  attempted  in  any  way  to 
collect  the  bill  from  M.  &  P. 

The  evidence  for  the  defendant  did  not  materially  vary 
the  case  as  above  made.  It  disclosed  that  he  was  traveling 
agent  for  a  tobacco  house  in  Atlanta,  and  had  been  tu 
Dearing  where  M.  &  P.  were  eti^^d  in  business,  and 
t  he  could  thus  easily  attend 
due  iit  ninety  days; 
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erred  in  charging  and  failing  to  charge  as  stated  in  the 
second  head-note.  The  motion  was  overruled  and  defendant 
excepted. 

E.  N.  Brotlbs,  for  plaintiflF  in  error,  cited  25  Ga.^  184 ; 
30  7  i.,  721. 

Hopkins  &  Glenn,  for  defendant,  cited  3d  Parsons  on 
Con.,  p.  20;  DeColj^ar  on  Gnaranty,  pp.  115, 122, 124,  125, 
128 ;  57  Qa.,  450. 

Bleckley,  Justice. 

1.  There  is  no  doubt  that  Fleming  dealt  as  an  agent,  and 
that  he  disclosed  his  principals.  He  is  not  sued  as  gilarantor, 
but  as  the  sole  original  debtor.  The  effort  is  to  charge  him 
with  the  price  of  goods  alleged  to  have  been  sold  and  de- 
livered to  him.  If  the  credit  was  given  to  him  by  the  choice 
of  the  seller,  the  latter  could  not  afterwaijds  resort  to  his 
principals  for  payment.  Code,  §2198.  On  the  other  hand, 
the  agency  being  known,  if  the  credit  was  not  expressly 
given  to  Fleming  he  is  not  personally  responsible  upon  the 
contract.  75.,  §2211.  ''  The  question  is,  to  whom  was  the 
credit  knowingly  given,  according  to  the  understanding  of 
both  parties?"  Story's  Agency,  §288.  This  question  is 
one  of  fact  to  be  decided  by  the  jury  tinder  the  circum- 
stances of  each  case.  Code,  §2211.  I  shall  not  discuss  the 
evidence  further  than  is  necessary  to  show  that  a  verdict  for 
Hill,  the  plaintiff  below,  is  not  sequent  to  the  facts  with 
that  indubitable  certainty  wliich  heals  an  erroneotis  charge 
of  the  court,  or  an  erroneous  omission  to  charge  fully  and 
correctly,  upon  the  law,  The  transaction  generated  a  debt 
against  Morgan  &  Printup,  to  either  Hill  or  Fleming,  for 
the  price  of  the  goods.  It  generated  a  debt  in  favor  of 
Hill,  either  from  Morgan  &  Printup  for  the  full  price,  or 
from  Fleming  for  the  price  less  one-half  of  the  profits.  If 
the  relation  of  debtor  and  creditor  was  established  between 
Morgan  &  Printup  and  Hill,  then  Morgan  &  Printup  owed 
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Hill  the  full  price,  and  he  owed  Fleming  one-half  of  the 
profits,  to  be  retained  bj  the  latter  out  of  the  price  when 
collected  from  Morgan  &  Printup.  If,  on  the  other  hand, 
the  relation  was  not  established  between  this  firm  and  Hill, 
then,  in  addition  to  the  firm  becoming  a  debtor  and  Hill  a 
creditor,  Fleming  also  became  both  debtor  and  creditor; 
debtor  to  Hill  for  the  price  less  half  of  the  profits,  and 
creditor  to  Morgan  &  Printup  for  the  price  in  full.  In  this 
last  case,  the  goods  were  in  effect  sold  twice,  first  by  Hill  to 
Fleming  at  a  discount  of  one-half  of  the  profits,  and  secondly 
by  Fleming  to  Morgan  &  Printup  at  full  price.  Now,  ac- 
cording to  Hill's  testimony,  there  was  a  strong  reason  for 
intending  that  the  sale  should  be  directly  from  Hill  to 
Morgan  &  Printup,  for  Fleming  had  no  revenue  license, 
and,  therefore,  while  he  iir^ight  buy  from  Hill  or  any  one 
else,  he  could  not  sell  after  he  had  bought.  He  represented 
Morgan  &  Printup  as  perfectly  good,  and  directed  that  the 
goods  be  charged  to  them  on  Hill's  books,  which  was  done. 
He  also  directe<l'that  the  goods  be  shipped,  and  a  bill  there- 
for be  sent  to  Morgan  &  Printup,  and  both  these  things 
were  likewise  done.  On  the  books  of  Hill  and  in  the  bill 
of  parcels.  Hill  appeared  to  be  the  creditor  of  Morgan  & 
Printup,  and  they,  so  far  as  is  shown,  made  no  objection  to 
the  relation.  It  is  not  intimated  in  the  evidence  that  they 
ever  knew  any  one  eUe  as  their  creditor  in  the  transaction, 
or  that  they  had  any  notice  that  Fleming,  their  mere  agent, 
had  assumed,  or  was  expected  to  assume,  an  antagonistic  re- 
lation towards  them.  It  was  intended  that  Fleming  should 
collect  the  bill,  and  he  told  Hill  that  he  (Hill)  must  have 
nothing  to  do  with  Morgan  &  Printup  in  collecting  it; 
that  he  wished  to  control  future  orders  from  them,  and 
would  collect  it  himself.  But  it  is  not  apparent  that  the 
bill  spoken  of  was  any  other  than  the  one  in  favor  of  Hill 
against  them — the  one  that  stood  on  his  books,  and  the  sub- 
stance of  which  had  been  sent  as  a  bill  of  parcels.  If  the 
collection  had  taken  place,  it  is  diflicult  to  see  why  the 
money,  except  an  amount  equal  to  one-half  the  profits, 
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wonld  not  have  been  Hill's  money.  The  nndertaking  to 
collect  Beenie  qnite  consistent  with  the  assumption  of  an 
agency  in  behalf  of  Hill ;  and  even  if  it  was  attended  with 
a  guaranty  that  tl^e  effort  to  collect  should  be  effectual,  this 
wonld  not  convert  Fleming  into  an  original  debtor  in  place 
of  Morgan  &  Printup.  I  have  said  enough  to  show  that 
the  evidence  was  not  such  as  to  constrain  the  verdict  which 
was  rendered,  and  in  this  view  the  chief  justice  concurs. 
In  my  individual  opinion,  the  decided  weight  of  the  evi- 
dence, regarded  from  a  correct  legal  stand-point,  is  against 
the  verdict ;  for  it  establishes  that  the  relation  of  debtor  and 
creditor  arose  between  Morgan  &  Printup  and  Hill,  and 
still  exists.  My  mind  finds  it  impossible  to  doubt  that  Hill 
could  recover  against  them  if  he  were  to  sue  them  on  the 
account ;  and  if  he  could,  he  cannot  recover  against  Flem- 
ing in  this  action. 

2.  The  Code  says  that  to  render  the  agent  liable,  the 
credit  must  be  expressly  given  to  him  ;  and  Story  says  that 
the  question  is,  to  whom  was  the  credit  given,  according  to 
the  understanding  of  both  parties?  In  charging  the  jury, 
the  court  neither  used  the  word  "  expressly,"  nor  any  equiv- 
alent language,  nor  did  it  refer  in  clear  terms  to  the  under- 
standing of  both  parties.  The  amplification  requested  orally 
by  Fleming's  counsel,  would  have  supplied  the  omission, 
and  ought  to  have  been  incorporated  into  the  charge,  if  not 
in  the  words  of  the  request,  in  some  proposition  of  substan- 
tially the  like  import.  The  jury  may  have  understood  that 
Hill's  mental  state,  as  he  was  the  person  who  "  gave  credit," 
was  of  more  importance  than  Fleming's,  and  may  not  have 
felt  due  concern  touching  a  concurrence  of  the  two  wills. 
The  caution  suggested  by  counsel  was  a  proper  one,  and 
though  suggested  orally  should  have  been  accepted  as  a 
correction  of  the  incomplete  phraseology  which  the  court 
had  used.  Being  offered  for  this  corrective  purpose,  it  was 
not  within  the  rule  requiring  a  request  to  be  in  writing,  or 
at  all  events,  as  the  court  did  not  require  it  to  be  reduced  to 
writing,  the  benefit  of  it  should  not  be  lost  either  there  or 
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liere.  The  conrt  responded  to  the  request,  not  bj  objectinji; 
that  it  wu  oval,  or  by  saying,  I  give  it  or  decline  to  give  it 
in  charge,  or  that  it  is  the  law  or  not  the  law,  nor  by  adopt- 
ing it  in  thought  or  language  and  repeating  it  to  the  jury, 
but  by  the  remark  to  the  jury  that  that  was  a  question  of 
evidence  for  thein.  In  a  note  correcting  tlie  motion  for  a 
new  trial,  the  court  explains  in  the  words  quoted  at  the  end 
of  the  second  head-note  to  this  opinion  ;  bnt  the  explanation 
does  not  a£Srm  tliat  he  gave  the  request  in  chaige,  and  his 
omission  to  do  that  after  having  cliarged  in  an  incomplete 
way,  is  the  matter  complained  of.  The  propositions  which 
the  request  embodied  are  law,  and  were  for  the  court, 
and  the  court  sliould  have  expressly  recognized  the  sub- 
stance of  them,  instead  of  making  a  mere  reference  to  the 
evidence.  The  colloquy  with  counsel,  referred  to  in  the 
note,  is  not  repeated,  and  we  consequently  cannot  tell 
whether  that  elucidated  the  court's  meaning,  as  the  court 
guppoaes  it  did,  or  not.  It  is  certainly  not  well  to  depend 
upon  colloquy,  where  direct  and  explicit  address  to  the  jury 
is  the  appropriate  method  of  communication.  For  my  own 
part,  I  am  unable  to  ascertain  to  my  own  satisfaction,  even 
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doubtedly  so  understood  it.  The  evidence  of  the  plaintiff 
and  the  clerk,  are  that  it  was  given  to  the  defendant,  and 
the  defendant's  evidence  was  the  other  way ;  the  jury 
settled  that  question  of  fact,  and  I  do  not  think  their  find- 
ing and  its  approval  by  the  judge  trying  the  case,  should 
be  disturbed  by  this  court  under  its  repeated  rulings. 


Ball  vs.  Powees. 

1.  While  negotiable  paper  drawn,  delivered  and  accepted  on  Sunday, 
is  void  between  tlie  parties,  yet,  if  it  is  falsely  dated  as  of  another 
day,  and  comes  to  the  hands  of  an  innocent  holder  who  takes  it  for 
value,  without  notice,  and  in  the  due  course  of  trade,  the  acceptor 
is  estopped  in  a  suit  against  him  by  such  holder. 

2.  Where  the  pleadings  make  the  issue  of  void  or  not  void,  and  the 
plaintiff,  claiming  to  be  a  boTia  fide  holder,  adduces  evidence  ex- 
pressly in  denial  of  notice,  the  defendant  may  insist  on  the  general 
circumstances  of  the  transaction  as  tending  to  prove  notice,  and 
the  court  may  charge  the  jury  on  the  subject,  though  there  be  no 
plea  alleging  notice  in  express  terms,  the  plea  of  the  general  issue, 
besides  several  special  pleas,  being  in. 

3.  The  Code,  in  section  8960  declares,  "If  there  are  several  pleas  filed 
by  the  defendant,  a  verdict  for  the  defendant  must  show  upon 
which  of  the  pleas  the  verdict  is  rendered.  The  jury  may  render 
such  verdict  upon  all  the  pleas  if  they  see  proper  so  to  do.  '*  There 
being  four  distinct  pleas  to  the  action,  to-wit :  the  general  issue, 
illegality  in  the  instrument  declared  upon,  in  that  it  was  made  and 
negotiated  on  Sunday,  fraud  against  the  bankrupt  law,  and  pay- 
ment, the  court  charged  the  jury  that  if  the  instrument  was  made  on 
Sunaay  and  the  plaintiff  knew  it.  then  they  would  proceed  no  fur- 
ther with  their  investigations,  but  their  duty  would  be  to  find  for 
the  defendant.  No  plea  was  designated  on  which  to  render  the 
verdict.  In  concluding  the  charge  on  the  whole  case,  the  court 
further  instructed  the  jury  that  if  they  found  for  the  defendant, 
they  would  simply  say,  "We  the  jury  find  for  the  defendant,"  and 
such  was  the  finding,  the  verdict  rendered  being  in  that  language. 

Edd,  on  a  motion  by  the  plaintiff  for  a  new  trial,  that  the  verdict  con- 
strued in  the  light  of  the  charge  of  the  court,  was  contrary  to  the 
above  cited  section  of  the  Code. 

Held,  also,  that  the  charge  was  erroneous  in  directing  the  jury  to  pro- 
ceed no  further,  whilst  any  of  the  pleas  remained  to  be  disposed  of, 
and  in  not  pointing  out  what  plea  to  rest  the  verdict  upon,  in  case 
the  Jury  chose  to  restrict  their  investigations  to  the  Sunday  ques- 
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tion  alone,  it  being  apparent  from  tlie  conclusion  of  the  charge 
that  the  court  meant  the  same  form  of  verdict  to  be  used  whether 
the  finding  for  the  defendant  was  upon  that  one  question,  or  upon 
some  or  all  of  the  other  defenses  pleaded. 
4.  That  the  verdict  fails  to  designate  the  plea  on  which  it  is  found,  or 
to  declare  expressly  that  it  is  found  on  all  the  pleas,  is  not  cause  for 
arresting  judgment. 

Contracts.  Sabbath.  Negotiable  instruments.  Charge 
of  Court.  Pleadings.  Verdict.  Practice  in  the  Superior 
Court.  Arrest  of  judgment.  Before  Judge  Clark.  Ful- 
ton Superior  Court.     April  Term,  1878. 

Ball  brought  complaint  against  Powers  upon  two  drafts 
for  $5,000.00  each,  dated  the  27th  of  November,  1875, 
drawn  by  West,  Edwards  &  Co.,  on  Henry  R.  Powers,  to  the 
order  of  Shelton  Edwards,  accepted  by  Powers,  and  in- 
dorsed by  Edwards  in  blank,  due  respectively  at  sixty  and 
ninety  days.  The  acceptance  and  the  indorsement  were 
both  undated.  Powers  pleaded  the  general  issue,  and 
specially  as  follows : 

1st.  The  bills  were  drawn  in  the  ordinary  calling  of  West, 
Edwards  &  Co.,  on  the  Sabbath  day,  and  then  and  there  by 
him  accepted,  and  then  and  there  transferred  to  Ball,  in 
pursuance  of  the  ordinary  calling  of  West,  Edwards  &  Co., 
the  said  transfer  not  being  a  work  of  necessity  or  charity. 

2d.  The  bills  were  drawn  on  Sunday,  the  28th  of  Novem- 
ber, 1875,  in  part  payment  of  goods  bought  before  that 
time  by  him  from  West,  Edwards  &  Co.,  and  transferred 
by  them  to  Ball  on  that  Sunday,  in  settlement  of  adebtdae 
by  them  to  Ball ;  a  few  days  thereafter  West,  Edwards  & 
Co.  were  adjudged  bankrupts  upon  their  own  petition ; 
their  assignees  were  appointed  and  qualified,  and  claimed 
that  Powers  owed  them  (the  assignees)  for  said  goods,  filed 
a  bill  in  the  superior  court  of  said  county  to  compel  him 
to  turn  over  to  a  receiver  of  said  court  all  said  goods,  and 
the  proceeds  of  those  sold;  the  receiver  was  appointed,  took 
the  goods,  and  upon  his  refusal  to  pay  the  money  for  those 
sold,  the  receiver  obtained  an  order  nisi  to  attach  him  for 
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contempt ;  he  defended  the  same  by  able  counsel,  his  an- 
swer was  adjudged  to  be  insufficient,  and  a  verbal  order  to 
attach  him  for  contempt  was  made.  lie  procured  time  for 
further  answer,  but  upon  telling  his  counsel  the  fact^  afore- 
said, they  informed  him  that  the  bills  were  void,  and  that 
he  had  better  settle  with  the  assignees.  Ball  told  him  that 
he  had  settled  with  said  assignees  and  transferred  said  drafts 
to  them,  and  that  he  (defendant)  would  have  to  settle  with 
them  ;  and  thereupon  he  made  a  settlement  with  said 
assignees,  paying  them  $11,000.00  in  cash  and  merchandise 
for  the  same  goods  for  which  said  drafts  were  given.  Ed- 
wards, one  of  said  firm,  and  its  managing  partner  financially, 
was  Ball's  nephew,  and  intimate  with  him.  On  said  28th 
of  November,  1875,  said  firm  was  insolvent,  and  within  two 
months  before  filing  their  petition  in  bankruptcy,  and  this 
transfer  was  made  to  prefer  Ball  to  their  other  creditors.  Ball 
then  and  there  having  reasonable  cause  to  believe  that  said 
firm  was  insolvent,  and  knowing  that  said  bills  of  exchange 
were  so  transferred  in  fraud  of  the  provisions  of  section 
5728  of  the  Bevised  Statutes  of  the  United  States,  and  said 
bills  rightfully  belong  to  said  assignees,  and  not  to  Ball. 

3.  Said  drafts  belonged  to  said  assignees,  and  the  defend- 
ant paid  them  to  the  assignees  on  the  24rth  May,  1876. 

The  testimony  introduced  on  the  trial  was,  in  substance, 
to  the  following  effect : 

The  27th  of  November,  1875,  was  Saturday.  There  was 
no  evidence  of  the  coneideration  of  the  acceptances,  nor 
that  they  were  drawn  on  Sunday  the  28th  of  November, 
1875,  but  that  of  the  defendant.  He  swore  that  he  and 
Edwards  were  alone  when  they  were  given,  and  it  appeared 
that  Edwards,  for  two  years  before  the  trial,  was  in  parts 
unknown.  There  was  nothing  to  the  contrary  but  their 
dates,  defendant's  interest  in  the  result  of  the  litigation 
and  his  answer  to  the  assignees'  bill. 

As  to  the  transfer  to  plaintiff  on  the  Sabbath,  the  evidence 
of  West  showing  that  fact  was  met  by  the  admission  of  plain- 
tiff that  they  were  handed  to  him  on  Sunday,  as  West  de- 


phiintilT,  West,  and  other  evidence,  that 
ptaititilT  had  advanced  the  tirin  money  at 
ill  hirjfc  snma,  taking  from  the  tirin  thi 
customers  as  coUatera!  security',  and  a8  en 
giving  them  up  to  the  firm  upon  the  sabi 
iti  their  stead,  and  that  these  notes  so  s 
suhstitiited  for  others  which  he  had  be 
vauccd  to  them  months  before  their  date 

It  was  shown  that  West,  Edwards  &  ( 
Defetid:int  testified  that  he  gave  these  bil 

It  vraa  proved  that  West,  Edwards  &  ( 
vuhintiiry  bankrupts  on  the  9th  of  Dect 
various  circnmstances  were  shown  to  indi 
plaintiif  knew,  or  had  reason  to  know,  o: 
whiiii  he  took  the  paper,  such  as  his  bein 
keeping  his  ofBce  at  the  store  of  the  fir 
with  Edwards,  and  having  been,  jnst  b 
locked  in  their  office  in  close  coasultatiot 

Plaintiff  denied  all  such  knowledge,  a 
explain  the  alleged  enspicious  circutnstan< 

As  to  defendant's  payment,  it  appeareiJ 
to  be  imprisoned,  as  detailed  in  bis  plea,  1 
asEigneea  for  the  goods  for  which  be  sayi 
given  ;  and  he  testified  to  what  may  be  i 
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ant  generally,  or  for  plaintiff  for  the  principal,  interest  and 
cost,  specifying  amonnt,  etc.  The  verdict  was  for  the  de- 
fendant. 

A  motion  in  arrest  of  judgment  was  made,  because  the 
verdict  was  illegal  in  this— that  there  were  several  pleas 
filed  by  the  defendant  which  were  submitted  to  the 
jury,  and  evidence  on  each  plea  introduced  by  defendant 
and  plaintiff,  whilst  the  verdict  was  generally  for  the  de- 
fendant, and  does  not  show  upon  which  of  the  pleas  it  was 
rendered. 

A  motion  for  new  trial  was  made,  on  the  following 
grounds : 

1-2-3.  The  verdict  is  contrary  to  evidence,  the  weight 
of  evidence  and  the  principles  of  justice. 

4th.  It  is  illegal,  for  the  reason  stated  in  said  motion,  for 
arrest  of  judgment. 

6th.  The  court  erred,  in  its  charge  to  the  jury,  in  adding 
that  portion  after  and  including  the  word  "unless,"  as 
follows : 

"But  the  party  claiming  the  right  to  collect  these  papers 
is  no  party  to  the  papers.  His  name  appears  nowhere  on 
them.  Then,  so  far  as  the  papers  themselves  are  conceraed, 
as  regards  their  making,  they  cannot  be  held  to  be  void  as 
against  him,  unless  you  believe,  from  the  evidence,  that  he 
knew  when  he  took  the  notes  that  they  were  made  on  Sun- 
day ;"  there  being  no  plea  and  no  evidence  before  the  jury 
to  authorize  such  addition. 

6th.  The  court  erred  in  the  following  charge,  which  was 
given  immediately  after  that  above  set  forth  : 

"Since,  if  you  believe  from  the  evidence  in  the  first  in- 
stance, that  the  notes  were  executed  on  Sunday,  and  when 
Ball  took  them  he  knew  they  were  executed  on  Sunday, 
then  you  will  proceed  no  further  with  your  investigation, 
but  your  duty,  under  the  law,  will  be  to  find  for  the  defend- 
ant ;"  there  being  no  plea  and  no  evidence  to  authorize  the 
charge. 

Both  motions  were  overruled,  and  plaintiff  excepted. 


fore  due,  tJicj  were  valid.  Code,  §278 
M:iine,  S4  ;  Jcinee  vs.  Bailey,  Cent.,  L. 

P.  L.  Mynatt  ;  Jno.  D.  Cdnninoham 
for  defendant,  cited,  on  illegality  of  vei 
f,uv,Ang.  27,1878;  1  Archbold'a  Nisi  1 
Ab,.  3ntt,  "Verdict";  8  Watts,  37;  3  < 
Q'il.  Note  made  on  Sabbath  void,  41 
118:1 ;  14  N.  H.,  133;  I  Pareon's  on  N 
ai  0\'.,  U>5  ;  1  Taunt.,  136 ;  5  VineFe 
118;  5  Ala.,  467;  1  Dan.  on  Neg.  Ii 
error  no  gronnd  of  new  trial,  59  Oa.,  ! 

Bi.iiijKi.EY,  Justice. 

1.  The  drafts  were  negotiable  paper, 
)k  diiy  of  the  month  corresponding  to 
wore  ill  fact  executed  on  Sunday,  they  i 
tlic  original  parties;  and  Chat  they  wer 
shown,  also,  against  any  holder  affecte 
if  Ball  purchased  them  before  niaturitj 
a  viiJuuble  consideration,  in  the  due  < 
without  notice  of  their  immoral  taint, 
accepted  npon  Sunday,  with  no  correct 
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conrse ;  and  dealing  upon  that  day,  in  negotiable  paper  in 
ordinary  business,  so  far  from  being  favored,  is  a  breach  of 
the  penal  laws.  Ball  testifies  that  his  title  is  pure ;  and  if 
it  is,  there  is  a  manifest  justice  in  holding  the  acceptor  to 
the  date  of  the  drafts,  whether  the  date  be  true  or  false. 
This  does  not  trench  upon  the  rule  that  a  Sunday  contract 
is  void ;  it  only  excludes  the  acceptor  from  treating  these 
drafts  as  Sunday  contracts  after  he  has  given  currency  to 
them  as  Saturday  contracts,  and  with  no  timely  disclosure 
that  they  were  other  than  what  they  purported  to  be. 
It  makes  their  date  conclusive  evidence  that  they  were  Sat- 
urday contracts,  and  not  Sunday  contracts.  The  defense 
that  a  party's  own  act  is  void  may  be  outlawed  by  the  doc- 
trine of  estoppel,  to  protect  innocent  purchasers  and  pre- 
vent fraud.  The  tenji  void,  does  not  always  import  utter 
nullity.    See  Sutton  vs.  Aih^n^  this  term. 

2.  The  court  did  not  err  in  instructing  the  jury  on  the 
effect  of  notice  to  Ball,  although  there  was  no  plea  express- 
ly alleging  such  notice.  Ball  himself  went  into  the  ques- 
tion of  notice  in  his  testimony,  denying  that  he  had  any. 
There  were  circumstances  tending  to  show  that  he  had,  and 
we  take  it  for  granted  that  these  were  urged  in  argument. 
The  plea  of  the  general  issue  was  in,  and  if  the  plaintiff 
thought  proper  to  moot  the  question  of  notice  by  his  own 
evidence,  the  defendant  could  meet  him  on  that  plea  alone. 
If  the  plaintiff  had  wanted  to  keep  down  the  question  of 
notice,  until  it  was  pleaded  specially,  he  should  have  intro- 
duced no  evidence  directly  upon  the  point.  Doubtless,  cor- 
rect pleading  under  our  system  would  require  that  notice 
should  be  alleged,  and  because  it  was  not  alleged,  the  de- 
fendant may  not  have  had  the  right  to  go  into  it  if  the 
plaintiff  had  kept  out.  But  after  the  plaintiff  had  gone  in, 
the  defendant  had  a  right  to  follow,  and  the  court,  seeing 
them  both  in,  might  well  bring  up  the  rear  with  an  appro- 
priate charge  on  the  subject. 

3.  The  Code  is  express  that  if  there  are  several  pleas  the 
verdict,  when  for  the  defendant,  should  specify  some  one 
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or  more,  or  else  be  rendered  upon  all.  A  mere  general 
finding  for  the  defendant  is  not  a  strict  compliance  with 
this  provision,  for  the  jury  ought  to  say  that  it  is  upon  all 
the  pleas,  or  else  that  it  is  upon  certain  of  them,  pointing 
these  out.  The  charge  of  the  court  was  in  conflict  with 
this  provision,  and  so  was  the  verdict,  construed  in  the  light 
of  the  charge.  The  matter  is  presented  pretty  fully  in  the 
third  head-note,  and  is  plain  enough  to  need  no  elaboratioD. 

4.  While  we  rule  that  the  form  of  the  veidict,  tog^ether 
with  the  instructions  from  the  bench  which  €lictated  the 
form,  is  cause  for  a  new  trial,  we  are  not  to  be  understood 
as  holding  that  a  new  trial  would  follow  if  the  instrnctione 
had  been  correct.  Much  less  can  we  hold  that  there  was 
error  in  overruling  the  motion  in  arrest  of  judgment.  Judg- 
ment will  not  be  arrested  where  it  is  clear  that  the  jary 
meant  to  defeat  the  plaintiff's  action,  and  nothing  is  more 
clear  than  this  in  the  present  case.  Where  the  court  has 
not  told  the  jury  how  to  shape  their  finding,  and  the  ver- 
dict ought  to  specify  one  or  more  of  the  pleas,  or  else  be 
based  expressly  on  them  all,  the  proper  practice  is  to  move 
to  remand  the  jury  for  the  purpose  of  making  the  verdict 
speak  with  proper  fullness.  But  where  the  court  has  in- 
structed, and  the  jury  have  obeyed,  counsel  may  be  silent 
and  then  ask  for  a  new  trial. 

Judgment  reversed. 
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SuPBEMB  Court  of  Georgia, 

February  Term,  1879. 

On  the  15th  of  May,  Gen.  A.  R.  Lawton,  chairman  of  the 
committee  appointed  at  the  last  term  of  the  court  to  report 
an  appropriate  memorial  on  the  life  and  character  of  the 
Hon,  Julian  Haktridge,  deceased,  submitted  the  following 
paper: 

HON.   JULIAN    HARTRIDGB. 

At  six  o'clock,  on  the  morning  of  January  8,  1879,  Representative 
Hartridge  peacefully  died  at  his  lodgings  on  11th  street,  in  the 
national  capital.  The  disease  which  bore  away  our  friend  and  brother 
was  pneumonia.  Although  he  had  been  confined  to  his  apartment  for 
several  days,  no  one,  until  at  a  late  moment,  anticipated  a  fatal  termi- 
nation to  his  attack.  During  its  continuance,  anxious  and  devoted 
friends  ministered  tenderly  to  his  every  want,  and  the  sympathies  of 
many— prominent  in  the  public  councils— were  freely  and  earnestly 
enlisted  in  his  behalf.  His  unexpected  and  lamented  demise  produced 
a  profound  impression  alike  in  Washington  City,  in  Savannah,  his 
home,  and  throughout  the  wide  borders  of  Georgia,  one  of  whose 
favorite  sons  he  was. 

Upon  the  assembling  of  the  house,  official  announcement  of  his 
death  was  made  by  his  colleague— General  Phil.  Cook— and  resolutions 
were  unanimously  adopted  expressive  of  the  sincere  and  general  grief. 
A  special  joint  committee  was  raised — consisting  of  seven  representa- 
tives and  three  senators— to  compass  suitable  preparations  for  the 
funeral,  and  to  escort  the  remains  of  the  deceased  to  Savannah.  On 
the  part  of  the  house,  Messrs.  Cook  of  Georgia,  Prye  of  Maine,  Cox 
of  New  York.  Cabell  of  Virginia,  Stone  of  Iowa,  Davidson  of  Florida, 
and  Hanna  of  Indiana,  were  named  as  members  of  that  committee; 
while  from  the  senate,  Messrs.  Gordon,  Booth,  and  Beck  were  selected. 
At  an  early  hour  both  houses  of  congress  adjourned  for  the  day,  as  a 
mark  of  respect  to  the  memory  of  the  deceased. 
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The  following  day,  at  three  o'clock  in  the  afternoon,  in  the  presence 
of  the  assembled  house,  senate,  members  of  the  supreme  court — clad 
in  their  robes  of  office— the  president  and  cabinet,  and  of  a  large  con- 
course, the  funeral  services  of  Mr.  Hartridge  were  performed  in  the 
hall  of  the  house  of  representatives.  The  ceremony  was  most  im- 
pressive, and  nothing  was  omitted  which  could  impart  dignity  and 
solemnity  to  the  mournful  occasion.  The  desk  of  the  late  represent- 
ative was  tastefully  draped  in  black,  and  upon  it  was  placed  a  basket 
of  beautiful  flowers,  breathing  a  fragrance  emblematic  of  the  precious 
memories  of  the  departed.  On  a  catafalque  in  front  of  the  speaker's 
desk,  and  enclosed  in  a  handsome  casket  adorned  with  wreaths  and 
crosses  of  flowers,  lay  all  that  was  mortal  of  Juliaiy  Habtbidge. 
The  ceremonies  concluded,  and  the  benediction  pronounced,  the  lid  of 
the  coffin  was  removed  and  the  members  in  silence  approached  and 
took  a  farewell  look  at  their  late  colleague.  The  casket  was  then  borne 
from  the  hall  by  the  president  and  cabinet,  accompanied  by  the  jus- 
tices of  the  supreme  court,  senators,  the  Georgia  delegation,  and  the 
speaker  of  the  house. 

Attended  by  the  members  of  the  joint  committee,  the  remains  of 
our  distinguished  friend  were  conveyed  to  Savannah,  where  they  arrived 
on  the  morning  of  the  11th.  Here  every  arrangement  had  been  per- 
fected by  the  municipal  authorities,  the  bar,  the  military,  and  the 
citizens  at  large,  to  testify  the  general  sorrow  and  universal  nfspect. 

From  the  Long  Room  in  the  Exchange,  where  it  had  for  some  time 
lain  in  state,  guarded  by  a  detachment  from  his  old  company,  the 
Chatham  Artillery,  the  embalmed  body  was,  on  the  12th,  conveyed  to 
Christ  church,  where  the  funeral  services  were  conducted  in  the  pres- 
ence of  a  grief- stricken  multitude.  Thence  it  was  borne  to  its  place 
of  final  repose,  in  the  beautiful  cemetery  of  Laurel  Grove.  In  the 
observance  of  these  obsequies  the  tribute  paid  was  almost  without  a 
parallel  in  the  history  of  Savannah.  Every  class,  profession,  and 
organization,  civil  and  military,  vied  in  the  exhibition  of  love  for  the 
deceased,  loyalty  to  his  memory,  sorrow  because  he  was  not,  and  in 
the  rendition  of  the  most  distinguished  funeral  honors.  Most  potently 
did  this  demonstration  attest  the  hold  which  Julian  Hartridge  had 
upon  the  great  heart  of  his  native  city.  The  resolutions  of  the  city 
council  and  of  the  Cliatham  bar,  the  outpouring  of  the  citizens  and 
of  the  military,  the  display  of  flags  at  half  mast,  and  the  settled  gloom 
which  pervaded  the  entire  community,  gave  token  most  emphatic  that 
this  was  no  ordinary  bereavement.  Surely  our  friend  and  brother  was 
not  without  signal  honor  alike  in  the  national  capital  and  in  the  home 
of  bis  youth  and  manhood.  He  sleeps  beside  dear  ones  who  have 
gone  before,  in  the  generous  embrace  of  the  great  mother  upon  whose 
bosom  he  was  cradled  ;  and  loving  memories  cluster  about  his  new- 
made  grave.  To  his  character,  attainments,  virtues  and  abilities,  fitting 
tributes  have  already  been  paid  by  his  colleagues  in  congress,  by  his 
brethren  of  the  Savannah  bar,  and  by  the  press.     It  remains  for  your 
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committee,  in  the  discharge  of  the  duty  assigned  when,  at  the  last 
tenn,  the  fact  of  our  friend's  death  was  brought  to  the  notice  of  this 
honorable  court,  to  supplement  what  has  already  been  done  by  the  fol- 
lowing memorial  and  resolutions  : 

The  Honorable  Julian  Hartridob,  a  prominent  member  of  this 
bar,  was  born  in  the  city  of  Savannah  on  the  9th  of  September,  1829. 
At  the  time  of  his  death  he  was  in  the  60th  year  of  his  age,  and  in  the 
full  possession  of  faculties  appertaining  to  a  matured  manhood  of  un- 
usual capabilities  and  cultivation. 

From  early  youth  he  was  remarkable  for  his  studious  habits  and 
reflective  turn  of  mind.  Among  his  tutors  and  fellows  he  was  regarded 
as  a  lad  of  unusual  quickness  of  perception  and  mental  vivacity.  His 
desire  for  knowledge  was  accompanied  by  a  retentive  memory,  a  dis- 
criminating taste,  and  a  thoughtful  habit. 

His  preliminary  course  completed,  he  repaired  to  Brown  Univer- 
sity, where  he  pursued  his  collegiate  studies  and  graduated  with  dis- 
tinction at  the  age  of  nineteen. 

Selecting  the  law  as  a  profession,  he  entered  the  law  school  of  Har- 
vard University,  and  there  diligently  applied  himself  to  the  mastery  of 
the  principles  of  this  great  science.  Having  taken  his  degree  of 
LL  B.  when  just  of  age.  he  returned  to  Savannah,  and,  the  following 
year,  was  called  to  the  bar. 

Shortly  after  his  admission  he  was  elected  solicitor-general  of  the 
eastern  circuit.  This  office  he  filled  with  marked  ability  and  un- 
swerving fidelity,  winning  distinction  which  was  an  earnest  of  his 
future  professional  power  and  success. 

In  1859  he  became  a  member  of  the  representative  branch  of  the 
legislature;  and,  in  the  execution  of  this  his  first  political  trust, 
secured  the  respect  and  confidence  of  all. 

Upon  the  inception  of  the  late  war  between  the  states,  he  was  the 
second  lieutenant  of  the  Chatham  Artillery;  and,  with  his  company, 
was  mustered  into  the  service  of  the  Confederate  States.  At  an  early 
dale,  however,  he  was  elected  a  member  of  the  Confederate  congress, 
and  represented  his  district  in  that  capacity  until  the  close  of  the  war. 
Upon  the  subjugation  of  the  Confederate  States,  Mr.  Hartridob  re- 
sumeil  the  practice  of  his  profession  in  Savannah,  being  associated 
with  the  Hon.  Walter  S.  Chisholm.  Of  this  prominent  law  firm  was 
he  still  a  member  when  death  deprived  us  of  his  companionship. 
It  is  a  noteworthy  circumstauce  that  the  Telfair  will  case,  in  which  he 
was  of  counsel,  was  actually  on  trial  before  your  honors,  when,  in 
this  room,  telegraphic  advices  were  received  by  his  copartner,  an- 
nouncing the  unexpected  and  afflictive  intelligence  of  the  demise  of 
his  life-long  friend  and  our  honored  brother. 

In  1874  Mr.  Hartridob  was,  by  a  fiattering  majority,  elected  to  the 
congress  of  the  United  States.  In  1876  he  was  returned  by  his  con- 
stittents,  and  was  in  Washington  discharging,  with  acknowledged 
ability,  his  duties  as  representative  of  the  first  congressional  district. 
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when  death  summoned  him  hence.  During  the  recent  congressional 
campaign,  he  declined  a  re-election  and  refused  to  be  a  candidate.  His 
purpose  was,  for  the  present  at  least,  to  retire  from  public  life,  and 
devote  himself  to  the  practice  of  his  profession. 

Besides  filling  the  stations  to  which  we  have  alluded,  Mr.  Habtrhmie 
was  a  delegate  to  the  memorable  democratic  convention  which  assem- 
bled in  Charleston  in  1860.  He  was  also  a  delegate  from  the  state  at 
large  to  the  national  democratic  convention  held  in  Baltimore  in  1872. 
The  same  year  he  was  a  presidential  elector  on  the  democratic  ticket. 

As  a  politician  and  statesman  he  was  sagacious,  candid,  elevated, 
and  successful.  He  possessed  a  peculiar  power  over  men,  readily  ac- 
quirtd  and  retained  the  friendship  and  confidence  of  those  with  whom 
he  was  thrown  into  personal  contact,  was  on  all  occasions  the  polished 
gentleman  in  speech  and.  act,  and  never  sought  by  demoralizing  ap- 
peals to  the  prejudices  of  the  masses,  or  by  unfair  argument,  to  carre 
out  a  path  to  personal  success.  In  his  public  utterances  no  one  ever 
heard  him  give  expression  to  ribald  anecdote,  or  beheld  him  resorting 
to  the  demoralizing  artifices  of  the  demagogue.  He  held  his  constitu- 
ency in  esteem  too  high  for  that,  and  his  own  gentlemanly  impulses, 
courteous  demeanor,  and  inherent  self-respect,  would  not  court  a  vic- 
tory purchased  at  the  expense  of  true  manhood  and  becoming  dignity. 
In  the  dischai'ge  of  his  duties  as  a  representative  in  congress  he  was 
a  man  rather  of  action  than  of  words.  His  voice  was  seldom  heard  in 
open  session,  but  his  influence  was  marked  and  admitted.  As  a  lead- 
ing member  of  the  judiciary  committee,  the  value  of  his  counsel  and 
labors,  of  his  legal  knowledge  and  careful  suggestions,  was  never  ques- 
tioned. He  will  be  missed  in  the  counsels  of  that  important  com- 
mittee. 

He  was  always  true  to  thp  principles  of  southern  democracy,  and 
loyal  to  I  he  best  interests  of  his  section.  His  manly  defense  of  his 
country  and  race  when  charged  with  bloodshed  and  soulless  massacre 
at  Hamburg,  South  Carolina,  will  not  soon  be  forgotten. 

As  a  citizen  he  was  public  spirited,  affable,  accessible,  courteous, 
charitable  and  popular. 

As  a  friend  he  was  true,  generous,  sympathetic,  and  faithful. 

As  a  lawyer  and  advocate  he  was  astute,  quick,  persuasive,  eloquent, 
learned,  and,  on  special  occasions,  brilliant  Possessing  a  wonderfully 
retentive  memory,  with  remarkable  powers  of  analysis  and  combina- 
tion in  the  discussion  of  facts,  well  versed  in  the  principles  of  his  pro- 
fession and  in  the  knowledge  of  adjudicated  cases,  with  a  rich  vocab- 
ulary and  a  musical  voice  of  no  ordinary  compass,  with  a  magnetic 
presence  and  attractive  delivery,  acquainted  with  the  emotions  and 
sympathies  of  the  human  heart,  and  exhibiting  at  all  times  a  profes- 
sional courtesy  worthy  of  all  commendation,  the  conduct  and  tri- 
umphs of  our  brother  in  the  court-room  will  not  soon  be  forgotten. 
His  is  a  distinctive  memory,  which  will  be  cherished  and  emulated. 
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In  the  domestic  circle  he  was  the  devoted  husbaDd,  the  fond  father, 
the  affectionate  relative.  A  widow  and  six  children  mourn  with  a 
bitter  lamentation  this  saddest  bereavement.  Mrs.  Hartridge  is  a 
daughter  of  the  late  Judge  Robert  M.  Charlton,  whose  character,  rep- 
utation and  talents  are  dear  to  all  Georgians. 

Snatched  from  our  companionship  in  his  very  prime,  with  a  future 
even  more  marked  beckoning  him  onward,  we  wonder  and  are  silent 
at  the  mysterious  providence  which  has  summoned  him  away. 

Resolved,  That  in  the  death  of  the  Hon.  Julian  Hartridoe  the  state 
has  lost  a  loyal  and  favorite  son,  the  nation  a  pure,  capable  legislator, 
and  this  bar  one  of  its  most  prominent  members. 

Besolved,  That  we  cordially  sympathize  with  the  family  of  the  de- 
ceased in  this  grievous  affliction. 

Reaolvedf  That  this  memorial  and  these  resolutions  be  entered  upon 
the  minutes  of  this  court,  and  that  a  certified  copy  of  them  be  trans- 
mitted by  the  clerk  to  Mrs.  Hartridge. 

A.  R.  Lawton, 
W.  S.  Chisholm, 
Charles  C.  Jones,  Jr., 
Clifford  Anderson, 
N.  J.  Hamhond. 

The  court  ordered  that  the  memorial  and  accompanying 
r-esolutions  be  spread  upon  the  minutes,  and  tliat  a  certified 
copy  thereof  be  transmitted  to  the  familj  of  the  deceased. 
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ACCOUNT.    See  Limitations,  Statute  of,  11. 

ADMINISTRATORS  AND  EXECUTORS. 

1.  Surviving  partner  and  representatives  of  deceased  copartner 

may  be  joined  in  same  action  on  open  account  against  the  firm, 
when  the  partnership  and  the  survivor  are  alleged  to  be  insol- 
vent.   Anderson,  executor,  vs.  Pollard  dh  Cb.,  46. 

2.  Ordinary's  direction  to  compromise  doubtful  debt  belonging  to 

estate  is  worth  nothing  to  executor  unless  it  appears  that  §2539 
of  the  Code*has  been  complied  with.  Ponce  et  al.  vs,  Wiley 
et  cd.f  executors,  et  at.,  118. 

8.  " Liquidated  demands''  under  Code, §3533.  par.  7,  what  consti- 
tute.    McNultyf  Oeorge  dk  Hall  et  al.  vs.  Pruden,  admW,  136. 

4.  Intestate  died  in  New  York  and  administration  was  there  had 

on  his  estate,  and  promissory  notes  on  parties  in  Georgia  were 
there  inventoried  and  appraised,  and  administratrix  brought 
the  notes  here  and  settled  them  without  suit,  and  was  charged 
therefor  in  an  accounting  before  the  surrogate  court  of  New 
York,  such  court  had  jurisdiction  to  administer  the  notes  ac- 
cording to  New  York  law,  and  the  record  of  that  court  is 
admi&sible  in  a  suit  between  the  distributees  of  the  estate  and 
defendants  in  Georgia,  whose  property  was  sought  to  be  con- 
demned by  tracing  the  funds  of  the  estate.  McNamara  et  al, 
vs.  McNamara  et  al. ,  200. 

5.  Where  such  record  shows  that  the  distributees  elected  to  go 

upon  the  administratrix  and  her  sureties  by  such  judgment  of 
the  surrogate  court,  they  must  exhaust  that  remedy  there  before 
trying  another  here.     Ibid. 

6.  Land  bought  at  administrator's  sale  by  administrator  and  third 

party,  and  former  settled  with  distributees  therefor,  suit  for 
part  due  by  latter  must  be  brought  within  the  usual  statute  of 
limkations.  It  began  to  run  in  his  favor  from  date  of  sale. 
Edge  vs.  Edge,  289, 

7.  Will  of  testator  who  died  prior  to  adoption  of  Code  created  gen- 

eral power  of  sale  in  executors  for  purposes  named,  private 
sale  valid  though  not  made  until  after  Code.    Smith,  execute  vs. 
EtUseyetal.,  341. 
49 


'.  One  from  whom  prop^ny  ■>;  ei:a-«  bjf  b«c  »r:irf:CT  :Un. 

admioUlratinD.     JJir^.t  *'■■•. .  ■':  Bi-pi*.  SH. 

'.  CrwJilor  ai]mmi>ter:n:  upfn  ^:»-e  <^  -i*^^;-?.  i.*r:r  j  i  £j=l:! 
to  which  •ome  iif  tLe  eSeot;  ire  e?':<;ei:^.  \s  4=.*i-.'«ii  :>;  ?^13 
ODt  of  the  proc-e«ds  tuc  ci]-::n'**  ■■■!  »-l:r.:-:s;rv;-.  i  T^ij 
rank  *aperior  evt;D  lo  i-iie^.     -V-i/f  jJ.-n'-,  r».  £.:v   ys*. 

>.  GiurdimD  Ucfaftr^ed  bv  kw  wL>u  tdialaiiTensj  deciciMd  virl- 
oUle.  Ordio«ry,  for  u-e  of  Leir  ••>(  war-i.  caas";  anii'i:: 
■CtioD  agaiDM  ft'liiiiai'-trB'.OT  iriiU  Kill  aca^ied  f^r  ful:a^  w 
pay  OTer  legacy  Ant  ^ueli  dw>:s-itd  wani  wiiaoa:  tniii^i;  j-ii:- 
dUna  p*rty-     Seanra,  vrd.,  r:  BrerrUr.  adm'r,mi..  374. 

.  Court  of  ordinary  to  wbich  appiicalioo  is  m^e  for  aiimiril^'n- 
tiOD,  in  proper  IiIIiudhI  Iu  det«rniiDe  <iue«tion  of  iu  own  ;sr:^ 
diction.     Arnol<l tf  III.  n  Ariio?it  tf  at..  627. 

I.  NoB-mideoL  iniestntf:  left  assets  in  two  countiea.  adntiDi^'raii'a 
granted  Id  eitber,  sntl  ortlianry  tirst  eieTcUing  juiifalictloa 
will  retain  iL    Ibid. 

:  Will  of  non-resident  may  be  proved  in  ahj  county  in  which 
there  are  assets.     Itriil. 

.  Debts  by  simple  coDlmct  arc  bon/t  noiahilia  in  the  couniT  wbere 
the  debtor*  reside.  Sbnres  in  capital  stock  of  railroad  are 
bvna  nolabSia  in  county  wbcre  stocktKioks  are  kept,  tranifera 
made,  and  dividends  paid.     Ibid. 

:  Land  devised  atlachiMl,  exocuiors  could  not  defeat  tt  by  setting 
up  their  non-assent  to  the  devise,  the  land  not  being  required 
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8.  Judgment  complete  except  in  wanting  signature  of  plaintijff  or 
his  attorney,  amendable,  and  this  though  many  years  may 
have  elapsed.     Ibid. 

4.  Order  to  enter  up  judgment  nunc  pro  tune  is  not  an  order  to 

amend  an  irregular  judgment  already  existing.  Order  of  for- 
mer kind  should  not  be  granted  on  application  for  one  of 
latter.    Ibid. 

5.  Parties  plaintiff  in  error  may  be  added  in  supreme  court  by 

amendment.    McNulty,  George  &  Had  et  al.  vs.  Prvden^  admW,  185. 

6.  Written   contract  for    building   house,  action   on   cannot  be 

amended  by  adding:  an  account  to  which  contract  does  not 
apply.    Andrews  et  al.  vs.  Poffue,  176. 

7.  Action  for  use  of  another  amendable  by  changing  usee  or  by 

striking  him  out  altogether.    .^Eina  Ins.  Co.  vs.  Sparks,  187. 

8.  Judgment  overruling  demurrer  affirmed  in  supreme  court,  new 

grounds  cannot  be  added  by  amendment  before  affirmance  is 
made  judgment  of  court  below.  Oddsmith,  camp,  gen,  vs, 
Georgia  Bailroad,  542. 

9.  Motion  for  new  trial  made  in  term  and  continued  from  to  time 

by  order,  amendable  before  final  disposition.  Girardey  et  al. 
vs.  Bessman  et  al.,  654 

iPPEAJi.     See  Justice  Courts,  4 

lRGUMENT,  order  of.    See  Practice  in  Superior  CmrU,  8. 

lRREST.    See  Municipal  Corporations,  2-6. 

lTTACHMENT. 

1.  Declaration,  none  filed  at  first  term,  and  no  attachment  pending 

when  filed,  as  appears  on  face  of  record,  in  the  absence  of 
motion  to  amend  or  explain  the  defect,  illegality  at  instance 
of  surety  on  attachment  bond  sustained.  Tofflor  db  Co.  vs.  BeU, 
158. 

2.  Judgment  rendered  without  a  jury  as  in  other  cases,  where  no 

issua^e  defense  on  oath  is  made.    Ibid. 

3.  Creditor  of  devisee  upon  contract  made  before  testator  resumed 

possession,  having  attached  some  two  years  after  probate  of 
will,  the  devisee  could  not  defeat  the  levy  by  a  disclaimer 
made  by  deed  after  the  levy  was  had.  Nor  could  the  execu- 
tors defeat  it  by  setting  up  their  non-assent  to  the  devise,  the 
land  not  being  required  for  the  payment  of  testator's  debts  or 
the  expenses  of  administration.  Daniel  ei  al,,  executors,  vs. 
Frost,  687. 
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ATTORNEY  AND  CLIENT. 

1.  Retainer,  one-half  of  fee  is,  and  due  immediately.     MeNuUy, 

George  <fe  BaU  et  al.  ts.  Pntden,  adnCr,  135. 

2.  Claimants  to  fund  on  money  rule  several » all  of  whom  introduced 

evidence,  order  of  argument  is  subject  to  discretion  of  judge. 
Loudon^  assignee,  vs,  Goleman,  rec,  147. 

8.  Fees,  counsel  bringing  fund  into  court,  or  securing  for  receiver, 
entitled  to  as  part  of  necessary  expenses.     Ibid. 

4.  Fees,  execution  proceeding  to  collect,  settlement  prior  to  act  of 
1873  giving  attorney  lien  thereon  valid,  unless  notice  of  claim 
was  given  to  defendant  in  fl.  fa.    Stevenson  vs.  Smtth,  175. 

AUDITOR. 

1.  Reference  and  report  before  all  interested  were  made  parties  to 

bill,  court  not  obliged,  on  motion  of  one  of  the  original  par- 
ties, to  refer  case  again  after  new  parties  are  added,  but  may 
proceed  to  trial  and  allow  such  parties  to  adduce  their  evidence 
in  the  first  instance.     McLaren,  adm^r,  et  al.  vs.  Clark  et  al.,  106. 

2.  Admission  of  incompetent  testimony  no  valid  objection  to  read- 

ing of  report  when  exceptions  to  it  are  on  trial.     Ibid. 

8.  Exception  that  auditor  heard  incompetent  testimony  must  show 
that  it  was  objected  to.    Ibid. 

4.  Chancellor  may  change  reference  from  one  master  to  another, 

or  from  a  master  to  an  auditor.  Cook  vs.  Commissioners  of  Hous- 
ton  Co.,  228. 

5.  Exceptions  to  report  cannot  be  filed  after  time  limited  by  order 

of  reference.    Ibid. 

6.  If  prevented  by  good  cause  from  filing  within  time,  application 

should  be  made  to  court,  without  unreasonable  delay,  for 
extension  of  time.  Four  terms  of  court  having  passed  with- 
out such  application,  discretion  of  chancellor  in  striking  excep- 
tions thereafter  filed  not  controlled.     Ibid. 

7.  Exceptions,  none  filed,  no  issue  for  jury  to  try,  and  chancellor 

should  pronounce  judgment.    Ibid. 

8.  Btatute  of  limitations  pleaded,  and  facts  upon  which  it  was 

based,  together  with  action  of  auditor,  appear  in  report,  court 
must  pass  upon  question  thus  raised,  though  no  written 
exceptions  be  on  file.    Ibid. 

BAIL. 

1.  Surrender  by  bail  of  principal  may  be  made  to  deputy  sheriff 

Ward  et  al.  vs.  Colquitt,  gov,^  267. 

2.  Surrender  between  forfeiture  nin  and  flaal  judgment  is  burdened 

with  payment  of  costs.    Ibid, 
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8.  Sunday,  lawful  to  take  bond  on  admitting  prisoner  to  baU,  same 
being  in  favor  of  liberty  and  in  the  nature  of  a  work  of  char- 
ity.    Wddon  et  al.  vs.  Cdquitt,  gat.,  449. 

4.  Disability  of  principal  in  recognizance  known  to  bail,  not  pre- 
vent latter  from  being  bound  by  undertaking.    Ibid» 

lANKRUPT. 

1.  Composition  under  late  bankrupt  system  did  not  satisfy  any 

debt  that  was  not  discharged  by  a  regular  discharge  granted 
in  the  ordinary  course.    Lewin  db  Go.  vs.  Thurber  4b  Co.,2Xi. 

2.  Where  the  action  was  based  upon  the  debt's  having  been  con- 

tracted by  fraud,  the  element  of  fraud  would  have  to  be 
made  out  with  the  certainty  ordinarily  requisite  in  civil  cases. 
Ibid. 

3.  Judgment  prior  to  adjudication  may  be  amended  notwithstand- 

ing bankruptcy  of  defendant.     Pollard  vs.  King^  103. 

4.  Continuance,  bankruptcy  of  mortgagor  after  filing  of  petition 

to  foreclose  mortgage  on  realty,  no  ground  of.  loler  vs.  Pass- 
more,  admW,  et  al.,  263. 

5.  Foreclosure  of  mortgage  on  realty  of  bankrupt  enjoined  by 

federal  court  pending  petition  before  ordinary  for  homestead 
therein,  and  injunction  dissolved  on  condition  that  $2,000.00 
be  deposited  with  register  to  be  invested  in  homestead  should 
ordinary  decide  that  applicant  was  entitled  thereto,  state  courts 
had  no  jurisdiction  to  set  apart  the  money,  or  any  part  of  it, 
in  the  hands  of  the  register.  Home  B.  and  L.  AssoeiaUon  vs. 
Cherry,  269. 

6.  Promise  after  discharge  to  pay  debt  provable  in  bankruptcy, 

need  not  be  in  writing.  It  is  valid,  the  consideration  thereof 
being  the  moral  obligation  to  pay  a  just  debt.  Ross  vs.  Jordan^ 
298. 

(LANK.     See  Surety  and  Indorser,  7. 
lOUND ARIES.     See  Roads  and  Bridges,  8-10. 

;ertiorari. 

1.  Judgment  sustaining  going  beyond  the  issue  involved,  reversal 

had.    Allen  et  al. ,  vs.  Meyerhardt,  161. 

2.  Principal  sum,  with  interest,  exceeds  $50.00,  party  cast  in  jus- 

tice court  may  certiorari,  where  judgment  is  based  on  questions 
of  law  unmixed  with  matters  of  fact.    Dexter  vs.  Qlover,  812. 

3.  Question  of  law  only  involved  which  must  finally  govern  case, 

superior  cou  rt  should  make  final  judgment  James  «•.  BmUh  d 
Bro.,  345. 


1.  County  commiMliMiem,  error  of  in  ordering  private  waj  opened 
may  be  corrected  by  eertiornri.    Leathert  t*.  Furr,  iil. 

lARGB  OF  COURT. 

1.  Though  there  may  be  no  direct  eviduoce  to  auihorixe  charge, 

yet  one  or  more  relevant  circumstancefl  on  which  jury  must 
paaa,  may  warrant.     CkmenU,  ailm'r,  el  al.  t*.  WArtler,  53. 

2.  Reqaest  mar  be  denied  even  in  cam  of  homicide,  if  mailers 

therein  embraced  hnve  lieen  fully  anil  correctly  sulimittcil  lo 
Jury  in  general  charge.  Everett  m.  Stale,  05:  t'ralral  Railroad 
e*.  Bitharit.  306;  Harm  i».  StttU.  ;»?. 

3.  Law  eubstaatially  laid  down,  mere  inaccumcy  in  some  of  the 

language  will  be  treated  ae  immaterial.    Ibid. 

4.  Exception  to  entire  charge,  new  trial  noi  granted  unless  charge 

S3  a  whole  is  erroneous.     Bdiemore  ts.  Gilburl,  tte  eo/.,  138. 

5.  Exception  to  part  of  charge  not  saslained  where  whole  charge 

submits  case  faiily  to  jury.     Bobertt  m.  Heal,  ailm'r,  11(3. 
8.  Qeneral  charge  embracing  reijueats,  court  may  wiiy  to  jury  thai 
such  requests  are  the  law,  but  ao  mure  so  than  when  given  in 
general  charge.    Ibid. 

7.  Opinion  on  evidcacc,  no  expression  of  in  this  case.     Muilory  n. 

3laU.  IM. 

8.  Portion  of  charge  set  forth  correct,  remainder  not  in  record, 

presumed  tliat  it  covered  other  elements  of  ca^o.  Surge  ei 
StaU.  170. 

aiic  clearly  delincd   covered   liy  charge.  sulHcient.     It  ne* 
Powell  va.  Franktiit,  171. 

Bitaf  \<*.  Jame*.  Sff 
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14  Distinct  issue  carved  out  of  case  and  reduced  to  writing,  and 
trial  to  be  had  solely  upon  it,  charge  should  not  go  beyond. 
Ihid. 

15.  Request  loose  or  uncertain,  court  not  bound  to  heed.     Todd  vs. 

Pixmbro,  664. 

16.  Action  upon  account  for  goods,  where  question  was  whether 

agent  who  purchased  or  principals  were  bound,  proper,  after 
charging  that  *'  question  is,  to  whom  was  the  credit  originally 
given?  If  the  credit  was  given  to  the  defendant  (the  agent),  he 
is  liable,  but  if  the  credit  was  given  to  M.  &  P.  (the  princi- 
pals), then  he  is  not  liable,"  lo  add,  on  request  of  counsel, 
that  "  the  giving  credit,  in  order  to  be  binding  on  defendant, 
must  appear  to  have  been  given  under  the  agreement  of  the 
parties,  and  plaintiff 's  »o  giving  credit,  unless  done  by  consent 
or  agreement  of  defendant,  would  not  bind  him."  The  addi- 
tion should  have  been  clearly  and  distinctly  given  to  jury,  and 
not  by  simply  stating  that  that  was  a  question  of  evid«)nce  for 
them.     Fleming  vs.  Hill,  751. 

17.  The  manner  in  which  this  addition  was  requested,  being  correc- 

tive of  the  general  charge,  requires  that  it  should  have  been 
given,  though  not  in  writing.    Ibid. 

18.  Issue  as  to  whether  plaintiff  took  acceptance  with  notice  that  it 

was  made  on  Sunday  or  not.  and  plaintiff  adduces  evidence 
expressly  in  denial  of  notice,  defendant  may  insist  on  general 
circumstances  of  transaction  as  tending  to  prove  same,  and 
court  may  charge  on  subject,  though  there  be  no  plea  alleging 
notice  in  express  terms.     BaU  vs.  Powers,  757. 


OLAIM. 


1.  Where  vendee  presented  for  his  protection  title  of  vendor  on 

trial  of  claim,  on  subsequent  claim  by  vendor  against  same 
execution,  he  will  be  concluded.     Pace  vs.  Maxvoell  dt  Vasen,  97. 

2.  Evidence  showed  that  claimant  had  sold  the  property,  verdict 

against  him  proper.    Ibid. 

Z.  Where  defendant  paid  one-half  the  purchase  money  taking  title 
to  himself  and  executing  to  vendee  bond  for  title  on  being 
repaid,  and  the  execution  therefor  is  met  by  equitable  claim  of 
wife  of  vendee  setting  up  that  the  portion  of  purchase  money 
paid  by  husband  was  with  her  money,  and  praying  that  she 
have  half  the  land,  or  that  li  be  sold  and  she  first  repaid.  Held, 
that  in  the  absence  of  the  charge  of  notice  to  the  defendant,  or 
of  the  insolvency  of  the  vendor,  the  equitable  claim  was  defi- 
cient.    Loveless  vs.  Strickland,  101. 

4.  Question  as  to  validity  of  sale  from  defendant  to  claimant  just 
before  judgment  went  against  him,  they  being  brothers^  say 


iogs  and  acta  of  defendaDt  while  in  poasessioD.  and  admiuiona 

(it   claimant   agoiDSt   bimsclf,    adtuissiUle.     SoberU  im.  2feal, 

adm'r,  163. 
r>.  Sole  iuue  aa  to  damagca  for  ioterpoaition  of   claim,  not  error 

to  strike  equitable  plea,  claimant  being  allowed  to  introduce 

all  hia  evidence  to  elucidutc  issue  before  court.    SAtatg,  guar- 

dian,  ft.  TooU,  1  TO, 
<t.  Formal  pleading  on  trial  of  such  Issue  unneceSBarf.    Ibid. 
T.  Security  on  damage  bond  as  much  bouod  as  if  claim  case  proper 

had  been  tried.    Ibid. 

8.  judgment  finding  property  subject,  is  not  judgment  for  anm 

certain  on  wbicb  dninagcs  can  be  swarded  in  supreme  court. 
BrattU^  et.  Baek  et  al..  IT3. 

9.  Levy  on  half  of  certain  lota  and  claim  interposed,  without  sta- 

ling which  half,  claim  might  have  been  demurrable,  but  ver- 
dict in  favor  of  claimant  not  set  aside  fur  uncertainty.  Jane*, 
adm'r.  w.  Cleveland,  237. 

10.  Execution,  sufflcicncy  of  excepted  to  by  claimant,  proper  motion 

Is  to  dismiss  levy,  or  an  objection  to  it  as  illegal  evidence. 
Motion  to  quash  improper.     BottaKtrtK  m.  Clark,  386. 

11.  Affidavit  that  cliiimant  is  heiid  of  a  family,  and  that  money  is 

not  the  properly  of  defendnut  in  fi.  fa.,  but  arose  from  pale 
of  land  which  had  been  set  apart  as  homestead,  and  was  there- 
fore not  subject  to  individual  debts  of  claimant,  sufficient  with- 
out Mttlng  forth  names  of  members  of  family.  Morton  e*. 
Btmmen  dt  Miiditbi-onk*.  302. 
IS,  Homestead  papers  should  have  been  admitted,  having  been 
granted  by  ordinary  in  yuur  1B68,  under  constltulion  and  act 
then  of  force.  Ibid. 
,  M intake  in  executing  al>'iohi'e  deed  instead  of  mortgage,  cannot 
jjtdinary  pleadings  in  claim  case.     AUen  tt  «d. 
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lONSTITUTIONAL  LAW. 

1.  Legislation  necessary  under  constitution  of  1877  before  qualifi- 
cation of  grand  jurors  was  changed.    MikeU  vs.  State,  868. 

3.  Reciprocal  insurance  law  of  1869  has  no  connection  with  tax 

laws  of  state;  it  simply  imposes  conditions  upon  foreign  com- 
panies seeking  to  do  business  in  Georgia.  Thus  construed  it  is 
constitutional.  Ooldsmithy  eomp.  gen,^  etcU.  vs.  Home  Ins,  Co. 
ettU.,  379. 

8.  Provision  in  constitution  of  1877  prohibiting  Juries  of  less  than 
twelve  in  city  courts,  inoperative  until  new  machinery  be  pro- 
vided.    Kneeland  et  cU.  vs.  State,  895. 

4.  Though  act  of  1872,  so  far  as  it  affects  preexisting  charters,  be 

unconstitutional,  as  decided  in  60  Qa.,  404,  if  its  provisions  be 
by  charter  granted  in  1875,  incorporated  therein,  they  become 
part  thereof,  and  are  as  valid  as  any  other  portion.  Douglass- 
mile  vs,  Johns,  428. 

5.  Exemptions  from  taxation  in  charters  granted  since  Code,  not 

interpose  constitutional  barrier  so  as  to  prevent  legislature 
from  taxing  as  natural  persons.  Maoon  and  Aug,  Railroad  vs, 
Ooldsmith,  eomp,  gen.,  468. 

6.  Act  incorporating  railroad  need  not  express  in  title  any  of  the 

powers,  rights,  etc.,  which  charter  is  intended  to  confer. 
Charter  is  contract,  and  the  stipulations,  etc.,  are  to  be  looked 
for  in  body  of  instrument,  not  in  title.  Ooldsmiih,  eomp,  gen., 
ffs,  Rome  Railroad,  473:  Same  vs.  Georgia  Railroad,  485. 

CONTINUANCE. 

1.  Action  on  insurance  policy,  refusal  of  continuance  on  ground 

of  surprise  at  evidence  of  movant^s  agent  and  of  the  plaintiff 
disclosing  the  origin  of  her  title  to,  or  interest  in,  the  property 
burnt,  where  no  artifice  or  misrepresentation  was  used,  not 
controlled,    j&na  Ins,  Co.  vs.  Sparks,  187. 

2.  Bankruptcy  of  mortgagor  after  filing  of  petition  to  foreclose 

mortgage  on  realty,  no  ground  of  continuance.  TdUr  vs,  PasS" 
Tnore,  adm'r,  et  al. ,  268. 

8.  3f[otion  fully  up  to  rule,  state  cannot  force  trial  by  counter- 
showing  by  witness  to  effect  that  if  defendant's  witness  testi- 
..'fied  as  defendant  swore  he  would,  such  evidence  would  be 
false,  both  witnesses  having  been  present  when  the  offense  is 
said  to  have  been  committed.    Horn  vs.  State,  862. 

4.  Counter-showing  which  law  contemplates  is  such  proof  as  neg 
atives  fact  that  witness  had  been  subpoenaed,  or  was  present 
at  all,  etc.    Ibid. 


780  INDEX. 


CONTRACTS. 

1.  Widow  intending  in  good  faith  to  institute  civil   action  for 

damages  for  homicide  of  husband,  having  retained  counBel 
but  not  having  prosecuted,  when  defendant  gives  his  notes  in 
compromise  and  settlement  of  the  civil  injury  only,  such  notes 
are  not  without  consideration  whether  maker  was  concerned 
in  homicide  or  not,  nor  was  the  consideration  ill^^L  Bodun 
dt  Payne  vs,  MeCauUy,  130. 

2.  Prior  to  incorporation  of  W.  &  A.  R  R.  Co.,  the  West.  &  At 

R.  R.  being  the  property  of  the  state,  its  method  of  business 
was  regulated  by  law,  and  its  superintendent  had  no  authority 
to  make  contracts  involving  more  than  13,000.00  without  writ- 
ten approval  of  governor.     Tappan  vs.  West  dk  At  i?.  i2L,  196. 

3.  Where,  by  contract,  one  party' had  the  exclusive  right  to  sell 

property  of  another  on  terms  specified,  and  was  to  receive  & 
certain  compensation  therefor,  a  subsequent  change  whereby 
the  owner  was  also  allowed  the  privilege  of  selling,  provided 
the  agent  should  receive  the  same  competksation  as  before,  was 
net  a  sale  of  the  agent's  chances  of  selling.  Irby  «».  Lawths,  216. 

4.  Georgia,  contracts  made  in  to  be  performed  in  New  Tork  gov- 

erned by  law  of  latter  state.  Hence,  in  suit  on  drafts  indorsed 
in  blank,  pa3'able  in  New  York,  parol  evidence  was  not  admis- 
sible to  explain  the  indorsement,  such  being  the  law  of  that 
state.     Dunn  vs.  Welsh,  2 it. 

5.  Time  of  essence  of  contract,  conduct  of  life  insurance  company 

in  receiving  premiums  after  date  fixed  in  policy,  operated  as 
waiver  of.     Cotton  States  Life  Ins.  Co.  vs.  Lester,  247. 

6.  Promise  after  discharge  to  pay  debt  provable  in  bankruptcy, 

need  not  be  in  writing.  It  is  valid,  the  consideration  being 
the  moral  obligation  to  pay  a  just  debt.    Boss  vs.  Jordan,  298. 

7.  Account  for  merchandise  furnished,  under  §3393  of  Code  suit 

may  be  brought  aud  recovery  had  though  there  may  be  special 
contract  in  writing.     Schmidt  vs.  Wambacker  dk  Weil,  321. 

8.  Sunday,  lawful  to  take  bond  on  admitting  prisoner  to  bail,  same 

being  in  favor  of  liberty  and  in  nature  of  work  of  charity. 
Weldan  et  al.  vs.  Colquitt,  gov.,  A4^. 

9.  Though  void  judgment  be  some  part  of  inducement  to  contract, 

yet  if  valid  had  no  judgment  been  rendered,  it  is  not  made 
void  by  nullity  thereof.    1  bid, 

10.  Voluntary  intoxication  short  of  deprivation  of  reason,  unless 

opposite  party  has  contributed  to  produce  it,  not  disable  per- 
son to  waive  a  right  or  to  bind  himself  by  contract,  in  absence 
of  fraud  or  imposition.    Ibid. 

11.  Sufficient  if  work  and  materials  conform  to  plan  prescribed, 

and  to  terms  of  contract.    Pi^rier  vs.  Wilder  db  Son,  520. 
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12,  Tacit  reoognltioQ  by  the  empleyor  of  a  compliaTice  -with  the 

contract,  is  some  evidence  of  actual  compliance.    Ibid. 

13.  Accceptance  and  use  of   building  without  complaint,   slight 

defects  relied  upon  as  excuse  for  not  paying  are  to  be  scruti- 
nized.   Ibid, 

14  Failure  to  call  on  contractors  to  remedy  or  repair  alleged  de- 
fects may  be  considered  by  jury.    Ibid, 

15.  Written  contract  placed  in  evidence  as  part  of  main  case, 
plaintiff  holds  contract  forth  as  pertinent  to  cause  of  action. 
If  action  be  by  one  plaintiff  on  an  account,  when  it  ought  to 
have  been  by  another  plaintiff  on  the  special  contract,  a  non- 
suit may  be  awarded.    Southwestern  ReUiraad  w.  MilUan,  607. 

l€w  Written  contract  with  telegraph  company  is  not,  without  ex- 
planation, to  be  treated  as  contract  of  telegraph  company 
bearing  different  name.  Prima  fade  the  two  companies  are 
not  the  same,  nor  is  there  any  presumption  that  the  contracts 
of  the  one  have  become  the  contractji  of  the  other.  Coggin 
vs.  Central  Railroad^  685. 

17.  Inducement,  contract  merely  alleged  as,  and  not  described  as 
in  writing,  and  not  of  a  class  required  to  be  in  writing,  a 
parol  contract,  express  or  implied,  may  be  proved.    Ibid, 

CONSTABLE.     See  Shenff,  3,  4 

[CONTRACTOR'S  LIEN.    See  Lien,  14. 
CONTRIBUTION.     Se  Surety  and  Ind&rser,  8. 5. 

CORPORATIONa 

1.  Directors  and  shareholders  are  quasi  trustees,  and  without  spe- 

cial power  under  the  charter,  cannot  bind  the  corporation  by 
contract  to  pay  usury.  Plan,  Ware,  Co.  etal.  w.  Johnson,  ea^r, 
etal,  808. 

2.  Sole  shareholder  in  corporation  in  actual  use  and  possession  of 

corporate  property,  indictment  for  injury  need  not  refer  to 
corporation,  but  may  describe  property  as  belonging  to  share- 
holder as  natural  person.     CasUeberry  vs.  State,  442. 

8.  Exemptions  from  taxation  in  charters  granted  since  Code,  not 
interpose  constitutional  barrier  so  as  to  prevent  legislature 
from  taxing  as  natural  persons.  Macon  db  Aug.  Railroad  ts. 
Goldsmith,  comp.  gen'l,  468. 

4.  Act  incorporating  railroad  need  not  express  in  title  any  of  the 
powers,  rights,  etc.,  which  charter  is  intended  to  confer. 
Charter  is  contract,  and  the  stipulations,  etc.,  are  to  be  looked 
for  in  body  of  intmment,  not  in  title.  Qeidsmithf  eomp,  gen% 
vs.  Borne  EaQ/road,  478.    Same  m.  Oeorgia  R(Mlroadi»  ^&SS« 
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mediate  presence  of  his  fellow,  the  shooting  was  not  the  act 
of  one  only  but  the  act  of  each.    Ibid. 

8.  What  prisoner  said  on  being  arrested  some  hours  after  the 

assassination,  and  two  miles  distant  from  place  where  it  was 
committed,  not  evidence  in  his  favor.     Ewrett  vs.  State,  65. 

9.  Threats  by  prisoner  against  life  of  deceased  are  admissible, 

though  made  some  years  before  the  assassination.    Ibid. 

10.  Nickels  staked  at  cards  need  not  be  proven  to  be  of  value. 

MailoTy  vs.  IState,  164. 

11.  Finding  of  minor  offense  operates  as  acquittal  of  major.     Wilson 

vs.  State,  167. 

12.  Verdict  construed  in  connection  with  indictment  sufficiently 

certain.    Ibid, 

18.  Larceny  from  house,  as  charged  in  indictment,  prisoner  found 
guilty  of,  not  cause  for  setting  aside  verdict  that  court  in- 
structed jury  that  they  might  find  him  guilty  of  simple  larceny 
if  tbey  believed  that  only  latter  offense  was  committed.  Surge 
vs,  Stafe,  170. 

14.  Simple  larceny  and  larceny  from  house  distinguished     Ibid. 

15.  Four  defendants  jointly  indicted  and  jointly  tried,  clerk,  under 

§3695  of  Code,  only  entitled  to  $5.00  cost.     Officers  of  Court  vs. 
Wyait,  172. 

16.  Sheriff  not  entitled  to  cost  for  taking  four  appearance  bonds 

under  g3696.     Ibid, 

17.  Burglary,  stolen  jewelry  having  been  found  in  defendant's 

house,  evidence  as  to  whether  married  or  unmarried,  not  irrel- 
evant.    Fisher  vs.  State,  174. 

18.  Burglary  and  larceny  committed  together,  possession  of  stolen 

property  (wheat)  twelve  days  thereafter  circumstance  to  be 
considered  on  trial  for  burglary.    Bryan  et  al.  vs.  State,  179. 

19.  Prosecutor  member  of  grand  jury  which  found  bill,  not  good 

in  arrest.    Johnson  et  al,  vs,  ^ate,  179. 

20.  Judgment  pronounced  on  criminal  regularly  convicted,  cannot 

be  set  aside  on  motion  of  natural  guardian.    Remedy  is  by 
habeas  corpus^    Cathing,  guardian,  vs.  State,  248. 

21.  Accusation  in  city  court  charging  assault,  without  specifying 

acts,  not  ground  of  arrest.    Bataree  vs.  State,  246. 

22.  Offense  charged  shows  jurisdiction  in  court  competent  to  try 

crimes  less  than  felonies.    Ibid. 

23  Bail,  surrender  by  between  forfeiture  tUH  and  final  judgment  is 
burdened  with  payment  of  costs.  Ward  et  al.  vs.  Colquitt,  gov,, 
267. 

24.  Forgery,  eyidence  that  defendant  lived  in  county  of  trial,  and 
within  it  admitted  the  forgery,  sufficient  proof  of  venue  to 
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unable  so  to  do,  she  being  over  ten  years  of  age,  and  the  de- 
fendant, she  consenting,  did  have  carnal  knowledge  of  her, 
then  it  would  be  no  rape.     Joiner  vs.  State,  560. 

35.  Affidavit  and  wan  ant  under  county  court  act  (Code,  §297)  are 
to  be  such  as  are  provided  for  in  general  law  laid  down  in 
§§4715,  4716.  In  simple  larceny,  they  need  not  describe  prop- 
erty, state  value,  name  owner,  or  disclose  whether  a  felony  or 
only  a  misdemeanor.    Dickson  et  al.  vs.  State,  583. 

36.  Indictment  waived  and  trial  by  county  judge,  afSdavit  on 
which  warrant  issued  may  be  basis  of  accusation.  Accusa- 
tion is  to  be  specific  and  particular,  but  affidavit  need  not  be 
more  so  than  is  necessary  to  uphold  warrant.    2  bid, 

87.  Verbal  inaccuracy,*  when  meaning  is  clear,  will  not  vitiate 
affidavit  or  warrant.    Ibid, 

38  Accusation  may  declare  that  "  The  state  of  Georgia  charges," 
and  need  not  employ  ordinary  formula.    Ibid, 

99.  Burglary  in  night-time,  circumstantial  evidence  in  this  case 
sufficient  to  support  verdict  of  guilty.    Smith  ffs.  State,  663. 

40.  Capital  punishment  cannot  be  inflicted  without  first  trying 
prisoner  according  to  law.  The  panel  of  Jurors  must  be  put 
upon  the  accused;  this  proceeding  cannot  be  omitted,  espe- 
cially where  prisoner's  counsel  gives  notice  that  he  waives 
nothing.     Cochran  vs.  Staie^  731. 


CROP-LIEN.    SeeLtim,  14. 

DAMAGES. 

1.  Bonds  with  coupons  for  interest  converted,  verdict  for  value 

with  mature  coupons,  with  interest  on  such  aggregate  value 
from  date  of  demand,  not  excessive.  Mer,  and  Plan,  Nat, 
Bank  vs.  Trus.  of  Mas,  HaU,271, 

2.  Compensation  for  wounding  a  farm  horse  whereby  he  was  tem- 

porarily disabled  in  the  season  of  farm  labor,  includes  reason- 
able hire  for  the  time  during  which  the  disability  continued. 
At.  and  West  Pt.  RaUroadvs.  Hudson,  679. 

DECLARATIONS.     See  Evidence,  8,  24. 

DEEDS. 

1.  Instrument  executed  whilst  usury  laws  were  in  force,  with  no 
intention  to  postpone  delivery,  not  relieved  from  operation  of 
those  laws  by  absence  of  grantees  and  the  failure  of  deed  to 
come  to  their  actual  possession  until  after  said  laws  were 
repealed.     Campbell  db  Jones  vs.  Murray  etal,,9^. 

3.  Cancellation  of  deed  void  for  usury  not  decreed  without  pay- 

ment or  tender  of  principal  and  lawfol  interest.    Ibid, 
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8.  Title  may  be  sustained  by  deed  delivered  up  to  be  canceled 
provided  certain  contingencies  happened,  and  which  by  inad- 
vertence was  not  canceled,  where  contingencies  never  occurred. 
Phipps  t».  Mansfield  ei  cU.,  209. 

4.  Parol  evidence  as  to  what  are  terms  of  deed  inadmissible.    Mvi* 

Ur  et  al.  f>8.  Rhuman,  832. 

5.  Parol  evidence  of  mistake,  to  correct  deed  by,  mistake  must  be 

shown  beyond  reasonable  doubt.    Ibid. 

6.  Deposit  of  deeds  as  collateral  security  for  debt,  not  create  such 

lien  as  can  be  foreclosed  at  law.    Bill  in  equity  will  lie  to  sub- 
ject land.     English,  far  use,  vs.  McElroy,  418. 

7.  Water  lots  on  Chattahoochee,  deeds  to,  with  descriptive  words 

as  follows:  "  Running  to  a  point  25  feet  of  the  eastward  wall 
of  the  rock  canal  or  reservoir  constructed  in  the  bed  of  said 
river  Chattahoochee,  thence  running  south  72  feet  to  the  south 
line  of  said  lot  and  leaving  25  feet  between  the  west  end  of 
said  lot  and  tne  eastern  wall  of  said  reservoir  or  canal  for  a 
water- passage  or  water-way,'*  with  covenant  that  grantee  shall 
be  entitled  to  use  iV  P^^^  o^  ^^^  ^^^  water  of  the  river  com- 
manded by  said  canal,  from  grantor  having  title  up  to  the 
Alabama  line  across  the  river,  convey  an  absolute  estate  to 
said  lots  only  to  the  western  line  therein  described,  with  an 
easement  to  use  the  water  under  the  covenant  beyond  said 
limits,  leaving  the  fee  in  the  grantor  to  the  remainder  of  the 
river  bed;  and  such  fee,  though  incumbered  with  such  service 
to  the  dominant  estate,  is  liable  to  levy  and  sale  under  exeou- 
tioD  against  the  grantor.  Moses,  trustee,  vs.  Eagle  and  P.  Man. 
Co. ,  455. 

8.  Recital  in  deed  of  payment  of  purchase  money,  after  great  lapse 

of  time  since  its  execution,  with  continuous  possession  there- 
under, will  raise  presumption  of  actual  payment,  subject  to  be 
rebutted.    Janes,  adm'r^  vs.  Patterson,  527. 

9.  Consideration  support  of  grantor  by  grantee  for  life,  if  not  per- 

formed, remedy  is  by  action  at  law  for  damages,  not  by  bill 
for  cancellation  of  deed.     Lindaeg  vs.  Lindsey,  546. 

10.  Absolute  deed,  though  made  as  security  for  debt,  passes  title; 

therefore  judgment  subsequently  rendered  against  grantor  has 
no  lien  on  land  that  can  be  enforced  by  levy  and  sale  untU 
title  has  become  revested  by  redemption.  Phinizy,  sun.  part., 
vs.  Clark,  628;  AUen  et  al.  V8.  Frost,  669, 

11.  Conveyance  fraudulent,  it  will  pass  no  title  as  against  creditors. 

Ibid. 

12.  Recording  or  not  recording  of  deed  is  irrelevant  except  upon 

question  of  fraud.    Ibid. 

18.  Instrument  in  this  case  is  testamentary.    Arnold  et  al.  M.  AmUd 
etal.,  628. 
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DEPUTY.    See  flamy.  6. 

DIVORCE.    Bee  Hkiskand  and  Wife,  10-12. 

DOWER 

1.  Widow  may  accept  oflBce  of  executrix  without  forfeiting  right 
to  dower,  and  this  though  will,  in  some  of  its  provisions, 
may  be  inconsistent  with  dower.  In  the  latter  event  she 
ought  to  elect  within  a  reasonable  time,  but  she  may  wait  long 
enough  to  ascertain  the  actual  condition  of  the  estate,  and 
see  what  will  be  the  practical  operation  of  the  will.  McLaren^ 
adfn*r.,€t  al,  vs.  Clark et  al,  106. 

9.  Claims  of  creditors  against  estate  predicated  upon  transactions 
of  widow  in  management  thereof,  cannot  affect  her  right  to 
dower.    Ibid. 

3.  Where  widow  is  left  executrix  and  uses,  or  acquiesces  in  the 

use  of,  the  dower  lands  for  the  benefit  of  the  estate  of  the 
testator,  she  is  not,  in  every  case,  entitled  to  collect  rent.  All 
the  equitable  circumstances  may  be  considered.    Ibi€L 

4.  Widow  during  time  within  which  she  had  privilege  of  electing 

against  dower,  sells  whole  of  deceased  husband's  land,  or  an 
estate  in  it  beyond  term  of  her  own  life,  her  election  is  made, 
and  conveyance  will  pass  her  distributive  share.  Brown  et  aL 
w.  CantreU  et  al.,  257. 

DYING  DECLARATIONS.    See  Onminal  Law,  2,  3. 

EASEMENT.     See  Deeds,  7. 

EJECTMENT. 

1.  Widow  sells  distributive  share;  in  contest  between  purchaser 

and  children  of  deceased,  they  will  be  treateil  as  deriving 
title  from  same  source.    Brown  et  aL  vs.  CantreU  et  aJt.^  257. 

2.  Dismissal  of  action  because  of  failure  of  plaintiffs  to  answer 

interrogatories  filed  by  defendants,  is  within  discretion  of 
court  below,  and  will  not  be  controlled  unless  abused.  Keri" 
Tiedy  et  aL  vs.  Quise  et  al. ,  304. 

3.  Equitable  plea  by  some  of  the  defendants  (widow  and  children 

of  deceased  person)  that  trust  funds  of  theirs  were  invested 
by  the  adm'r  in  improving  the  premises  in  dispute,  which 
premises  belonged  to  him  individually,  and  that  he  put  them 
in  possession  under  agreement  to  hold  free  of  rent  and  as 
security  for  said  funds,  and  that  pending  such  possession  he 
conveyed  to  plaintiff,  who  took  with  notice  of  their  rights, 
praying  for  a  sale,  and  that  the  proceeds  be  first  appled  to 
pajrment  of  their  debt,  not  demurrable.  Morgan  vs.  Marshal 
€t  al.,  401. 
50 
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4.  Infancy  of  some  of  beneficiaries  no  obstacle  to  their  pursuing 

trust  funds.    Ibid, 
5    Title,  not  mere  possession,  involved,  remedy  is  by  ejectment. 

Casmdy  admW,  v%,  Clark,  412. 

EQUITY. 

1.  To  use  in  evidence  an  admission  made  by  adversary  in  sworn 

bill  filed  by  latter  in  another  case,  it  is  not  incumbent  to  bring 
in  with  original  bill  an  amendment  which  was  made  thereto 
while  bill  was  pending.  If  amendment  was  proper  evidence 
in  consequence  of  the  original  having  been  introduced,  it 
should  be  offered  in  rebuttal  or  reply.    Sdple  vs.  NortheuU,  42. 

2 .  Cancellation  of  deed  void  for  usury  not  decreed  without  pay- 

ment or  tender  of  principal  and  lawful  interest.  CampM 
dt  Jones  v8.  Murray  et  al.,  86. 

8.  Where  defendant  paid  one-half  the  purchase  money  taking  title 
to  himself  and  executmg  to  vendee  bond  for  title  on  being 
repaid,  and  the  execution  therefor  is  met  by  equitable  claim 
of  wife  of  vendee  setting  up  that  the  half  of  purchase  money 
paid  by  husband  was  her  money,  and  praying  that  she  have 
half  the  land,  or  that  it  be  sold  and  she  first  repaid:  Held, 
that  in  the  absence  of  charge  of  notice  to  the  defendant,  or  of 
the  insolvency  of  the  vendor,  the  equitable  claim  was  defi- 
cient.    Loveless  vs,  Strickland,  101. 

4.  Machinist's  lien  binding  premises  as  well  as  machinery,  whilst 

the  former  are  not  the  property  of  his  debtor  but  of  his  lessor; 
other  creditors  of  common  debtor  have  no  right  to  force  the 
machinist  to  resort  to  the  realty  for  satisfaction,  in  order  to 
leave  the  proceeds  of  the  machinery  (sold  as  personalty)  to  be 
applied  to  debts  of  inferior  dignity  in  favor  of  such  Creditors. 
Loudon,  assignee,  vs.  Coleman,  rec.,  146. 

5.  Transactions  occurring  in  1845  not  opened  at  instance  of  hehs 

of  person  who  died  in  1847  on  bill  filed  in  1876,  unless  fraud 
or  concealment  is  fully  specified.  Welchel  et  al.  ts.  Parker, 
ex'r,  158. 

6.  Note  for  purchase  money  being  given  to  person  other  than 

vendor,  equitable  plea  to  suit  thereon,  setting  up  outstHuding 
judgment  against  vendor,  must  allege  distinctly  knowledge  of 
judgment  in  such  person,  or  other  facts  amounting  to  fraud 
in  him,  he  never  having  warranted  the  title.  Mims  vs,  Singk- 
ton,  159. 

7.  Defendant  not  relieved  from  payment  of  note  after  he  has  been 

guilty  of  laches  for  eight  years  until  his  warrantor  has  be- 
come insolvent,  if  he  be  so,  which  fact  is  not  disthictly  al- 
leged.   Ibid. 
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8.  Bill  vague,  obscure,  and   apparently  iaconsistent,  affording 

mere  glimpses  of  equity,  judgment  dismissing  not  reversed. 
Bttfoks  es.  Turner  et  al.,  164. 

9.  Judgment  against  trustee  on  note  which  contained  statement 

that  it  was  given  "  for  purchase  money  of  house  and  lot  in  the 
town  of  Forsyth ; "  such  description  did  not  give  it  prece- 
dence over  other  judgments  as  to  any  special  property,  but 
equity  would  protect  right  of  creditor  to  proceeds  of  that  for 
which  note  was  given,  though  description  was  not  specific. 
AUefi  et  al.  vs.  Sharp,  guardian,  et  at.,  183. 

10.  Intestate  died  in  New  York  and  administration  was  there  had 

on  his  estate,  and  promissory  notes  on  parties  in  Georgia  were 
there  inventoried  and  appraised,  and  administratrix  brought 
them  here  and  settled  them  without  suit,  and  was  charged 
therefor  in  an  accounting  before  the  surrogate  court  of  New 
York,  such  court  had  jurisdiction  to  administer  the  notes 
according  to  New  York  law,  and  the  record  of  that  court  is 
admissible  in  a  suit  between  the  distributees  of  tlio  estate 
and  defendants  in  Georgia,  whose  property  was  sought  to  be 
condemned  by  tracing  the  funds  of  the  estate.  McNamara 
et  al.  vs.  McNamai^  et  al.,  200. 

11.  When  such  record  shows  that  the  distributees  elected  to  go 

upon  the  administratrix  and  her  sureties  by  such  judgment  of 
the  surrogate  court,  she  must  exhaust  that  remedy  there  be- 
fore trying  another  here.    Ibid, 

12.  Innocent  purchasers  for  value,  without  notice  of  an  equity, 

will  not  be  disturbed.    Ibid. 

18.  County  treasurer  having  legal  title  to  land  conveys  to  sureties 
to  indemnify  them,  equity  will  not  interfere  at  instance  of 
holder  of  secret  equity.     Phipps  vs.  Mansfield  et  al.,  209. 

14.  Reference  to  master  who  failed  to  act,  chancellor,  at  subsequent 

teriu.  may  refer  to  diiferent  person  named  in  order  **  master pr9 
ha>c  vIm'*     Cook  vs.  Commissioners  of  Ilaustcm  County,  223. 

15.  Exceptions  to  report  cannot  be  filed  after  time  limited  by  order 

of  reference.     Ibid. 

16.  If  provente<l  bv  j^ood  cause  from  filing  within  time,  application 

should  be  made  to  court,  without  unreasonable  delay,  for  ex- 
tension of  time.  Four  terms  of  court  having  passed  without 
such  applicu  i  'n.  discretion  of  chancellor  in  striking  excep- 
tions thereafter  filed  not  controlled.    Ibid. 

17.  Exceptions,  none  filed,  no  issue  for  jury  to  try,  and  chancellor 

should  pronounce  judgment.    Ibid. 

18.  Statute  of  limitations  pleaded,  and  facts  upon  which  it  was 

based  together  with  action  of  auditor,  appear  in  report,  court 
must  pass  upon  question  thus  raised,  though  im  written  ezeep* 
tions  be  on  file*   Ibid, 
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must  be  the  better  title  in  Justice  and  equitv.  Jonts  et  al. ,  exWi 
tw.  Georgia  Railroad,  718. 

BO.  Main  transaction  involved  in  obscurities  of  time,  each  party 
will  be  left  to  make  such  use  of  his  deed  in  a  court  of  law  as 
he  can.  When  on  case  made  there  is  nothing  higher  than  the 
ordinary  rules  of  law  to  bind  the  conscience  there  is  nothing 
higher  to  bind  the  conduct.    Ibid, 

ESTATES.    See  WUU,  1,  3.  4, 6,  12. 

ESTOPPEL. 

1.  Purchaser  with  approval  of  ordinary  and  knowledge  of  home- 
stead title,  not  heard  to  attack  papers  for  want  of  regularity 
in  petition  or  plat,  or  in  regard  to  surveyor  who  acted  in  lay- 
ing off  and  returning  homestead.    Brown  vs,  Driggers  et  al. ,  854. 

2.  Note  for  guano  recited  that  sale  was  made  on  analysis  of  inspector 
whose  brand  was  on  every  sack  ;  in  suit  thereon  defendant 
was  not  estopped  from  proving  by  parol  that  sack  was  not 
branded,  and  that  fertilizer  was  worthless.  Snawden  v»,  Chriee, 
615. 

8f  Sabbath,  paper  made  on  is  void  between  parties ;  yet.  if  it  is 
falsely  dated  as  of  another  day,  and  comes  to  hands  of  inno- 
cent holder  who  takes  it  for  value  without  notice,  acceptor  is 
estopped  in  suit  against  him.    Ball  vs,  Potoen^  757. 

EVIDENCE. 

1.  To  use  in  evidence  an  admission  made  by  adversary  in  sworn 

bill  filed  by  latter  in  another  case,  it  is  not  incumbent  to  bring 
in  with  original  bill  an  amendment  which  was  made  thereto 
while  bill  was  pending.  If  amendment  was  proper  evidence 
in  consequence  of  the  original  having  been  introduced,  it 
shouM  be  offered  in  rebuttal  or  reply.    Sciple  vs.  NorihcuU,  42. 

2.  Where  account  containing  both  debits  and  credits,  anC  which 

has  been  stricken  'rom  the  declaration  by  amendment,  is  relied 
upon  as  an  admission  of  the  credits  only,  the  whole  account 
should  go  to  the  jury  to  be  weighed  as  one  entire  document. 
Anderson,  executor,  vs.  PoUard  &  Co,,  46. 

8.  Declarations  of  occupant  as  to  tenancy  may  be  shown  in  estab- 
lishing statutory  title  in  one  with  color.  Clements^  adm'r,  et  al. 
VB.  Wheeler,  53 ;  MuUer  et  al.  vs.  Bhwnan,  332. 

4.  Parol  evidence  admissible  to  show  actual  relation  of  so-called 

indorsers  to  one  another  and  to  consideration  of  draft.  Camp, 
vs.  Simmons,  73. 

5.  Witness  testifies  that  from  business  correspondence  he  is  ac- 

quainted with  handwriting  of  writer  of  letter  received  by  due 
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course  of  mail,  sufficient  to  carry  paper  to  jury.  Pear$on  <! 
Co.  V8.  McDaniel,  100. 

6.  Wliat  it  was  worth  to  clotlie  a  young  lady  each  year  for  a  given 

period  of  time,  was  not  relevant  until  it  appeared  by  whom, 
or  at  whose  expense,  her  clothing  was  furnished.  McLaren, 
admWy  ei  al.  vs.  Clark  etal.,  106. 

7.  Market  value  of  land  at  private  sale  tends  to  illustrate  its  true 

value,  and  its  true  value  is  relevant  upon  the  question  of  what 
it  would  probably  bring  at  public  sale  under  legal  process. 
Pance  et  al  vs.  WUey  et  al.,  executors,  el  al.,  118. 

8.  Action  by  counsel  of  widow  on  note  given  in  compromise  of  an 

injury  resulting  from  homicide  of  Lusbnnd,  and  turned  over 
to  plaintiffs  for  fee,  not  competent  for  defendant  to  show  that 
he  bad  heard  before  the  compromise  that  the  widow's  friends 
had  made  threats  against  his  life  and  property,  it  not  appear- 
ing that  the  widow  incited  the  threats,  or  that  she  or  her 
counsel  knew  or  had  ever  heard  of  them.  Dodson  d  Paym 
vs.  McCauUy,  130. 

ft.  Written  agreement  to  settle  fi.  fa.  in  certain  way  is  best  evi- 
dence as  to  how  settlement  was  to  be  made,  and  must  be  pro- 
duced to  show  whether  articles  received  came  up  to  agreement. 
Harris  et  al.  vs.  Oormerly,  160. 

10.  Question  as  to  validity  of  sale  from  defendant  to  claimant  just 

before  judgment  went  against  him,  they  being  brothers,  say- 
ings and  acts  of  defendant  while  in  possession,  and  admissions 
of  clnimaut  against  himself,  are  admissible.  Roberts  vs.  Neal, 
adin'r,  103. 

11.  Relevancy  not  scrutinized  closely  when  evidence  bears  upon 

question  of  fraud  and  points,  though  indirectly,  to  fraud.    Ibid. 

13.  Trespass  against  railroad  for  excavating  and  erecting  road  on 
land,  that  plaintiff  had  sold  to  defendant  cross  ties  cut  there- 
from, properly  rejected.  Northeastern  Uaitroad  vs.  Hawkins 
etal.,  164. 

13.  Illegal  evidence  admitted  without  objection,  and  ruled  out  on 

motion,  not  cause  for  new  trial.     Fisher  vs.  iyiate,  174. 

14.  Suit  on  drafts  indorsed  in  blank,  payable  in  New  York,  parol 

evidence  inadmissible  to  explain  indorsement,  such  being  the 
law  of  tliat  state.     Dunn  vs.  Welsh,  241. 

15.  Parol  evidence  inadmissible  to  raise  latent  ambiguity  in  devise 

by  showing  intention  of  testator  to  have  been  different  from 
legal  effect  of  terms  used  in  will.  OiUespie  et  ux.  vs.  Sehutnan 
et  al.,  252. 

16.  Hes  genidi,  declarations  accompanying  possession  and  serving  to 

explain  same,  admissible  as  part  of.  Brown  et  oL  vs.  Oanirdt 
Mi  yW    on? 


et  al.,  257. 
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17.  Deeds  introduced  for  one  purpose  by  claimant,  used  for  another 

by  plaintiff  in  fl.  fa.,  trial  being  before  judge  alone  without 
intervention  of  jury.     Botworih  tw.  Clark,  286. 

18.  Action  for  false  arrest  and  imprisonment,  mere  oral  evidence 

of  officer  that  he  ascertained  that  prisoner  was  escaped  con- 
vict, insufficient;  record  of  conviction  and  sentence  higher 
evidence.    Harris  vs.  City  of  Atlanta  et  al.,  290. 

19.  Tables  proved  to  have  been  used  by  life  insurance  companies 

by  one  who  has  been  in  the  business  for  years,  though  not 
claiming  to  be  an  expert  as  to  the  tables,  admissible  to  show 
the  probabilities  of  the  duration  of  life.  Central  RaUrond  n. 
Biehards,  906. 

20.  Letter  of  defendant  containing  internal  evidence  that  it  referred 

to  notes  sued  on,  admissible  though  notes  be  not  accurately 
described  by  amounts  or  dates  or  consideration.  KnowUs  et  al. 
<M.  WiUiams,  816. 

21.  Merchant  may  testify  to  items  of  account  sued  on  bv  referring 

to  books  of  original  entry  in  which  entries  were  made  in  his 
handwriting,  although  he  may  be  unable  to  recollect  them 
without  such  reference.     JSehmidt  w.   Wambaeker  &  Weil,  321. 

22.  Parol  evidence  as  to  what  are  terms  of  deed,  inadmissible. 

Midler  et  at,  m.  Rhuman,  882. 

83.  Parol  evidence  of  mistake,  to  correct  deed  by,  mistake  must  1)e 
shown  beyond  reasonable  doubt.    Ibid, 

24.  Declarations  of  grantor  after  he  has  sold,  and  delivered  deed, 

inadmissible  to  disparage  title  of  grantee.    Ibid. 

25.  Admissibility  of  evidence  is  for  court,  and  credibility  for  jury. 

Ibid, 

26.  Length  of  train  of  railroad  company  on  certain  day,  not  prova- 

ble by  average  length  of  its  trains  at  that  season  of  year. 
Netoeom  ve,  Georgia  Railroad^  889. 

27.  Proof  by  head  of  family,  clerk  of  court  and  ordinary,  of  loss  of 

original  homestead  papers,  sufficient  to  admit  certified  copy. 
Brjwn  vs.  Driggers  et  al„  354. 

28.  Admission  by  defendant  in  his  testimony  that  he  bought  of 

plaintiff  the  articles  in  the  account  sued  on,  the  prices  being 
attached,  establishes  its  correctness  prima  facie.  If  amount 
sued  for  be  too  large  by  reason  of  payments  made,  burden  of 
proving  same  is  on  defendant.     White  ts.  Crane  et  al.,  399. 

29.  Tracing  trust  funds  invested  by  administrator,  competent  to 

prove  by  parol  investment  without  producing  letters  of  admin- 
istration or  record  evidence  of  legal  sale,  controlling  and  im- 
portant question  being,  not  whether  fund  got  into  property 
legally,  but  whether  there  at  all.   Morgan  ta.  Manhall  et  al, ,  401. 


inowlfdge  in  plalntiJI  (pniclukMr  Irom  truaiee)  eaUbliahed  by 
showing  by  tnutM  tb»t  it  was  agreMl  at  time  of  sale  tlut 
pIninlifT  wns  to  bold  the  deed  lubject  to  the  paymeat  of 
nmoiint  or  iriltt  fund  inveited  in  erection  ot  houM-  Ibiii. 
.  Marriiigu,  one  claiming  goode  of  intestate  by,  burden  on  hint 
to  sbow  marries.     Olark  w.  Cattily,  odm'r,  407. 

9,  Civil  cases,  preponderaoce  of  testimony  sufflcient  to  produce 
mentiii  convlctiOD,  and  that  preponderance  is  for  jury  to  deter- 
min<!.  Dot  from  the  mere  number  of  witneseee  on  tbe  respectire 
sides,  but  from  intereet,  opportunity,  etc.  Court  should  not 
Iny  Hiress  upon  doubts  which  may  exist  ot  proof  of  particular 
fact ;  enough  that  evidence  preponderates  to  satisfy  jury  of 
existence  and  truth  of  such  fact     Ibid. 

!J3.  Divided  reputation  that  parties  sro  busband  and  wife,  not  so 
i^trung  as  undivided  reputation  thereof,  yet  each  kindisevi- 
di-tjce  for  Jury  tu  weigli,  and  It  is  error  to  charge  that  if 
divided  It  is  ot  little  or  no  weight.    Ibii. 

34.  yiiip  by  county  surveyor  not  evidence  as  an  official  docu- 
ineot  or  at  an  admission  by  district  road  commissioners. 
Tliey  have  no  power  to  bind  by  their  admissions  either  the 
public  or  a  land-owner.    Brant^/  m.  Hufftt  al.,  S82. 

il.'i.  Utticlal  transactions  of  county  commiiaionen  are  presumed  to 
be  recorded,  and  caoDut  tM  proved  by  parol  witboot  account- 
ing for  absence  of  better  evidence.    Ibid. 

36  Recorded  proceedings  of  district  road  commissioners  showing 
efforts  to  ascertain  and  fix  the  route  of  an  old  road,  are  no 
evidence  on  the  question  of  where  tbe  true  ronte  is.    Ibid. 

ST.  Boundaries,  In  tracing,  courses  and  distances  yield  to  permsi- 
nent  physical  monuments,  natural  or  arliflcial.    /N± 

88.  14e«  trial  not  granted  on  account  ot  admission  ot  evidence 
unless  it  nfflrmnllvely  appeam  ilmt  it  wm  Qb]«ct«<l  to  b«low. 
I   Zaehi-y,  STi 

leeHlmeut  or  misrepresent 

Li  that  purchaser 
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42.  Writings  in  evidence  which  are  free  from  all  manner  of  ambi- 

gaity  are  to  be  construed  by  the  court  AUen  et  aL  f».  Pro%ty 
659. 

43.  Question  of  what  deduction  should  be  made  from  purchase 

money  of  land  by  reason  of  less  of  the  tract  being  cleare» 
than  was  represented  to  be  by  vendor,  value  of  land  in  its 
actual  state  (uncleared)  as  compared  with  what  it  would  be  if 
cleared,  pertinent  evidence.     Todd  w.  Fambro,  664. 

44.  Custom  of  mill  at  some  indeterminate  time  after  sale,  may  be 

rejected  when  offered  as  evidence  that  the  custom  when  sale 
took  place  was  less  than  it  was  represented  to  be.    Ibid. 

45.  General  reputation  of  title  is  not  admissible.    Daniel  et  ad,  ^ 
ex' re.,  m.  Froet,  697. 

EXECUTIONS.    See  Levy  and  8ale,  8,  7,  18. 

EXECUTORS.    See  Administratare  and  Exeeutan. 

FACTORS. 

1.  Where  a  persons  farms  on  lands  of  others  over  their  objection. 

and  contracts  debts  in  his  own  name  for  advances  and  sup- 
plies, the  debts  are  his  own  and  not  those  of  the  owners  of 
the  premises,  though  they  be  his  wife  and  sister,  and  though 
he  may  use  the  profits  for  their  benefit.  CampheU  &  Jonee  vs. 
Mwray  et  al.^  86. 

2.  Lien,  foreclosure  of,  demand  upon  owner  of  crop  sufficiently 

averred.     Uery  ve.  SauUbury^  Reepees  &  Co.^  179. 

FALSE  IMPRISONMENT.     See  Munitiipal  Carporatime,  2-  a 
FEES.    See  Attorney  and  Client ,  1,  8,  4. 
FRAUD.    See  Bankrupt,  2. 

GARNISHMENT. 

1  Answer,  though  made  by  clerk  of  court  at  request  of  garnishee, 
insufficient  and  judgment  rendered,  it  will  not  be  set  aside  at 
subsequent  term  on  ground  of  accident  and  mistake.  Lawtan 
ve.  Branch  A  Cooper,  850. 

2.  Senior  justice  court  judgments  paid  by  garnishees,  complete 
defense  by  amendment  to  answer  to  motion  to  enter  judgment 
against  them  in  city  court,  though  process  from  latter  was 
first  served.    Hcdl  <b  Ruckel  vs.  Daniel  d  Marsh,  621. 

8.  Order  served  on  garnishees  from  defendant  prior  to  garnish- 
ment in  justice  court  directing  them  to  pay  certain  amount  to 
plaintiffs  in  city  courts  not  entitle  plaintiffs  to  judgment  in 
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that  court  against  the  garnishees,  whatever  might  be  their 
legal  rights  on  a  suit  for  said  fund,  or  on  a  claim  therefor 
based  upon  the  title  acquired  by  said  order.    Ibid, 

GIFT. 

1.  Prevailing  party,  whether  intended  as  gift  by  to  creditor,  ia, 

after  verdict,  to  be  taken  as  he  contended  at  the  trial,  and  not 
as  his  adversary  contended.     Chandler  im.  Chandler^  612. 

2.  Parol  gift  of  an  account  on  third  person  is  executory  and  rev- 

ocable until  money,  or  some  part  of  it.  Is  paid;  and  notice  to 
the  debtor  by  account  not  to  pay  except  to  his  own  creditor, 
the  donor,  is  a  revocation.  *  Ibid. 

3.  Permissive  possession  without  payment  of  rent,  having  been 

enjoyed  by  son  in-law  for  about  twenty  years,  and,  in  the 
meantime,  the  father-in-law  having  devised  the  premises  to 
the  son-in-law  absolutely,  and  the  father-in-law,  after  resum- 
ing possession  and  holding  it  for  a  few  months,  having  died 
without  changing  his  will,  the  will  should  be  regarded  as  con- 
firmatory of  the  implied  gift.  Daniel  etal,,  executors,  vs.  Frott^ 
697. 

GUARDIAN  AND  WARD. 

1.  Judgment  pronounced  upon  criminal  regularly  convicted,  can- 

not be  set  aside  on  motion  of  natural  gu  irdinn.  Remedy  is 
by  habeas  corjyus.     Ca thing,  guardian,  vs.  State.  248. 

2.  Debt  commenced  in  1875  on  bond  of  administrator  with  will 

annexed,  apppintcd  in  1860,  for  use  of  legatee  who  was  an 
infant  until  September  25,  1871,  but  had  a  guardian  who  was 
appointed  in  1860,  and  who  was  ready  and  willing  to  receive 
legacy,  which  administrator  refused  to  pay,  although  he  had 
had  sufficient  time  to  have  wound  up  the  estate  and  paid  over 
legacy  by  April  2,  1861:  Held,  that  action  was  barred  by 
limitation  act  of  1869.  Beavei-s,  ord.,  vs  Brewster,  admr,  et  al., 
574. 

3.  Administering  deceased  ward's  estate,  guardian  is  charged  by 

law  with.  Ordinary,  for  use  of  heir  of  ward,  cannot  maintain 
action  against  administrator  with  will  annexed  for  failing  to 
pay  over  legacy  due  such  deceased  ward  without  making 
guardian  a  party.     Ibid. 

4  Purchaser  at  guardian's  sale  who  takes  deed  without  warranty, 
risks  such  title  as  the  guardian,  with  leave  from  ordinary, 
can  convey,  the  sale  being  free  from  fraud  or  misrepresenta- 
tion.    Byrd  vs.  Turpin,  guardian,  591. 

Though  defense  of  defective  title  might  be  made  to  suit  for  bal- 
ance of  purchase  money,  not  serve  as  against  rule  to  foreclose 
mortgage  for  such  balance  on  land  itself.    Ibid, 


INDEX.  797 


6.  Parol,  facts  provable  by  tending  to  sbow  tbat  there  was  no 
concealment  or  misrepresentation  by  guardian,  and  that  pur- 
chaser knew  all  about  dangers  to  title,  etc.    Ibid, 

HABEA.S  CORPUS.     See  JudgmerUs,  19,  20. 
HARTRIDaE.  HON.  JULIAN,  Memorial  of,  765. 

HOMESTEAD. 

1.  Necessary  supplies  for  making  crop  regarded  as  "material  fur- 

nished therefor,"  or  in  nature  of  purchase  money,  and  there- 
fore superior  to  exemption.     Stephens  v9,  Srniih,  i77. 

2.  Purchaser  of  homestead  without  any  reference  thereto  in  deed 

to  him,  sells  same  and  has  levied  on  land  for  purchase  money, 
injunction  granted  unless  defendant  execute  bond  of  indem- 
nity to  complainant.    Fleming  V8.  Whitjield,  178. 

3.  Application  for  homestead  of  realty,  ordinary  has  no  jurisdic- 

tion to  determine  questions  of  title.  Home  B.  &  L,  Ass.  vs. 
Cherry,  269. 

4.  Federal  court  enjoined  foreclosure  of  mortgage  on  realty  of 

bankrupt  pending  petition  before  ordinary  for  homestead 
therein,  and  afterwards  dissolved  injunction  on  condition 
that  $2,000  00  be  deposited  with  register  to  be  invested  in 
homestead,  should  ordinary  decide  that  applicant  was  entitled 
thereto,  state  courts  had  no  jurisdiction  to  set  apart,  under  an 
amendment  to  original  petition,  the  money,  or  any  part  of  it, 
in  hands  of  register.    Ibid, ' 

5.  Claim  affidavit  that  affiant  was  head  of  family,  that  money  is 

not  the  property  of  defendant  in/. /a.,  but  arose  from  sale  of 
land  which  had  been  set  apart  as  homestead,  and  was  therefore 
not  subject  to  individual  debts  of  claimant,  sufficient  without 
setting  forth  names  of  members  of  family.  HorUmvs,  Sun^ 
mers  A  MiddUbrooks,  302. 

6.  Papers  showing  homestead  should  have  been  admitted,  having 

been  granted  by  ordinary  in  year  1868,  under  constitution  and 
act  then  of  force.    Ibid. 

7'  Wife  is  not  the  head  of  the  family.  She  cannot  take  homestead 
in  her  separate  property  for  benefit  of  herself,  two  minor 
children  by  former  husband,  and  one  by  present,  the  present 
husband  having  secured  the  whole  of  his  own  property  as 
exempt.    Heal  vs.  Satoyer  et  al,^  352. 

8.  Proof  by  head  of  family,  clerk  of  court,  and  ordinary,  of  loss 

of  oiigiaal  homestead  papers,  certified  copy  was  properly 
admitted.  Brown  vs.  Driggers  ei  al,  354. 

9.  Purchaser  with  approval  of  ordinary  and  knowledge  of  home- 

stead title,  not  heard  to  attack  papers  for  want  of  regularity 


in  pelilinn  or  plat,  or  In  regartl  to  surveyor  who  acted  in  lay- 
in);  ofT  and  reluming  faorae«tead.  Xbid. 
.  ItcccLver  invested  91,800.00  tu  homestead  at  price  of  t3,S00.00, 
ead  bUHband  and  wife  executed  mortgage  for  balance  of  pur- 
chase money,  which  was  foreclosed,  and  execution  issued  for 
SHie  of  entire  property.  Mortgage  aflected  only  that  part  of 
the  properly  whlcli  was  not  covered  by  bomeetcad  fund  and 
tbe  reversion  afl«r  the  termination  ol  the  homestead  MtAte. 
JohuKoa  VI.  AwHate  et  oL,  B70. 

::.  Arbitrators  in  pending  case  set  apart  certain  land  to  widow 
and  family  In  lien  of  dower,  homestead,  etc..  part  so  assigned 
did  not,  without  man,  hteome  a  homestead  estate.  Au  m, 
miUonetal.,i4.7. 

V2,  InvcHtmentsof  Income  go  to  enlarge  corpus  of  estate  which  pro- 
duced it.  Thus,  where  debtor  had  set  apart  to  him  a  home- 
stead, realty  valued  at  |1.600.00.  and  personally  at  fi.OOO.OO, 
and  with  proceeds  of  troth  purchased  sheep  and  placed  tbem 
on  premiaea,  they  were  not  subject  to  be  seized  under  ordinary 
Judgment  outstanding  against  him,  the  homeBlead  estate  not 
yet  having  terminated.     Wade  v*.  WeJoa  it  Co..  6S9. 

13.  Schedule  of  exempt  property,  required  by  $2041  of  Code  to  be 

returned  to  ordinary  and  by  him  recorded,  must,  on  its  face, 
discioae  in  express  terms  or  by  reasonable  implication,  wboee 
property  It  Is  that  the  suliedule  Is  meant  to  comprehend  and 
secure.    Mapp,  adm'r,  w.  Long,  S68. 

14.  Widow  baa  no  occasion  to  resort  to  equity  to  secnre  exemp- 

tions allowed  by  §2040  of  Code,  aa,  by  §2049,  she  can  secure 
tliem  by  returning  proper  schedule  to  the  ordinary  and  having 
it  reconled.    Ibid. 

15.  Bectiana  e04T  and  8048  of  Code  are  repealed  by  act  of  1878,  and 
the  Bpeciflc  Ktemptions  of  CoA*,  wtwTtd  *iB?e  ^but  act  Vook 

Q  dnmble   than   are   the  ad  taloi-^m  exeaip- 
Ibid. 

<T  as  security,  obtained 
■he  could 
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HUSBAND  AND  WIFE. 

1.  Where  an  individual  faims  on  the  lands  of  others  over  their 

objection,  and  contracts  debts  in  his  own  name  for  advances 
and  supplies,  the  debts  are  his  own  and  not  those  of  the  own- 
ers of  the  premises,  even  though  they  may  be  his  wife  and  her 
sister,  and  though  he  may  intend  the  profits  for  their  benefit. 
CampbeU  &  Johm  ts.  Murray  et  cU.,  86 

2.  Conveyance  of  wife's  land  to  secure  husband's  debt  is  void.  Ibid. 

8.  Sole  heir  of  wife,  though  husband  t>e  by  statute,  he  is  not  in- 
cluded in  a  will  under  the  expression:  *'such  person  as  may 
come  under  the  designation  of  her  next  of  kin  by  the  statute 
of  distributions."     Wetter,  trustee,  vs.  Walker,  143. 

4.  Remainder  created  in  daughter  by  will  in  1843;  on  her  marriage 

it  passed  absolutely  to  her  husband  though  life  tenant  did  not 
die  till  1876.     Findley  vs.  8asser,  177. 

5.  Head  of  family,  wife  is  not.    She  cannot  take  homestead  in 

separate  property  for  benefit  of  herself,  two  minor  children  by 
former  husband  and  one  by  present,  the  present  having  secured 
whole  of  his  own  property  as  exempt.    ^eiU  vs.  Sawyer  et  a/.,352. 

6.  Fornication  and  adultery,  for  witness  to  state  that  he  knows 

defendant  is  married  man  by  reputation,  and  that  he  has  fam- 
ily of  children,  not  sufficient  to  support  verdict  of  guilty. 
Wood  vs.  State,  406. 

7.  Intestate,  goods  of  claimed  by  marriage,  burden  on  claimant  to 

show  marriage.     Clark  vs,  Cassidy,  admW,  407. 

8.  Divided  reputation  that  parties  are  husband  and  wife  not  so 

strong  as  undivided  reputation  thereof,  yet  each  kind  is  evi- 
dence for  jury  to  weigh.    Ibid, 

9.  Marriage  proven,  relation  presumed  to  exist  until  evidence  of 

dissolution  by  divorce  or  death.  Knowledge  of  the  former 
marriage  by  innocent  party  to  second,  not  requisite  to  render 
latter  void.    Ibid. 

10.  Verdict  of  divorce  rendered  in  1866,  not  sufficient  to  authorize 

guilty  party  to  marry  again  without  production  of  proof  of 
decree  of  court  establishing  such  right.     Ibid, 

11.  Divorce  case,  upon  trial  of,  court  has  not  the  power  to  dispose 

of  property  that  does  not  belong  to  husband  or  wife,  or  prop* 
erty  in  remainder  vested  in  children  of  marriage.  Cason  et  al, 
vs.  Walton,  adm'r,  et  al,,  427. 

12.  Court  can  only  dispose  of  such  property  as  was  owned  by  hus- 

band or  wife  at  time  of  application  for  divorce  or  at  time  of 
separation  of  parties.    Ibid, 
18.  Dentistry  for  herself  and  child,  married  woman  not  liable  for 
in  absence  of  proof  of  express  contract,  she  being  accompa- 
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nied  by  her  husband  when  introduced,  with  the  child,  to  the 
dentist.     Freeman  vs.  Holmes  el  al,,  556. 

14.  Conveyance  in  trust  for  woman,  married  or  single,  of  full  i^ 

and  sound  mind,  with  no  remainder  to  protect,  and  nothin; 
prescribed  for  trustee  to  do,  operates  to  pass  legal  title  imme- 
diately the  trust  is  executed.     Button  ot.  Aiken,  trustee,  733. 

15.  Wife's  land  conveyed  by  her  and  husband  to  pay  his  debt,  title 

does  not  pass.  Her  deed,  as  between  her  and  all  persons 
affected  with  notice,  is  void.    Ibid. 

16.  Notice  that  married  woman  who  has  conveyed  is  still  the  owner, 

without  more,  is  enough  to  put  stranger  on  inquiry.    /Ml 

ILLEGALITY. 

1.  Disqualification  of  judge,  where  urged  prior  to  judgment,  is  not 

ground  of  illegality.    MeMiUan  ts.  Nichols,  30. 

2.  Judgment  perfect  in  every  respect  except  in  omission  to  sign  it, 

illegality  not  sustained     Pollard  vs.  King,  103. 

3.  Attachment,  none  pending  at  time  declaration  was  filed,  and  no 

declaration  filed  at  first  term,  in  absence  of  motion  to  amend  or 
explain  defects,  illegality  at  instance  of  surety  on  bond  sus- 
tained.    Taylor  db  Co.  vs.  BeU,  158. 

4.  Payment,  ground  of,  burden  is  on  defendant,  and  the  court  was 

right,  the  execution  and  aflldavit  having  been  read  by  the 
plaintiff  and  no  evidence  offered,  in  refusing  to  allow  a  ver- 
dict taken  to  sustain  the  illegality,  though  plaintiff  may  have 
said  that  he  assumed  the  burden  of  proof.  Harris  etaLu. 
Gormerly,  160. 

5.  Grounds  of  illegality,  to  suspend  process  of  court,  should  be 

set  out  iu  such  manner  as  to  show  clearly  that  fi.  fa.  is  pro- 
ceeding illegally.     Oreen  ts.  Rogers,  166. 

6.  That  plaintiff  had  agreed,  in  consideration  of  payment  of  $35.00 

and  delivery  of  sundry  notes  as  collateral  security,  that  "in- 
dulgence for  thirty  days  from  that  day  should  be  given  upon 
said^.  fa."  is  insufficient  under  principle  ruled  in  4  Qa.,  185. 
Ibid. 

7.  Establishment  of  alms  fi.  fa.  not  preclude  defendant  from  show- 

ing payment  of  judgment  on  illegality  filed.  Lowry  vs.  Riek- 
ardjf,  370. 

8.  Tax  execution,  to  be  entited  to  remedy  by  illegality  against, 

under  act  of  1 874,  railroad  must  have  made  returns  as  pre- 
scribed. Goldsmith,  eomp.gen.,  vs.  Macon  and  Aug.  Railroad 
463;  Same  vs.  Aug,  and  8av.  Railroad,  468;  Same  vs.  Georgia 
Railroad,  485;  Sajne  vs.  Southwestern  Railroad^  495;  Same  vs. 
Central  Railroad,  509. 

9.  Complications  of  case  may  justify  resort  to  equity.    /Ml. 


k 


INDEX.  801 


INDICTMENT.    See  Cnminai  Law,  21,  22,  84-87. 

INJUNCTION   AND  RECEIVER. 

1.  Letters  patent  granted  by  the  United  States,  generally  a  state 

court  cannot  restrain  the  infringement  or  the  use  of  ;  but  the 
Jurisdiction  to  restrain  is  not  deficient  as  a  means  of  enforcing 
covenant  or  express  contract  between  the  parties.  MerreU  vs, 
Pemberton,  2J>. 

2.  Only  in  extraordinary  case,  if  at  all,  should  chancellor,  before 

final  decree,  engage  court,  through  a  receiver,  in  the  manu- 
facture and  sale  of  patent  or  proprietary  medicines,  and  require 
parties  to  disclose  secret  information  necessary  for  beginning 
and  carrying  on  the  business.    Ibid. 

8.  Discretion  in  the  grant  or  refusal  of  an  injunction,  or  in  the 
appointment  or  refusal  to  appoint  a  receiver,  not  controlled 
unless  some  well-settled  principle  of  law  or  equity  be  violated. 
Loziervs.  Oinenet  al ,  and  other  cases,  157;  Field  et  cU,  V8.  WU- 
lingham  et  al.,  179;  Kirtland  vs.  Mayor,  etc.,  of  Macon,  747. 

4.  Trespass  not  enjoined  when  defendant  is  solvent.    Kennedy  vs. 

Ouise,  171. 

5.  Temporary  restraining  order,  discretion  in  refusing  injunction 

without  hearing  from  defendant  by,  not  abused.    Ibid. 

6.  Purchaser  of  homestead  without  any  reference  thereto  in  deed 

to  lAm,  sells  same  and  has  levied  on  land  for  purchase  money, 
injunction  granted  until  hearing  unless  defendant  gives  bond 
of  indemnity  to  complainant.     Fleming  ts,  Whitfield,  178. 

7.  Bills  of  exception  in  injunction  cases  must  be  tendered  and 

signed  wiihin  twenty  days.  Absence  of  judge,  though  stated 
in  certificate  as  reason  for  failure  to  sign  in  time,  not  prevent 
dismissal.     Roberts,  guardian,  vs.  Leonard  et  aL,  209. 

8.  Taxation  on  railroads,  no  proper  return  having  been  made  as 

required  by  act  of  1874,  prevents  illegality,  but,  on  account  of 
complications  of  case,  there  may  be  remedy  by  injunction. 
Ooldnrnith,  comptroller  general,  vs,  Georgia  Railroad,  485  ;  8am4 
vs.  Southwestern  Railroad,  495. 

9.  Jurisdiction,  absence  of  in  court  of  ordinary,  no  ground  to 

restrain  applicant  for  administration  from  bringing  on  for 
bearing  a  caveat  to  his  application,  though  complainants  in 
bill  have,  since  that  proceeding  was  commenced,  propounded 
for  probate  in  another  county  where  there  are  assets  an  alleged 
will  disposing  of  decedent's  whole  estate.  Arnold  et  al.  vs. 
Arnold  etal,  627. 

10.  Instrument  testamentary,  injunction  unnecessary  to  restrain 
so-called  attorney  in  fact  thereunder  from  prosecuting  man- 
damus to  enforce  it  as  deed.    Ibid, 


1.  Taxes,  courta  abould  he  Blow  to  clog  Ihe  wheels  of  gOTernment 
by  LDJoiaing  collection  ;  illegiiHtj  of  must  be  cle&r.  Johnnoa 
ft  at.  vs.  ifagor,  tie,,  of  Maeon,  G45. 

13.  Writ  tif  error  based  oo  denial  of  injuncliou  to  rmirftlD  nuiking 
<){  ilevd,  not  dlsmlesed  od  suggeBtion  of  defendHiit'B  counsel. 
gupported  by  bis  affidavit,  that  deed  has  been  executed  since 
urit  was  brought;     Kirtland  m.  Mayor,  ete.,  of  Maeon,  lUt, 

13.  Eqiill;  of  bill  cannot  be  lost  by  denial  of  lajuaclion  ad  interim. 
I'rnpcrly  moulded  it  may  still  be  granted  on  final  decree.  Acts 
i)F  defendant  pendente  lite  (nnnot  obstruct  court  in  decreeing 
appropriate  relief  in  the  end.  Such  acts  are  at  peri]  of  defend- 
ant and  may  be  brought  into  case  by  amendment  to  the  bill, 
and  their  effects,  so  tar  as  prejudicial  to  couiplaioaot,  may 
be  canceled  or  compenaated  according  to  requirements  of 
sound  equitable  principles.    IbiiL 

INSURAKOK 

1.  Contract  of  Are  insurance,  with  its  terms  and  stipulationa.  must 

be  in  writing.  No  stipulation  is  more  material  than  period  of 
time.     Olark,  Ri)$»er  db  €o.  v*.  Brand  &  Eatumon*,  23. 

2.  Allegation  that  insaraiico  company  absolutely  declined  to  pay, 

and  bad  thereby  waived  preliminary  proof,  held,  on  general 
demurrer,  to  mean  that  refusul  was  within  the  sixty  days 
limited  for  such  proof,  as  no  aubat^quent  refusal  would  work 
such  waiver,     jiitna  In*.  Co.  vs.  Sparki,  187. 

3.  Refusal  to  pay  because  of  defect  in  title,  or  of  xome  ground 

relative  to  assignment  of  policy,  is  the  absolute  rcfuaal  meant 
by  the  law,  and  would  be  a  waiver  as  to  notice  and  prelimi- 
nary proof.     Ibid. 

4.  Conduct  of  life  company  in  receiving  preraiuma  after  date 

fixed  by  policy,  operated  as  a  waiver  of  time  as  of  eaaence  of 
contract.     CW/on  IStaUsLife  Iru.  Co.  tw.  Later,  347. 
sciprocal  law  of  IBUiJ  has  no  conocctioD  with  the  tai  laws  al 
mposea  upon  foreign   companieti  seeking  to 
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^  9,  Inspection  and  valuation  of  two  tenements  relatively  to  each 
other  by  agent  of  company  when  insured  and  renewed,  prima 
facie  evidence  of  value  of  each  tenement  at  time  of  loss.  Ibid, 

10.  Occupation  of  some  of  apartments  for  bar  rooms,  and  other 
loose  and  immoral  purposes,  at  time  of  loss,  cannot  affect 
case,  as  substantially  same  class  of  tenants  occupied  house 
when  insured,  after  inspection  by  company's  agents.    Ibid, 

INTEREST  AND  USURY. 

1.  Deed  executed  whilst  usury  laws  were  in  force,  with  no  inten- 
tion to  postpone  delivery,  not  relieved  from  operation  of  those 
laws  by  absence  of  grantees  and  failure  of  instrument  to 
come  to  their  actual  possession  until  after  said  laws  were  re- 
pealed.    Campbell  d  Janes  v*,  Murray  ct  al.,  86. 

H,  Though  deed  be  void  for  usury,  equity  will  not  degree  its  can- 
cellation without  payment  or  tender  of  the  principal  and  law- 
ful interest.    Ibid. 

S  Directors  and  shareholders  of  corporation  are  qi/om  trustees, 
and  cannot,  without  special  power  under  the  charter,  bind  the 
corporation  by  comract  to  pay  usury.  Plan,  Ware,  Co,  et  al. 
98.  Johnson,  ea^r^  et  al. ,  808. 

4.  Tender  to  prevent  running  of  interest  must  be  continuing. 
Orapj  adm*rf  w.  Angier,  trustee,  596. 

INTRUDERS,  PROCEEDINGS  AGAINST. 

1.  Title,  not  mere  possession,  involved,  remedy  to  recover  land  is, 
by  ejectment  and  not  by  warrant.  Cassidy,  admW,  vs.  Clark, 
412. 

JAIL  FEES.    See  Trover,  6. 

JUDGE. 

1.  County  judge,  before  suit  brought  in  county  court,  was  plain- 
tiff's attorney  to  collect  note,  and  brought  suit  in  superior  court 
and  withdrew  same,  did  not  disqualify  him  to  render  judg- 
ment.   McMillan  vs.  Nichols,  86. 

^  Agreement  that  disqualified  judge  should  bear  and  determine 
demurrer,  "but  that  he  should  not  do  more  than  pass  upon 
same,''  does  not  cover  rendition  of  final  decree.  Bi*yan  vs, 
Welch,  Cook  dk  Bacon,  172. 

8.  Referee,  judge  with  power  to  hear  portion  of  case  only  is,  and 
decision  not  subject  to  review.    Ibid. 

JUDGMENTS. 

1.  Foreclosure  of  mortgage  is  conclusive  upon  defendant  and 
subsequent  purchasers  as  to  all  matters  necessary  to  be  adju- 
dicated    Gunn  ts.  Wades,  20. 
61 
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2.  CJounty  judge,  before  suit  brought  in  county  court,  was  the 
plaintiff's  attorney  to  collect  note,  and  brought  suit  in  the  sa- 
perior  court  and  withdrew  the  same,  did  not  disqualify  him 
to  render  Judgn>ent.    McMillan  vs,  HiehoU,  36, 

8.  Vendee  interposed  title  of  vendor  for  his  protection,  on 
subsequent  claim  by  vendor  against  same  execution,  he  will 
be  concluded.     I^ice  tfs.  MaxweU  &  Vcuan,  97, 

4«  Bankruptcy  of  defendant  not  cause  for  not  anftending  judgment 
against  him  rendered  prior  to  adjudication.  Pollard  t». 
King,  108. 

6.  Absence  of  signature  of  plaintiff  or  bis  attorney  only  defect, 
judgment  amendable  by  order  of  court  to  supply  signature, 
and  this  after  the  lapse  of  many  years.    Ibid, 

6.  Order  to  enter  judgment  nunc  pro  tunc  is  not  an  order  to  amend 

an  irregular  judgment  already  existing.  Order  of  former 
kind  should  not  be  granted  on  application  for  one  of  latter. 
lUd, 

7.  Illegality  cannot  be  sustained  where  judgment  is  perfect  in 

every  respect  except  in  omission  to  sign  it.    Ibid, 

8.  Arrest  of  judgment  can  only  be  had  on  what  is  apparent  on 

face  of  record.    Loudon^  assignee,  vs,  Ceieman,  ree,^  146. 

9.  Verdict  intelligible  and  deflnile  construed  in  the  light  of  the 

pleadings  and  the  nature  of  the  issues  on  trial,  judgment  not 
arrested.    Ibid, 

IQ.  Attachment,  judgment  rendered  by  court  as  in  other  cases, 
where  no  issuable  defense  is  filed  on  oath.  Taylor  db  Co.  n. 
Ball,  158. 

11.  Claim  case,  judgment  in  finding  property  subject  is  not  for  sum 

certain  upon  which  damages  can  be  awarded  in  supreme 
court.    Brantley  vs.  Buck  et  al. ,  172, 

12.  Agreement  that  disqualified  judge  should  hear  and  determine 

demurrer  "but  that  he  should  not  do  more  than  pass  upon 
same," does  not  cover  rendition  of  final  decree.    Bryant*. 
Welch,  Cook&  Bacon,  172. 

18.  Referee,  judge  with  power  to  hear  portion  of  case  oaly  is,  and 
decision  not  subject  to  review.     Jbid, 

14.  Lien  of  judgment  on  land  attaches  to  crops  thereon  as  soon  a» 

grown  and  matured.     Clark,  Bosser  db  Co,  ts,  Wheaton,  178. 

15.  Return  by  officer  not  authorized  to  make,  not  prevent  dormancy 

of  judgment.     As/nnwall  vs.  Treanor,  176. 

IC.  Trustee,  judgment  against  on  note  which  contained  statement 
that  it  was  given  "for  purchase  money  of  house  and  lot  in 
the  town  of  Forsyth,"  such  description  did  not  give  it  prece- 
dence over  other  judgments  on  any  special  property.  Allen 
ei  al.  vs,  Slwirp,  guardiaiv,  ti  <U.,  1^8. 
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17.  Former  ad judicatioQ,  record  of  on  bill  to  which  no  subpoena 

was  attached,  and  of  which  no  service  was  made  or  waiver 
thereof  had,  not  admissible  in  subsequent  suit  between  same 
parties  or  their  privies.      MuUer  et  al,  u.  Bhuman,  332. 

18.  Demurrer  overruled,  and  judgment  affirmed  in  supreme  court, 

new  grounds  cannot  be  added  by  amendment  before  made 
judgment  of  court  below.  Qoldsmith,  camp.  gerCl.^  f>8,  Georgia 
BaUroad,  542. 

19.  Habeas  corpus,  judgment  on  final  until   reversed;  and  where 

legality  of  imprisonment  was  twice  drawn  in  question  by  suc- 
cessive writs  of  habeas  corpus,  judgment  on  former  writs  If 
conclusive.      Perry  et  al,  vs.  McLendon,  sh'ff,  598. 

20.  Bes  adjudica4a,  matter  will  be  as  to  all  points  necessarily  in- 

volved, whether  actually  presented  or  not    Ibid. 

21.  Absolute  deed,  though  made  as  security  for  debt,  passes  title  ; 

therefore  judgment  subsequently  rendered  against  grantor 
has  no  lien  upon  land  that  can  be  enforced  by  levy  and  sale 
until  title  has  become  revested  by  redemption.  PfUnizy,  surv. 
part., vs.  Clark,  623. 

82.  Conveyance  fraudulent,  no  title  passed.    Ibid. 

23.  Recording  or  not  recording  of  deed   irrelevant  except  upon 

question  of  fraud.    Ibid, 

24.  Issue  as  to  existence  of  lien  on  saw-mill  found  in  favor  of 

plaintiffs,  and  general  judgment  erroneously  entered  against 
defendants  and  sureties  on  replevy  bond,  which  was  subse- 
quently set  aside,  not  error  to  allow  special  judgment  against 
property  entered  nunc  pro  tune,  the  legal  status  of  the  sureties 
not  being  affected.     TYiestetai.  vs.  Watts  <t  Bro.,  671. 

25.  Decree  in  favor  of  administrator  against  heir  of  intestate  that 

certain  specific  lands  in  hands  of  heir  be  sold  to  pay  debt  of 
estate  on  which  judgment  has  been  recovered  against  admin- 
istrator, is  not,  as  against  heir,  a  decree  for  money  but  for 
property,  and  does  not  become  dormant  under  §4219  of  Code. 
WaU,  e£r,  for  use,  vs.  Jones,  725. 

26.  Verdict  fails  to  designate  on  which  plea  found,  or  to  declare  ex- 

pressly that  it  was  based  on  all,  no  ground  of  arrest  of  judg- 
ment.    BaUvs.  Powvrs,  757, 

JURISDICTION.    See  Administrators  and  Executors,  11,  12. 

JURY. 

1,  Nephew  of  county  commissioner  who  has  taken  part  officially 
in  promoting  prosecution  is  not  a  competent  juror,  the  indict- 
ment being  a  special  presentment.    Dumas  vs.  State,  58. 
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JUSTICE  COURT. 

1.  Principal  sum.  with  interest,  exceeds  $50.00  party  cast  may  nev- 

ertheless certiorari^  when  judgment  is  based  on  questions  of 
law  unmixed  with  matters  of  fact.    Dexter  vs,  Olover,  812. 

2.  Laborer's  lien  under  act  of  1878,  justice  may  administer  affi- 

davit and  issue  execution  tnerefor.     Ibid. 

8.  Trover  and  other  actions  for  torts  to  personal  property  where 
damage  is  less  than  $100.00,  justice  courts  have  jurisdiction 
of.    James  vs.  Smith  d  Bro. ,  845. 

4.  Appeal  to  superior  court,  where  sum  claimed,  including  princi- 
pal and  interest,  exceeds  $50.00,  there  may  be.  Dykes  f>8.  Wool- 
sey  et  al,,  608. 

6.  Summons  need  not  state  cause  of  action  with  particularity 
required  in  ordinary  pleading.  Atlanta  and  West  Point  Rail" 
road  vs.  Hudson,  679. 

6.  Cause  of  action  being  wounding  of  horse,  and  damages  being 
laid  at  $100.00,  any  damage  not  exceeding  that  amount,  which 
is  sufficiently  certain  to  be  recoverable  on  ordinary  declaration, 
may  be  proved.     Ibid, 

LABORER'S  LIEN.    See  Zisn,  U,  12. 

LAWS.     See  Statutes. 

LETTERS  PATENT.    See  Injunction  and  Beceif>er,  1. 

LEVY  AND  SALE. 

1.  Insolvent  parent  having  consented,  by  hiring  child,  to  her  receiv- 

ing proceeds  of  labor,  her  portion  of  crop  is  not  subject  to  his 
debts.     Wilson  vs.  McMillan,  16. 

2.  Constable,  levy  made  by,   and  sale  not  stayed  by  process  of 

law  nor  property  surrendered,  rule  against  made  absolute. 
Davis  vs.  Strickland,  174 

8.  Dates  of  foreclosure  of  crop-lien  and  levy  show  that  execution 
must  have  been  issued  between  them,  sufficient  though  not 
dated  itself.     Uary  vs.  Saulsbury,  Bespess  &  Co.,  170. 

4.  Foreclosure  of  lien  on  crop  of  1873,  levy  of  execution  on  corn 
in  February,  1874,  sufficiently  identifies  it  as  part  of  that  crop, 
especially  when  pointed  out  by  defendant.    Ibid, 

6.  Constable  of  district  other  than  that  from  which  execution 
issued,  and  in  which  defendant  does  not  reside,  and  where 
there  is  no  property,  has  no  authority  to  levy  and  sell  in  dis- 
trict of  defendant's  residence.    Divine  vs.  Bailey,  285. 

6.  School-house  of  town  of  Jonesboro  not  subject  to  levy  undei 
execution  against  it,  and  hence,  if  burnt,  the  insurance  there- 


fur  cftDDot  be  reached  l>j  gamlshment.    Fla'sAett  &  Kimteg  t*. 

llighlomr  tt  aL,  S34. 
7.  Xdtice  to  defeodaot  unneccMai;  in  pmopcding  lo  iasue  nliiu  Jl, 

/'I,  on  loM  of  oriKiniil,  and  tbouitli  noitlli^.  cslnhlishtneot  of 

(diiu  will  not  prechiiie   him   from  Bhowinjr  pnymenl  of  iiAgr 

mcnl  on  illegnlity  filed      Loftr}/  m,  Biekunl;  870. 
».  "  Life  interest  of  Mrs.  Ann  E.  Wullnn  in  GOO  iicrus  of  knd,  more 

or  leu,  lying  in  lliecminty  i>f  M(ir);an.  niljnining  Und  of  J.  A. 

Brouglilon,  J.  J.  Clark,  nnil  otliers,"  not  sumoieat  description 

for  levy,  when  there  was  body  of  land  from  which,  tjy  decree. 

Bbe  bod  been  alio WL-d  000  ncrea.     Peir  r».   W>iltonetiit.,A\l. 
1).  Fee,  tliougli  encumbered  with  service  to  dominant  estate,  Halile 

lo  sale  under  execution.    Hone*,  truMee,  rt.  E-igUandP.  Man. 

Co.,  4U. 

10.  PossessioD  for  four  years  will  not  discharge  fee  from  judgment 

lien  beyond  the  bouiidaries  embraced  in  deed  uader  which 
claimant  iield,    Ibii( 

11.  Blocklioldcr  chai^cablo  with  notice  that  property  was  trust 

fund  to  pay  debts,  niid  therefore  cannot  Imlit  adversely  so  aa 
to  found  prescription  with  which  to  defeat  judgment  creditor. 
Ibid. 

12.  Value  of  serrlent  estate  immaterial  on  question  wliether  it  is 

liable  to  levy.    IbUl, 

13.  Vendee  holding  bond  with  part  of  purchase  money  paid,  sells 
:s  deed,  purchaser  from  him  only  protected  by  four 

t  judgmciil  for  liuliince  of   purebaaa 
which   rtcfendunt  in  fi.  j\i.  bod 
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a  different  defendant,  be  consolidated  as  authority  to  sell,  so 
as  to  aake  a  single  act  of  sale  under  the  whole  pass  title.    Ibid. 

18.  Decree  that  certitin  lands  in  hands  of  heir  be  sold  to  pay  debt  of 
estate  on  which  judgment  has  been  recovered  against  admin- 
istrator; execution  thereon  may  l>e  in  favor  of  administrator 
for  use  of  judgment  creditor,  the  decree  itself  directing  that 
proceeds  of  sale  be  applied  to  judgment  WaU,  executor,  for 
tue,  ««.  Jones,  725. 

LICENSE.     See  Tax,  17  21. 

LIEN, 

1.  Successful  litigants  claimed,  on  the  record,  as  lies  creditors, 
and  not  otherwise;  verdict  awarding  to  each  a  given  amount 
construed  as  finding  that  lien  exists  to  that  extent,  though  no 
mention  of  any  lien  be  made.  Louden,  assignee,  vs.  Coleman, 
rec.,  146. 

^.  Machinist's  lien  binding  premises  ns  well  as  machinery,  and 
former  are  not  the  property  of  the  debtor,  but  of  his  lessor; 
other  creditors  of  common  debtor  have  no  right  to  force 
machinist  to  resort  to  realty  for  satisfaction  in  order  to  leave 
proceeds  of  machinery  (sold  as  personalty)  to  be  applied  to 
debts  of  inferior  dignity  in  favor  of  such  creditors.    Ibid. 

3.  Engine  to  be  started  and  put  in  proper  order  for  running,  part 
of  contract  of  bale,  necessary  work  done  therefore  embraced 
within  machinist's  lien,  though  charged  for  in  an  open  account 
whilst  the  price  of  the  engine  itself  was  covered  by  drafts. 
Ibid. 

4*  Record  of  lien  within  three  months  after  work  was  completed, 
though  not  within  three  months  after  sale,  in  time.    Ibid, 

-5.  Lien  upon  one-fourth  of  property  sold,  it  attached  upon  one- 
fourth  of  proceeds  of  sale.  Entire  fund  lost  except  one-third, 
lien  upon  portion  saved  was  in  like  proportion.     Ibid. 

•6.  Execution  proceeding  for  benefit  of  attorney  to  collect  fees, 
settlement  prioi  to  act  of  1873  giving  lien  to  attorney,  valid, 
unless  notice  of  claim  for  fees  was  given  defendant  in  fl,  fa. 
Stevenson  vs.  SmitJi^  175. 

7.  Necessary  supplies  for  making  crops  regarded  as  "material 
furnished  therefor,'*  or  in  nature  of  purchase  money,  and 
therefore  superior  to  exemption.    Stephens  vs.  Smith,  177. 

'6.  Factor's  lien,  foreclosure  of,  averment  of  demand  on  owner  of 
crop  sufficient  in  this  case.  Usry  vs.  SatUsburi/,  Eespess  db  Co.^ 
179. 

S«  Judgment  against  trustee  on  note  which  contained  statement 
that  it  was  given  "for  purchase  money  of  house  and  lot  in 
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town  of  Forsyth/'  such  description  did  not  give  it  precedence 
over  other  Judgments  on  any  special  property.  Alien  etoLu' 
Sharp,  gtmrdian,  ei  cU  ,  183. 

10.  Judgment  not  void,  and  creditor  wouM  have  equitable  right  to 

be  paid  from  proceeds  of  property  for  which  note  was  given, 
tbough  description  was  not  specific.    Ibid. 

11.  Laborer*s  lien,  to  foreclose,  necessary  that   affidavit  should 

show  contract  completed.     Dexter  vs.  Olover,  313. 

12.  Justice  of  peace  may  administer  affidavit  and  isboe  execution 

for  laborer's  lien  under  act  of  1873.    Ibid, 

13.  Deposit  of  deeds  as  collateral  security  for  debt,  not  create  such 

lien  as  can  be  foreclosed  at  law.  Equity  will  subject  land. 
English^  far  tcse,  va,  McElrojf,  413. 

14.  Mechanic*8  or  contractor*s  lien  not  to  be  resisted  by  debtor  be- 

cause he  has  no  title.  The  better  title  is  not  affected  by  the 
judgment,  the  owner  being  no  party.  Bnier  m,  WUder  &  Son, 
520. 

15.  Issue  as  to  existence  of  saw-mill  lien  found  in  favor  of  plaintiffs, 

and  general  Judgment  erroneously  entered  against  defendants 
and  sureties  on  replevy  bond,  which  was  subsequently  set  aside, 
not  error  to  allow  special  judgment  against  property  entered 
nunc  pro  tunc,  the  legal  status  of  the  sureties  not  being 
affected.     Trie*t  et  al,  vs.  Watts  &  Bra.,  671. 

LIMITATIONS,  STATUTE  OF. 

1.  Judgment  perfect  except  in  omission  of  signature  of  plaintiff 

or  bis  attorney,  amendable  by  order  of  court  to  supply  proper 
signature,  and  this  after  the  lapse  of  ten  years  or  more.  PoQard 
vs.  King^  103. 

2.  Act  of  1869  gave  nine  months  and  fifteen  days  in  which  to  bring 

suit  in  the  classes  of  cases  mentioned  therein,  and  §2926  of 
Code  gives  to  a  person  under  disability  the  same  time  to  sue 
after  the  removal  of  the  disability  that  was  given  by  said  act 
to  other  persons.  Construing  act  and  Code  together,  plaintiffs 
were  barred.    Jordan  vs.  Tieknor  et  al,,  123. 

8.  Transactions  occurring  in  1845  not  opened  by  bill  filed  in  1876, 
unless  fraud  or  concealment  is  fully  specified.  WeHchel  et  aL 
vs.  Parker,  exW,  158. 

4.  Suit  in  1877  in  justice  court  on  cause  of  action  which,  on  face 

of  record,  accrued  prior  to  June,  1865,  judgment  for  plaintiff 
and  appeal  by  defendant,  not  error  to  dismiss  on  motion,  al- 
though plea  of  statute  had  been  filed.  Clevektnd  w.  Watden,  168» 

5.  Four  years  after  accrual  of  sction  is  period  within  which,  in 

general,  a  suit  upon  an  account  must  be  brought  by  a  county 
to  recover  money  illegally  drawn  from  its  treasury  on  false 
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accounts.  Yet  where  sheriff,  while  in  office,  draws  sums  of 
money,  at  different  times,  from  the  treasurer  of  the  county 
on  false  accounts  and  vouchers,  some  payments  having  heen 
made  to  him  within  less  than,  and  others  more  than  four  years 
before  suit,  statute  not  commence  to  run  in  favor  of  sheriff 
during  his  continuance  in  office.  Cook  u,  Commi»8umer»  of 
Houston  Co.,  223. 

6.  Administrator  and  third  party  together  bought  at  administra- 

tor's sale,  and  former  settled  with  distributees  therefor,  suit 
for  part  due  by  latter  must  be  brought  within  the  usual  statute 
of  limitations.  It  began  to  run  from  date  of  sale.  Edge  v». 
Edge,  289. 

7.  Written  acknowledgment  of  existence  of  liability  to  pay  note 

in  letter  is  equivalent  to  new  promise,  and  revives  and  extends 
original  liability,  which  was  to  pay  debt  any  time  within 
twenty  years.     Webb,ctdm*r,v9.  Ca/rteretal.,ex*r»,  415. 

8.  Vendee  holding  bond  for  title  with  part  of  purchase  money 

paid,  sells  and  executes  deed,  purchaser  from  him  ooly  pro- 
tected by  four  years'  possession  against  judgment  for  balance 
of  purchase  money,  to  extent  of  interest  which  defendant  in 
fi.  fa.  had  under  bond.    JoTiee,  o/dtiCr,  m.  Patterson,  627. 

9.  Possession  by  purchaser  for  seven  years  would  give  him  title  by 

prescription,  and  would  protect  property  from  judgment. 
Ibid. 

10.  Debt  commenced  in  1875  on  bond  of  administrator  with  will 

annexed,  appointed  in  1860,  for  use  of  legatee  who  was  an 
infant  until  September  25.  1871,  but  had  a  guardian  who  was 
appointed  in  I860,  and  who  was  ready  and  willing  to  receive 
legacy,  which  administrator  refused  to  pay,  although  he  had 
had  sufficient  time  to  have  wound  up  the  estate  and  paid  over 
legacy  by  April  2,  1861 :  Held,  that  action  was  barred  by  act  of 
1869.     Beaters,  ord.,  vs,  Breufsier,  adm'r,  et  al.,  574. 

11.  Account  which  neither  party  considered  due  immediately,  was 

due  on  demand,  or  at  the  expiration  of  a  reasonable  time,  or 
at  the  time  when  the  creditor  understood  it  to  be  due»  the 
debtor  not  testifying  to  a  different  understanding.  Statute 
does  not  run  until  account  is  in  fact  due.  Chandler  vs.  Chan- 
die?',  612. 

12.  Creditor  is  not  agent  of  debtor  in  entering  credit  upon   evi- 

dence of  debt — certainly  not  without  written  authority;  and 
where  authority  was  sufficiently  definite  to  create  agency,  it 
would  be  sufficient  to  raise  new  promise  as  to  balance, 
whether  credit  was  entered  or  not.  Ikibson  m.  Dickson,  adm^r., 
689. 

13.  Letters  or  other  detached  writings  which  do  not  indentify  debt 
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with  reasonable  certainty,  are  not  enough  to  connect  new 
promise  with  particular  debt  declared  on.     Ibid, 

14.  Decree  in  favor  of  administrator  against  heir  of  intestate  that 
certain  specific  lands  in  hands  of  heir  be  sold  to  pay  debt  of 
estate  on  which  judgment  has  been  recovered  against  the  ad- 
ministrator, is  not,  as  against  heir,  a  decree  for  money  but  for 
property,  and  does  not  become  dormant  under  §4219  of  Code. 
WaXl^  exWSffor  uie,  m.  Jones,  725. 

• 
LOST  PAPERS,  ESTABLISHMENT  OP.    Bee  Practiee  in  Superior 
Qmrt,  7. 

MACHINIST  S  LIEN.    See  Lien,  2-5. 

MECHANIC'S  LIEN.    See  Lien,  14. 

MORTGAGE. 

1.  Decree  foreclosing  is  conclusive  upon  defendant  and   subse- 

quent purchasers  from  him  as  to  all  matters  essential  to  be 
adjudicated.     Qunn  ve,  Wadee,  20. 

2.  Description,  after  enumerating  certain  specified  goods,  "of  all 

future  purchases  which  he  may  purchase,  or  goods  which  he 
may  come  possessed  of  hereafter  in  said  store,*'  sufiicient  to 
sustain  validity  as  between  mortgagor  and  mortgagee.  Green 
vs.  Rogers,  166. 

8.  Bankruptcy  of  mortgagor  after  filing  of  petition  to  foreclose 
mortgage  on  realty,  no  ground  of  continuance.  Toler  vs, 
Passmare,  adm'r,  et  al.,  268. 

4.  Defective  title  no  defense  to  foreclosure  on  land  itself  for  bal- 

ance of  purchase  money.     Byrd  "os.  Turpin,  gnairUan,  591. 

5.  Trial  of  rule  to  foreclose,  main  question  is,  whether  plaintiff  is 

entitled  to  recover  as  respects  the  mortgaged  property  the 
debt  which  the  mortgage  describes,  and  if  not  the  whole,  how 
much  of  it.    Ibid, 

6.  Absolute  deed,  though  made  as  security  for  debt,  passes  title; 

therefore  judgment  subsequently  rendered  against  grantor  has 
no  lien  on  land  that  can  be  enforced  by  levy  and  sale  until 
title  has  become  revested  by  redemption.  Phinizp,  surv,part., 
vs.  Clark,  623;  Allen  et  al.  vs.  Frost,  659. 

7.  Conveyance  fraudulent,  it  will  pass  no  title  as  against  creditors. 

Ibid. 

6.  Recording  or  not  recording  of  deed  is  irrelevant  except  upon 
question  of  fraud.    Ibid, 
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MUNICIPAL  CORPORATIONS. 

1.  Marshal  of  town  of  Blackshear,  functions  as  constable  confined 

to  process  emanating  from  corporation  court  created  by  spe- 
cial act  of  1872.     Aspinwall  vs.  Ti'earior,  176. 

2.  Illegal  arrests,  city  not  responsible  for  acts  of  police  and  sub- 

ordinate officers  in  making.  Harris  vs.  City  of  Atlanta  et  al., 
290. 

3.  Arrest  on  suspicion  that  prisoner  is  escaped  convict,  he  should 

be  carried  before  magistrate  within  reasonable  time,  and  same 
duty  is  devolved  upon  station-bouse  keeper  who  receives  him. 
Ibid. 

4.  Unreasonable  time,  whether  detention  be  for  is  question  for 

jury.     Ibid. 

5.  Officer  acts  at  his  peril,  and  must  show  by  competent  proof 

that  prisoner  is  an  escaped  convict.     Ibid. 

6.  Oral  evidence  of  officer  that  he  ascertained  that  prisoner  was 

escaped  convict,  insufficient;  record  of  conviction  and  sen- 
tence is  better  evidence.     Ibid. 

7.  Jonesboro  is  empowered  to  own  and  use  a  public  school-house 

for  the  education  of  the  children  thereof,  and  the  authorities 
may  use  the  same  in  such  manner  as  in  their  discretion  will 
best  promote  the  end  in  view,  either  by  a  free  public  school  or 
by  renting  to  private  teachers.  FleisheU  cfe  Kimsey  w.  High' 
tower  et  al.^  824. 

8.  School-house  not  subject  to  levy  and  sale  under  execution 

against  the  town,  and  hence,  if  burnt,  insurance  cannot  be 
reached  by  garnislunent.    Ibid, 

0«  Town,  whose  charter  embraces  §789  of  Code,  has  authority  to 
issue  license  to  retail  and  to  tax  therefor.  DouglassviUe  u, 
Johns,  423. 

10,  Tax  sought  to  be  recovered  back,  onus  on  plaintiff  to  show  that 

ordinance  was  illegally  passed.    Ibid. 

11.  Matters  not  that  act  of  1872,   so  far  as  it  affects  pre-existing 

charters,  be  unconstitutional  as  decided  in  60  (?a.,404;  if  its 
provisions  be  by  charter  granted  in  1875  incorporated  therein, 
they  become  part  thereof  and  are  as  valid  as  any  other  por- 
tion.   Ibid, 

1%.  Recovery  back  of  license  tax  illegally  collected  by  municipal- 
ity, as  permitted  in  Callaway  vs.  Mayor  tfte,,  48  Oa  ,  309,  will 
not  be  allowed  in  cases  where  town  had  jurisdiction  of  sub- 
ject matter,  though  illegally  exercised.  Commissioners  etc,,  vs, 
Horris,  538. 

18.  Voluntary  payment  of  license  fee  under  unconstitutional 
amendment  to  charter,  cannot  be  recovered  back.    Ibid, 
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14.  Limitation  in  charter  of  Macon  to  power  to  tax  realty  and  per- 

sonalty, does  not  affect  right  to  tax  business  therein,  and  to 
exact  a  license  tax  or  fee  therefor.  Johnston  et  al.  w.  Mayor 
etc.,  of  Macon,  645. 

15.  Business  of  merchandise,  where  tax  on  is  measured  by  amount 

of  goods  sold,  principle  of  uniformity,  applicable  to  all  sub- 
jects of  taxation  by  constitution  of  1877,  demands  that  tax 
should  be  ad  valorem.  Same  rule  pertains  as  to  business  of 
dray  age.    Ibid. 

16.  Private  wagon  for  private  use  and  not  employed  in  hauling  for 

others,  tax  on  is  a  tax  on  property,  and  if  assessed  and  paid 
once  as  property,  it  cannot  be  taxed  again.    Ibid, 

17.  Delegation  of  power  to  mayor  and  council  to  tax,  they  cannot 

delegate  same  to  mayor  alone.    Ibid. 

18.  State  cannot  grant  to  municipal  corporation  power  to  tax  that 

which  it  cannot  itself  tax,  yet  it  may  authorize  it  to  tax  sub- 
ject matter  over  which  the  state  does  not  exercise  the  power. 
Ibid. 

19.  Commutation  street  tax  may  be  collected  in  place  of  work; 

such  commutation  does  not  conflict  with  provisions  of  consti- 
tution of  1877  in  respect  to  poll-tax.    Ibid. 

20.  Courts  should  be  slow  to  stop  wheels  of  government  by  enjoin- 

ing collection  of  taxes;  illegality  of  taxation  must  be  clear. 
Ibid. 

NEGOTIABLE  INSTRUMENTS. 

1.  Bonds  hypothecated  to  secure  loan  to  one  firm,  and  such  debt  is 

settled,  and  the  firm  being  changed  a  new  debt  is  created,  no. 
tice  of  the  title  of  the  true  owner  before  such  new  loan  is 
made,  will  operate  to  prevent  the  holder  as  collateral  from 
acquiring  title  against  such  true  owner,  and  such  notice  may 
be  proven  by  circumstances  as  well  as  by  direct  proof.  Mer, 
<fe  Pla7i.  Nat.  Bank  vs.  Trustees  of  Mas.  HaU,  271. 

2.  Possession  alone  of  negotiable  security  before  due  is  presump- 

tive evidence  of  title,  but  when  it  is  shown  to  have  been  ap- 
propriated in  fraud  of  the  rights  of  the  owner,  then  onus  is 
on  the  possessor  to  show  that  he  took  it  bona  fide  And  for  value; 
upon  his  proving  that,  owner  must  show  mcda  fides.    Ibid, 

8.  Bonds  taken  as  collateral  cannot  be  retained  after  payment  of 
debt.    Ibid. 

4.  Sabbath,  paper  made  on  is  void  as  between  parties;  yet,  if  it  is 
falsely  dated  as  of  another  day,  and  comes  to  hands  of  inno- 
cent holdbr  who  takes  it  for  value  without  notice,  acceptor  is 
estopped  in  suit  against  him.    Ball  vs.  Bowers,  757. 
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NEW  TRIAL. 

1.  Immaterial  error  not  ground  of.     Newton  vs.  Mayo,   11;  Everett 

vs.  State,  65;  Roberts  vs.  Need,  adnCr,  ]  03;  Phipps  va,  Mansfield  et 
a/.. 209;  Siinsvs.  James,  260;  Morgan  vs.  Marshall  et  al.,  401; 
Jeines,  adm*r,  vs.  Patterson,  527;  Lindsey  vs.  Lindsey,  546;  Daniel 
et  al.,  e^rs,  vs.  Frost,  697. 

2.  Newly  discovered  evidf^ace  which  full  diligence  would  have  dis- 

covered before  trial,  is  not  ground  for  new  trial.  Seiple  vs. 
Northcutt,  42;  uStna  Ins.  Co.  vs.  Sparks,  187;  Phipps  vs.  Mans- 
field  etal.,  209;  Beehmy  Bendheim  &  Co.  vs.  Juchter,  580. 

8.  Grounds  may  be  considered  together  in  granting  new  trial. 

Clements,  adm^r^  et  al.^  vs.  Wheeler,^. 

4.  Discretion  granting  first  new  trial    not   controlled.     Schley, 

gvurdian,  vs.  Chat.  Nat.  Bank,  99. 

5.  Motion  in  arrest  overruled,  new  trial  may  be  moved  for  there- 

after provided  both  motions  are  made  during  term  at  which 
verdict  was  rendered.     Loudon,  assignee,  vs.  Coleman,  ree.,  146. 

6.  Error  in  judgment  not  cause  for  new  trial  if  verdict  be  correct. 

Ilnd. 

7.  Discretion  exercised  in  granting  or  refusing  new  trial  not  con- 

trolled unless  grossly  abused.  Dozier  vs.  Otoen  et  al.  and  other 
cases,  157;  Northeastern  Railroad  vs.  Hawkins  et  al.,  164;  Wil- 
kinson vs.  Lane  &  Holmes,  178;  Phipps  vs.  Mansfield  et  al,  209; 
Mer.  db  Plan.  Nat.  Bank  vs.  Trus.  of  Mas.  Hall, .  271;  Central 
Railroad  vs.  Richards,  806;  Schmidt  vs.  Wainhacker  &  F«i/,  321; 
Life  Ass.  of  America  vs.  Ferrill,  329;  Harris  vs.  State  837;  Horn 
vs.  State,  362;  Porter  vs.  Wilder  &  Son,  520;  Lindsey  vs.  Lindsey, 
546;  Joiner  vs.  St€Ue,6G0;  Scott,  adm*r,  vs,  Zaehry,  578;  Boehm, 
Bend/ieim  db  Co.  vs.  Juchter,  580;  Thurber  <fe  Co.  vs.  Holmes  et 
al.,  590;  Oirardey  et  al.,  vs.  Bessman  et  al.,  654. 
8  Newly  discovered  evidence,  to  sustain  motion  on  ground  of,  it 
must  appear  that  movant  used  diligence  to  procure  the  testi- 
mony on  the  trial,  and  that  the  same  is  not  cumulative.  Jor^ 
dan  vs.  Carter,  158. 

9,  Exception  taken  to  entire  charge,  new  trial  not  granted  unless 

charge  as  a  whole  is  erroneous.  Bazemore  vs.  OUbert,  tax  col., 
158. 

10.  Same  verdict  again  set  aside  by  court  below,  this  court  reiter- 

ates that  it  did  not  abuse  its  discretion.  Elliott  vs.  West.  <&  At. 
Railroad.  1 62. 

11.  Oral  evidence  not  incorporated  in  brief,  not  considered  on  mo- 

tion for  new  trial.  It  can  only  be  supplied  by  amending  brief. 
The  Ocean  Steamship  Co.  vs.  Krauas,  175 . 

12.  Recovery,  new  trial  ordered  unless  plaintiff  will  write  off  part 
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of,  and  she  voluntarily  does  so,  reserving  right  to  bill  of  ex- 
ceptions, such  voluntary  act  will  estop  her  from  complaining. 
Bparksvs  uEtna  Ins.  (Jo.,  198. 

18.  Refusal  of  non-suit  not  injurious  to  defendant  because  plaintiff 
perfects  case  by  more  evidence,  not  ground  of  new  trial 
Phipps  vs.  Mansfield  et  al.,  209;   Weldon  et  al.  vs,   GoUjuitt,  got., 

34.  Newly  discovered  evidence  of  two  witnesses  that  defendant  had 
left  previously  to  commission  of  offense  and  had  not  returned, 
not  ground  of  new  trial,  where  three  witnesses  swore  posi- 
tively that  he  was  present  and  did  the  act.  Phillips  m.  8(ats, 
296. 

15  Extraordinary  motion  at  subsequent  term,  mistake  in  naming 
parties  to  original  motion  and  in  suing  out  writ  of  error  to 
Judgment  overruling  same,  not  ground  of.  Southtoestem  BaO- 
road  vs.  Craig,  361. 

16.  Equity  will  not  grant  new  trial  on  ground  of  such  mistake. 
Ibid, 

17«  Verdict  unsupported  as  to  certain  amount  found,  and  it  being 
impracticable  for  this  court  to  ascertain  the  precise  sum  which 
should  be  written  off,  new  trial  must  be  granted.  Dittardet 
al.  vs.  Ellington,  adm^r,  389. 

18.  Misnomer  pleaded  and  issue  found  against  defendant,  who  then 

pleaded  not  guilty  without  any  motion  in  regard  to  trial  on 
special  ple^i;  on  conviction  he  cannot  incorporate  in  his  mo- 
tion for  new  trial  exceptions  which  relate  to  proceedings  on 
first  issue.     Knedand  et  al.  vs.  State,  895. 

19.  Scope  of  controversy  and  limits  of  agreed  issue  compared,  and 

new  trial  ordered.     Brantly  vs.  Hvff  et  al.,  632. 

20.  Matters  of  fact  being  left  somewhat  doubtful  by  evidence,  and 

court  having  erred  in  charge  to  jury  on  material  point,  new 
trial  should  be  had.  Wade  vs.  Wtmlow  &  Co.,  562;  Crairfordu. 
Georgia  Railroad,  566. 

21.  During  regular  term,  but  whilst  court  was  in  recess,  argument 

of  motion  had,  and  judge  wrote  out  decision  and  therein 
ordered  same  entered  on  minutes  as  of  that  term,  and  it  was 
so  entered  but  under  wrong  date:  Held,  that  decision  will  be 
considered  as  made  in  term,  and  that  error  in  date  of  entry  is 
matter  for  correction  of  minutes,  and  not  cause  for  reversal 
Girardey  et  al,  vs.  Bessinanet  al.,  654. 

22.  Motion  made  in  term  and  continued  from  time  to  time  by  order, 

amendable  before  final  disposition.     Ibid, 

S8i  Newl}'  discovered  evidence  which  could  not  change  result  is  no 
ground  of  new  trial.    Daniel  et  al.,  €X*rs,  vs.Frosi,  697. 
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NON-SUIT. 

1.  Allegation  of  insolvency  necessary  to  completeness  of  declara- 

tion, absence  of  should  be  taken  advantage  of  by  demurrer,  or 
by  motion  to  dismiss,  and  not  by  motion  for  non-suit.  Andm-- 
san,  executor^  ts  PoUarddt  Co,,  46. 

2.  Refusal  of  non-suit  not  injurious  to  defendant  because  plaintiff 

perfects  case  by  more  evidence,  not  ground  of  new  trial. 
Phipps  v8.  Mannfleldet  al. ,  209 ;  Weldan  et  cU.  V9.  GoiquUt^  gov. ,  449. 

8.  Action  by  one  plaintiff  on  account  when  it  ought  to  have  been 
by  another  on  a  special  contract,  a  non-suit  may  be  awarded. 
SoiUhwestern  Railroad  vs.  MUHan,  607. 

NOTICE. 

1.  Recitals  in  pleadings  are  notice  to  all  the  world  in  respect  to 

parties  therein  dii*ectly  concerned,  but  only  notice  to  parties 
thereto,  so  far  as  collateral  persons  are  alluded  to  therein. 
McNainara  et  al  m.  McNamara  et  al.,  200. 

2.  Notice  to  agent  is  notice  to  principal,  but  proof  of  agency  is 

indispensable,  and  fact  that  one  as  father  or  friend  merely 
gives  information  or  advice  in  reference  to  a  land  trade,  does 
not  make  such  friend  the  agent  in  the  sense  of  the  above  rule. 
Ibid. 

3.  Bonds  hypothecated  to  secure  loan  to  one  firm,  and  such  debt 

is  settled,  and  the  firm  being  changed  a  new  debt  is  created, 
notice  of  the  title  of  the  true  owner  before  such  new  loan  is 
made,  will  operate  to  prevent  the  holder  as  collateral  from 
acquiring  title  against  such  true  owner,  and  such  notice  may 
be  proven  by  circumstances  as  well  as  by  direct  proof.  Mer.  & 
Plan.  Nat.  Bank  vs.  Trustee  of  Mas.  Hall,  271. 

4.  Married  woman  who  has  conveyed  is  still  owner,  notice  that. 

without  more,  is  enough  to  put  stranger  on  inquiry.  Sutton 
vs.  Aiken,  trustee,  733. 

5.  Issue  as  to  whether  plaintiff  took  acceptance  with  notice  that  it 

was  made  on  Sunday  or  not,  and  plaintiff  adduces  evidence 
expressly  in  denial  of  notice,  defendant  may  insist  on  general 
circumstances  of  transaction  as  tending  to  prove  notice,  and 
court  may  charge  on  subject,  though  there  be  no  plea  alleging 
notice  in  express  terms.    Ball  vs.  Powers^  757. 

OPINION.    See  Witness,  1. 

ORDINARY,  COURT  OF.    See  Wills,  8. 

PARENT  AND  CHILD.     SeeLe^yand  Sale,  1. 

PARTIES.      See  Admimsiratars  and  Executors,  1,  10;  Practice  in  the 
Supreme  Courtj  4,  5. 


IRTNEIISIUP. 

1.  Surviving  partner  and  representative  of  deceased  copartner 
may  be  joined  fn  theNMne  action  on  open  account  agninat  tbe 
firm,  where  the  partnership  and  tbe  survivor  are  alleged  to  l>e 
insolvent.     AndarioH,  KUeutoT,  m.  Ptitlard  <£  CV>. ,  46. 

S.  Letters  in  handwriting  of  clerks  who  acted  for  flrin  at  time 
ibcy  were  written,  are  presumptively  the  lelters  of  the  firm, 
lllr^  partnership  name  beingafflxed  thereto  in  the  same  writ- 
io);.     Ibid. 


1.  Cause  of  acttoD  set  forth,  that  plender  gave  it  wrong  name  not 
ground  of  demurrer.     Jordan  vt.  Ticknor  et  al ,  183. 

3.  Bond  of  sheriff,  breach  of  Bufflciently  assigned.  CotqniU,  got., 
i-K.  Iney,  A'g,  et  al.,  108. 

3.  Factor's  lien,  foreclosure  of,  demand  upon  owner  of  crop  suf- 

ficiently averred.     JT»ry  m.  SavlAury,  Re»pe»*  &  O?.,  179. 

4.  Lost  pleadings  may  be  established  instsnier,  and  unless  some 

legal  objeciion  be  mode  to  appear  from  tbe  record,  order  of 
superior  court  will  not  be  reversed.  jElna  Iiu.  Co.  a.  8park>, 
187. 

6,  Recitals  In  pleadings  arc  notice  to  oil  the  world  in  respect  to 
parties  therein  directly  concerned,  but  only  notice  lo  parties 
thereto,  so  far  as  collateral  persons  are  alluded  to  thereio 
McNantara  et  al.  w.  McNamara  et  al.,  200. 

6,  General  Issue,  plea  of  should  aot  be  stricken  on  demurrer. 
Dunn  v».  W^<A,  E41. 

7  Note  not  accurately  and  fully  set  out  in  declaration,  yet  substan- 
tially referred  to  therein,  inaccuracy  may  be  cured  by  amead- 
a  aliouJil  uoi  be  dismissed.     Soaa  i*.   Jordan, 

ider  %33m  of  Code  siiil 
jie  spec  in! 
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finding:  Held,  that  the  Terdict,  construed  in  the  light  of  the 
charge,  was  contrary  to  §3960  of  Code,  which  requires  that  it 
should  specify  on  which  plea  rendered.    Ball  m.  Pmoen,  757. 

12.  Charge  was  further  erroneous  in  directing  jury  to  proceed  na 
further  whilst  any  of  the  pleas  remained  to  be  disposed  of, 
and  in  not  pointing  out  on  which  plea  to  rest  verdict  in  case 
they  chose  to  restrict  investigation  to  question  which  was  de- 
cisive of  whole  case.    Ibid. 

POWERS.     See  Wm  1.7;  Taxation,  23. 

PRACTICE  IN  SUPERIOR  COURTS. 

1.  Allegation  of  insolvency  necessary  to  completeness  of  declara- 

tion, absence  of  should  be  taken  advantage  of  by  demurrer,  or 
by  motion  to  dismiss,  and  not  by  motion  for  non-ftuit.  An- 
dersoHf  exWy  n%.  Pollard  ds  Ca.,  iA, 

2.  Polling  jury,  proper  practica     Campbdl  d  Jo9u$  ef.  ifuinqr 

etal.,  86. 

3.  Claimants  to  fund  on  money  rule  several,  all  of  whom  intro- 

duced evidence,  order  of  argument  is  subject  to  discretion  of 
judge.    Loudon^  assignes,  e$,  Coleman,  rec,  146. 

4.  Suit  in  1877  in  justice  court  on  cause  of  action  which,  on  face  of 

record,  accrued  prior  to  June,  1865,  judgment  for  plaintiff  and 
appeal  by  defendant,  not  error  to  dismiss  on  motion,  although 
-pica  of  statute  of  limitations  had  been  filed.     Clecdandn, 
Walden,  163. 

5.  Discretion  of  superior  court  not  controlled  on  question  of 

practice  where  there  has  been  great  laches  in  complaining 
party.    Renew  vs.  Darley,  177. 

6.  Affirmance  by  supreme  court  of  dismissal  for  want  of  service, 

nothing  remains  to  be  done  but  to  make  judgment  of  supreme 
court  the  judgment  of  the  superior.  Leave  to  reinstate  for 
purposes  of  perfecting  service,  not  granted  either  before  or 
after  remittitur  is  entered.  Cherry  ea.  North  d  S.  Railroad, 
178. 

7.  Lost  pleadings  may  be  established  instanter,  and  unless  some 

legal  objection  be  made  to  appear  from  record,  order  of  supe- 
rior court  not  reversed,    ^ina  In»,  Co,  ««.  8park»,  187. 

8.  Dismissal  of  ejectment  because  of  failure  of  plaintiffs  to  an- 

swer interrogatories  filed  by  defendants  is  within  discretion  of 
court  below,  and  will  not  be  controlled  unless  abused.  Konr 
nedy  et  al,  vs.  Ouue  et  al,,  304. 

9.  Verdict  returned  on  wrong  declaration  and  read  in  courts  com- 

petent to  direct  that  same  be  transferred  to  proper  paper  and 
signed  by  foreman,  the  jury  being  present.    Knowlet  H  al.  w.. 

Wmiams,SiQ. 
52 
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10.  Simultaneously  to  try  two  distinct  cases  before  separate  juries, 

error  for  court  to;  but  objection   must  be  made  at  time. 
Shropshire  db  Co,  vs,  Johnson,  859. 

11.  Oourt  may  recall  jury  while  in  act  of  retiring,    with  or  with- 

out the  suggestion  of  counsel,  and  correct  or  explain  any  part 
of  charge.    Daniel  et<U,,  ex'rs,  v$.  Frost,  697. 

12.  Pleas  to  action,  four  distinct;  court  charged  that  if  jury  found 

certain  one  of  them  in  favor  of  defendant  they  would  pro- 
ceed no  further  but  find  for  him.    In  conclusion,  court  fur- 
ther instructed  them  that  if  they  found  for  him   they   would 
simply  say  "We,  the  jury,  find  for  the  defendant,"  and  such 
was  the  finding:    Eeld,   that  the  verdict,   construed  in  the 
light  of  the  charge,  was  contrary  to  J3960  of  Code,  which  re- 
quires that  it  should  specify  on  which  plea  rendered.    BaU  fw. 
Powers,  757. 
18.  Charge  was  further  erroneous  in  directing  jury  to  proceed  no 
further  whilst  any  of  the  pleas  remained  to  be  disposed  of, 
and  in  not  pointing  out  on  which  plea  to  rest  verdict  in  case 
they  chose  to  restrict  investigations  to  question  which  was  de- 
cisive of  whole  cose.    Ibid. 

PRACTICE  IN  SUPREME  COURT. 

1.  Bill  of  exceptions  cannot  be  recognized  as  the  original  without 

due  authentication  by  the  clerk,  unless  certificate  is  waived 
by  counsel  for  defendant.     Pollard  vs.  King,  103. 

2.  Transcript  of  record  being  here,  with  unauthenticated  bill  of  ex- 

ceptions, leave  may  be  granted  ^to  withdraw  latter  in  order 
that  it  may  be  authenticated  and  returned  in  time  for  case  to 
be  heard  before  circuit  to  which  it  belongs  has  been  disposed 
of.    Ibid. 

8.  There  being  in  record  no  certain  means  of  distinguishing  what 
papers  in  ^a  mass  were  considered  by  court  determining  facts 
as  well  as  law  and  what  not,  findings  on  that  branch  of  case 
cannot  be  pronounced  erroneous.  McLaren,  adm*r,  et  al.  ts. 
Clark  etal,  106. 

4  Bill  by  administrator  against  creditors  to  settle  priorities,  decree 
favorable  to  some  of  the  defendants  and  unfavorable  to  others; 
latter  class  cannot  maintain  writ  of  error  without  Joining 
former.     McNuUy,  Qeorge  &  Ball  ei  al.  vs.  Pruden,  adm'r,  135. 

5.  Omission  is  amendable,  and  is  not  cause  for  dismissal.     Ibid. 

6.  Death  of  presiding  judge  and  verification  of  bill  of  exceptions 

under  §4255  of  Code,  plaintiff  must  use  diligence  to  prosecute 
his  case  to  next  term.    Kelsoe  vs.  Taylor  &  (jo.,  160. 

7   Verification  of  counsel  must  be  supplemented  by  that  of  at  least 
one  disinterested  member  of  the  bar  who  was  present  at  the 
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trial,  and  his  affidavit  must  be  certain  both  as  to  his  presence 
and  to  the  facts.    Ibid. 

8  Illegality,  case  below  turned  on  while  record  contained  no 
affidavit,  reversal  impracticable.     8m^h  vs.  Chambers^  162. 

9.  Pleadings  upon  which  case  turned  not  in  record,  reversal  im- 

practicable.    VincerU  vs.  Park,  adnCr,  162. 

K  Bill  of  exceptions  neither  signed  by  party  plaintiff  or  attorney 
dismissed.  Indorsement  of  name  on  back  is  not  such  signing 
«s  is  contemplated  by  Code.  BiancL,  admW,  vs.  QiirreU,  ^m'i\ 
165. 

1  Recommendation  of  grand  jury  on  which  judge  removed 
plaintiff  in  error  from  office  of  county  school  commissioner 
made  oa  petition  of  county  board  of  education,  and  president 
of  board  served  too  late  with  copy  of  bill  of  exceptions,  pro- 
ceeding cannot  be  treated  as  ex  parte  so  as  to  render  service 
unnecessary.     Hudson  vs.  Board  of  Education,  165. 

12.  Deeds  not  referred  to  in  bill  of  exceptions,  but  attached  after 
judge's  certificate,  and  in  nowise  identified  as  exhibits,  but 
necessary  to  be  considered  in  passing  upon  case,  writ  of  error 
dismissed.     Barman  vs.  Stange,  adrtCx,  et  al.,  167. 

18.  Portion  of  charge  set  forth  correct,  remainder  not  in  record, 
presumed  that  it  covered  other  elements  of  case.  Burge  vs. 
State,  170. 

14.  Judgment  in  claim  case  finding  property  subject  is  not  for  sum 

certain  upon  which  damages  can  be  awarded  in  supreme  court. 
Brant  If/  vs.  Buicketal.,  172. 

15.  Referee,  judge  with  power  to  hear  portion  of  case  only  is,  and 

decision  not  subject  to  review.  Bryan  es,  Wekh,  Oook  &  Bacon, 
172. 

16.  Oral  evidence  not  incorporated  in  brief,  not  considered  on  mo- 

tion for  new  trial.  It  can  only  b«  supplied  by  amendment  to 
brief.     The  Ocean  Steamship  Co.  vs.  Krauss,  175. 

17.  Exceptions  not  sustained  by  record,  not  cohsidered.     U»ry  ts, 

Savlsbuff/,  Bespess  <&  Co.,  179. 

18.  Record  unintelligible  or  confused,  it  is  misfortune  of  plaintiff 

in  error,  as  burden  is  on  him  to  make  errors  apparent.  jEtna 
Ins.  Co^  vs.  Sparks,  187. 

10.  New  trial  ordered  unless  plaintiff  will  write  off  portion  of  re- 

covery, and  she  voluntarily  does  so,  reserving  right  to  bill  of 
exceptions,  such  voluntary  act  will  estop  her  from  complain- 
ing.    Sparks  vs.  ji^tna  Ins.  Co.,  198. 

20.  Injunction  cases,  bills  of  exceptions  must  be  tendered  and 
signed  within  twenty  days.  Absence  of  presiding  judge, 
though  stated  in  certificate  as  reason  for  failure  to  sign  in 


I  of  error.    Bobertt,  guar- 

21.  Intarlocatoiy  order,  no  exception  taken  at  time  of  pusftge,  not 
relieved.     Covk  m.  Cmninimoiten  tf  BbuiUm  Co.,  223. 

S3.  Final  judgment  in  favor  of  plaintiff  and  defendant  excepted; 
plkintiff  conid  not  also  bring  up  case  by  aepariilc  bill  of  ei- 
ceptlona,  filed  after  overruiing  defendant's  motion  for  new 
trial,  to  miings  made  pending  ttic  trial.  It  plaintiff  was  dis- 
■atlifled,  exceptions  pendentt  lite  should  have  been  filed.  Trv». 
Mm.  Hatt.  vt.  Mtr.  ■£  Plan.  Jfat.  Bank,  281. 

23.  Wbihrt  tbe  execution  must  be  put  in  eTidence  by  the  plaintiff 

in  a  claim  case,  yet  it  comeB  up  as  a  psrt  of  the  record  aad 
need  not  be  embodied  Id  tbe  bill  of  exceptions.  Boaeortk  rt. 
Ctkmfc,28B. 

24.  Lait  daf  for  serving  bill  of  exceptions  Sunday,  service  on  fol- 

lowing Monday  aufflclent.  Sarrit  m.  (S(y  of  Atlanta  et  at, 
9W. 

55.  Aiatgnment  of  error  tbat  court,  in  suit  against  railrOBd,  refused 

to  allow  eTideoce  of  declaratiouB  of  conductor  immediutelj 
after  accident,  without  specifying  wliat  declarations,  too  gen- 
eral.   JffiMs^m  n  Otorgia  Railroad,  8S9. 

56.  Action  on  bond  against  principal  and  two  sureties;  demurrer 

by  one  overruled,  and  amendment  offered  by  plaintiff  allowed, 
not  inch  a  final  adjudication  as  could  be  brought  to  this  court 


INDEX.  ^      823 


ment  in  bill  of  exceptions  to  the  effect  that  it  was  tendered 
within  thirty  days  from  the  rendition  of  the  decision.    Ibid. 

<83.  Injunction  to  restrain  making  of  deed,  writ  of  error  based  on 
denial  of,  not  dismissed  on  suggestion  of  defendant's  counsel, 
supported  by  affidavit,  that  deed  has  been  executed  since  writ 
was  brought.    KirUand  vs.  Mayor,  etc.,  of  Macou,  747. 

PRESCRIPTION. 

1.  Possession  on  which  prescription  rests  had  its  commencement 

under  circumstances  consistent  with  good  faith  in  possessor. 
Newton  es.  Mayo,  II. 

2.  In  making  out  adverse  possession  in  one  having  color,  it  may 

be  shown  that  an  occupant  of  the  premises  declared,  while  in 
possession,  that  he  held  under  a  certain  person  who  said  he 
was  the  agent  of  the  person  whose  statutory  title  is  sought  to 
be  established.     Olemeni$,  administrator,  ei  al.,  vs.  WheeUr,  53. 

d.  Private  way  claimed  to  exist  by  prescription,  shown  not  perma- 
nent, but  that  it  was  obstructed  and  changed  by  petitioner 
himself,  commissioners  erred  in  ordering  it  opened.  Leathers 
vs.  Furr,  421. 

4.  Possession  will  not  ripen  into  prescriptive  title,  or  discharge 

from  lien  of  judgment,  beyond  boundaries  embraced  in  deed. 
Moses,  trustee,  vs.  Eagle  d  P,  Man,  Co.,  455. 

5.  Stockholder  in  corporation  chargeable  with  notice  that  property 

was  trust  fund  to  pay  debts,  and  therefore  cannot  hold  ad- 
versely so  as  to  defeat  judgment  creditor.    Ibid. 

6.  Vendee  holding  bond  for  title  with  part  of  purchase  money 

paid,  sells  and  executes  deed,  purchaser  from  him  only  pro- 
tected by  four  years'  possession^against  judgment  for  balance 
of  purchase  money,  to  extent  of  interest  which  defendant  in 
fi  fa.  had  under  bond.    Janes,  adm*r,  vs.  Patterson,  527. 

7.  Possession  by  purchaser  for  seven  years  would  give  him  title  by 

prescription,  and  would  protect  property  from  judgment. 
Ibid. 

8.  Possession  under  recorded  deed  will  extend  to  boundaries  de- 

scribed therein,  though  the  tract  consists  of  several  contigu- 
ous original  lots,  and  the  actual  possesdo  pedis  be  confined  to 
some  of  the  lots  only.    Ibid, 

PRINCIPAL  AND  AGENT. 

t  Debtor  is  not  the  agent  of  creditor  in  procuring  security  though 

latter  designate  the  very  security  required,  and  furnish  to  the 

debtor  the  instruments  of  writing  which  he  demands  to  be 

executed  by  third  persons  as  condition  precedent  to  his  grant- 

.     lug  indulgence.    CampbeU  iSi  Jones  vs,  Murray  ei  al,  W. 
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^d/ffMS^nMnniK   t»f   5if?   tut 

1^1^^  flf/lv-m«f^fi  «r  mirt»  .m  .irffc'ii'jii'    d    k  tmm.  mm-   £«» 

Iw  Jl^iHU^  k^yvft  MwC  €r^^t  sac  *xpr«iiffr  frwt  oi 

t//  hA^'^  »ie«r»  jl^Tts  «ft4tT  tk«  aigreoMBS  «f  tfcs 

r  l^!t»t(th  6f  At^t^Axn%\  trtfs  o«  ctrtaia  dsf 

^/  ftv#rrft^e  linigtb  #/f  itA  tnuss  si  UuU  teaioii  of  jf 

t,  I'nm^^v^*^  who  (yfjrrrbsMr^  tkrosfk  ticket  from   Ssi 

Jmrkn^ftttHfSf'f  of  IIm;  agent  cif  Atlmsta  asd  6«lf  BaHnttd.  s»i 
hn.i  hin  trunk  cbe^jked  ft«e«rdiBglj,  covld  recorcr  «<  4«c^ 
r//ft/l  for  iUi  Urtm,  tbougb  it  sbowed  tbat  it  bad  asfelr  dc^ircroi 
Uf  ronrM;/;ting  r/>iul.     JImuitp  m.  Seremm  ei  aL,  ree^  Sil. 

8,  TfiXfitlon,  t«i  bi!  iffititleil  to  remedy  of  illegality  proridcd  br  act 
#/f  1H74,  railroad  muKt  bare  made  retama  aa  prescribed  br 
thnt  iU'i.  Ma0*n  and  Attfftttita  Baiiroad  m.  QMmmilK  f#. 
//«».,  46U;  (JoUltmith,  €omp.  gen,,  at.  ^K^iwto  aiNi  iSnmaasA 
Jl/iilroful,  408  ;  /lame  «;«.  Georgia  Railroad,  485  ;  aaaie  cai»  SmO^ 
ttfinUrn  HaHroad,  W% ;  mme  v$  Central  Railroad,  509. 

4.  ClifirUr  (IcclnreH  that  railroad  and  property  of  compsny  rikall 
not  be  Nu))l<!Ct  to  be  taxed  higher  than  one-balf  of  one  per 
f:(!iit.  on  itH  annual  ineome,  the  per  centum  is  to  be  eounted 
on  tlM)  groHH  nud  not  on  the  net  income.    Jlnd, 

!if  \mxni)  to  another  company  does  not  nffect  basis  of  lazatioii. 
Inrotno  contemplated  by  charter  is  not  annual  Tental,  but 
<Min\\u^H  o(  roud.  Limit  in  charter  not  lost  or  changied  by 
\ciVHU.    i  bid. 
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6.  Carrier  of  passengers,  in  capacity  of,  railroad  bound  to  extra* 

ordinary  care  and  diligence.  Crawford  vt.  Georgia  Railroad, 
566. 

7.  Track  enclosed  with  skeleton  fence  made  of  wire  set  witti 

barbs,  railroad  must  use  due  diligence  in  running  its  trains, 
not  only  to  avoid  injuring  live-stock  upon  the  track,  but  to 
avoid  precipitating  them  by  fright  upon  the  fence.  Atlanta 
and  West  Point  Railroad  vs,  HtidMn,  679. 

8.  Can  chartered  railroad  so  part  with  control  of  locomotives  and 

cars,  run  by  agency  of  steam  on  its  own  road,  as  not  to  be 
responsible  for  personal  injuries  caused  by  negligent  running 
of  same  ?    Coggin  vs.  Central  Railroad,  685. 

9.  Engineer  is  still  servant  of  railroad  though  in  running  its  loco- 

motives and  cars  he  may  be  temporarily  subject  to  the  orders 
of  a  telegraph  company,  and  though  the  train  be  engaged 
solely  in  transporting  materials  for  the  latter  company. 
Except  as  to  acts  and  omissions  dictated  by  express  orders 
referable  to  telegraph  company,  engineer  must  observe  general 
law  of  diligence  applicable  to  his  vocation;  and  his  failure  to 
do  so  Ik  negligence  imputable  to  his  master,  the  railroad,  who 
is  liable  for  a  personal  injury  resulting  therefrom  to  one  of  the 
servants  of  the  telegraph  company.    Ibid. 

10.  Servant  not  its  own,  railroad  sued  by  fpr  injuries  received  on 

train,  has  no  concern  with  risks  the  servant  took  as  between 
himself  and  his  master.  Plaintiff  took  no  risks  occasioned  by 
negligence  imputable  to  defendant.    Ibid. 

11.  Consolidation  of  Macon  and  Western  with  Central,  underact 

of  1872,  since,  latter  liable  for  breach  of  duty  by  former  to- 
wards person  who  was  rightfully  upon  its  train,  and  who, 
while  being  carried  thererm,  sustained  a  personal  injury  by 
reason  of  such  breach.    Ibid, 

RECEIVER.    See  Injunction  and  Receiver,  2,  3 . 

REGISTRY.     See  Mortgage,  8. 
REMAINDER.    See  Leey  and  8aU,  15,  16. 

REMOVAL  OF  CASES. 

1.  Foreign  corporation,  application  based  on  fear  of  failure  of 
justice  through  local  prejudice,  may  be  filed  at  any  time  before 
trial.  Cox  et  ux.  t».  EaH  Tenn.,  Va,  and  Ga.  Railroad  Com- 
pany, 163. 

RESCISION.    See  Sales,  4-6. 

RES  GESTAE,    See  Criminal  Law.B;  Eoidence,  16. 
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BOADS  AND  BRIDGES. 

1.  0]d  road,  od  application  to  have  opened,  new  road  cannot  be 

ordered  laid  out.     AUen  etcU,  vs.  Meyerhardi,  161. 

2.  Connty  judge  of  Richmond  county  has  jurisdiction  to  grant 

private  ways.  8um.  Mac,  BaUroad  Company  vt.  DeuUcher  8. 
Cflub,  818. 

8.  Private  way,  on  hearing  petition  for,  question  as  to  who  is  to 
use  it  when  established  not  involved.    Ibid, 

4.  Private  way  claimed  to  exist  by  prescription,  shown  not  per- 
manent, but  that  it  was  obstructed  and  changed  by  petitioner 
himself,  commissioners  erred  in  ordering  it  opened.  Leathers 
«.  Furr,  421. 

6.  Certiorari,  error  may  be  corrected  by.    Ibid, 

6.  District  road  commissioners  have  no  power  to  bind  by  admis- 

sions either  the  public  or  a  land-owner.  Brantley  vs.  Huf  et 
al„  532. 

7.  Survey  ordered  by  county  commissioners  to  find  route  of  old 

road  is  not,  simply  because  made  in  pursuance  of  order,  bind- 
ing; nor  will  any  presumption  arise  that  it  is  correct.    Ibid. 

8.  Recorded  proceedings  of  district  road  commissioners  showing 
efforts  to  ascertain  and  fix  route  of  old  road  are  no  evidence 
on  question  where  true  route  is.    Ibid, 

9.  Tracing  boundaries,  courses  and  distances  yield  to  permanent 

physical  monuments,  natural  or  artificial.    Ibid. 

10.  Changes  in  route  of  public  road,  or  substantial  changes  even 
in  marginal  line,  when  that  line  is  the  boundary  of  a  tract  of 
land,  will  work  no  change  in  the  boundary.  Road  may  shift 
to  other  ground,  but  boundary  will  remain  where  it  was. 
Ibid. 

11»  Oommutation  street  tax  in  place  of  work  on  streets  may  be  col- 
lected, and  such  action  does  not  conflict  with  the  provisions 
of  constitution  of  1877  as  to  poll-tax.  Johnston  et  at,  vs. 
Mayor,  etc.,  of  Macon,  646. 

SABBATH.     See  Sunday. 

SALES. 

1.  Personal  property  sold  on  credit  with  proviso  that  title  is  to 

remain  in  vendor  until  paid  for,  an  unconditional  sale  by  pur- 
chaser is  a  conversion,  and  trover  will  at  once  lie.  Sims  vs. 
James,  260. 

2.  Note  for  guano  recited  that  sale  was  made  on  analysis  of  in- 

spector whose  brand  was  on  every  sack ;  in  suit  thereon  defend- 
ant was  not  estopped  from  proving  by  parol  that  such  sack  was 
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G-ix.  625. 

S.  Gu&rsLn'.T  tbAS  fertilizer  is  of  giTcn  maalTtiea]  !i:ta»dAni.  with 
restriction  of  £«ll«r's  liabiiitT  accofdincir.  and  excluding 
prfcc:ical  results.  Is  to  entitle  porclttser  to  commoditT  cofrest* 
7>:':id:a£:  chemical] j  with  the  standaid.  Means  of  test  mar 
HA  l«  excIosiTehr  direct:  poasibly  thent  may  be  iDdired 
me&ns  alio:  but  actual  production  is  neither,  without  eTidence 
as  iO  cultiration.  season  soil.  etc.     AGen  fat.  Jhvfkf,  617. 

4.  Misrepresentation  as  to  custom  of  mill  being  pleaded  as  ground 

for  rescision.  and  without  a^'ennent  of  any  damages  ther^ 
from,  that  misrepresentation  is  not  in  case  on  question  of  par> 
tial  failure  of  consideration:  and  for  such  misrepiesentation 
to  be  good  cause  for  rescision,  the  mill  must  have  been  a  main 
inducement  to  purchase.     Todd  rt.  Fambra,  G64. 

5.  Negotiating  for  purchase,  if  buyer  tells  seller  he  has  looked  at 

premises  and  is  satisfied  with  them,  and  if,  ncTertheless*  he 
intends  not  to  rely  upon  his  own  judgment,  but  depends  upon 
seUer's  representations  as  to  number  of  acres  cleared,  he  must 
make  this  known  before  concluding  contract.    Ibid, 

6.  Purchaser  of  land  who  pays  for  it  cannot,  before  eviction  under 

title  paramount,  recover  money  back  in  action  for  money  had 
and  received,  without  surrendering  the  possession  or  ofTering 
to  do  so,  though  the  seller  refuses  to  execute  a  conveyance  in 
terms  of  the  contract.  To  rescind  the  purchase  and  keep  the 
land  is  not  allowable.    SMmwteraU  ca.  Orahttm,  7^. 

SCHOOLS.     See  Jiuniapal  Corparatitnu,  7,  a 

SHERIFF. 

1.  Neglect  to  serve  declaration  and  process  and  make  return  is 

breach  of  ofDcial  bond.   Coiquiii,  gat^  n.  io«3f,  therif,  ef  aL,  lUS. 

2.  Breach  of  bond  sufDciently  assigned.    Ibid. 

3.  Constable's  response  to  rule  not  traversed,  no  issue  to  warrant 

admission  of  evidence.    Davis  ut.  StriMand,  171. 

4.  LfCvy  made  and   not  stayed  by  process  of  law  or  property  sur< 

rendered  by  constable,  rule  made  absolute.    Ibid. 

5.  Where  sheriff  draws  divers  sums  of  money,  at  different  times, 

from  the  treasurer  of  the  county,  on  false  accounts  and  vouch* 
ers,  the  statute  of  limitations  does  not  commence  to  run  in  hia 
favor  during  his  continuance  in  office.  CM:  ot.  Chmmistionen 
of  Houston  Co,,  223. 

6.  Deputy,  surrender  of  principal  by  bail  may  be  made  to.     Ward 

et  aU  va,  Colquitt,  go9,,  267. 
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2.  Bail,  lawful  to  take  bond  admitting  prisoner  to,  on  Sabbath, 
same  being  in  favor  of  liberty  and  in  nature  of  a  work  of  char- 
ity.   IbicL 

8.  Negotiable  paper  made  on  Sabbath  is  void  as  between  parties; 
yet,  if  it  is  falsely  dated  as  of  another  day,  and  comes  to 
hands  of  innocent  holder  who  takes  it  for  value  without  no- 
tice, acceptor  is  estopped  in  suit  against  him.    Ball  vs.  Pawers, 

757. 

SURETY  AND  IND0R8ER. 

1,  Creditor  having  agreed  with  surety  on  notes  setting  out  crop- 

lien,  that  he  would  apply  principal's  crop  of  that  year  to  those 
notes,  failure  to  make  such  application  operated  as  discharge. 
Taylor  vs.  Scott  et  cU.,  39. 

2.  No  excuse  that  partnership  of  which  creditor  was  a  member 

subsequently  took  crop  liens  upon  the  same  crop  for  advances, 
and  that  under  these  liens  the  crop  was  delivered  by  the  prin- 
cipal to  the  partnership,  and  that  the  creditor,  as  an  individual, 
did  not  in  fact  receive  the  crop  and  consequently  had  no 
power  to  appropriate  it  to  his  individual  claims.  Ibid, 
8.  Sight  draft  payable  to  order,  drawn  by  corporation  on  itself  and 
by  itself  accepted,  indorsed  in  blank  by  several  persons,  but 
not  by  the  payee,  sued,  and  Judgment  rendered  against  prin- 
cipal and  indorsers:  Held^  that  latter  though  termed  indorsers 
were  in  fact  sureties,  and  liable  to  contribution  as  between 
themselves.     Camp  vs.  Qimmons,  73. 

4.  Parol  evidence  admissible  in  contest  between  so-called  indor- 

sers to  show  their  actual  relation  to  one  another  and  to  the 
consideration  of  draft.    Ibid, 

5.  Execution  having  been  paid  off  by  one  of  the  sureties,  and  fact 

having  been  properly  entered  on  same,  he  is  entitled  to  control 
judgment  and  execution  as  provided  in  §§2167,  2170  of  Code. 
Ibid. 

6.  Sister-in-law,  though  residing  in  family  of  brother  and  looking 

to  him  for  protection,  becoming  his  surety,  she  is  bound  as 
any  other  person  would  be.  CampbeU  4&  Jones  vs,  Murray  ei  cU. , 
86. 

7.  Draft  signed  by  Usry,  indorsed  by  him,  and  addressed  to  S.  R 

&  Co,,  sufficient  to  bind  him  as  maker  and  indorser  though 

made  payable  to  order  of •     Usry  vs,  SauUbury,  Bespess  db 

Co.,  179. 

8.  County  treasurer  having  legal  title  to  land  conveys  to  sureties 

to  indemnify  them,  equity  will  not  interfere  at  instance  of 
holder  of  secret  equity.    Phipps  vs.  MansfiM  el  al.,  209. 

9.  Disability  of  principal  in  recognizance  known  to  bail,  not  pre- 

vent latter  from  being  bound  by  undertaking.  Weldon  et  al. 
vs,  Colquitt,  gov,,  449. 


Johns,  423. 

3.  Recovery  back  of  tax  Bought,  onu» 
ordinance  waa  illegally  passed.    / 

i.  Block,  under  cbarter  o(  railroad. 
except  such  aa  naa  then  imposed  i 
subsequently  passed,  and  accepti 
that  Its  stock  ebould  at  all  tlmca 
legislature  should  desire  to  levy, 
QokUmilh,  eomp.  gtn,,  m.  Maeoa  ar, 

S.  Act  changing  name  of  railroad,  s 
new  name  all  its  rights,  privilege: 
did  not  reviTe  exemption  from  ti 
pealed  by  prior  amendmcnta.    lb 

0.  Illegality  provided  by  act  of  18T4,  t 
have  made  its  returns  as  prescri 
and  Sat  Bailroad,  488;  Same  vt.  I 
W.   aouOuBtHern  Bailroad,  495 1  8ai 

7.  Enrolled  act  limits  taxation  to  "on< 

annual  Income,"  and  as  published 
itatfon  to  be  "one-half  of  one  pej 
held  to  mean  the  same  thing.  Ool 
A  Sae.  Bailroad,  408. 

8.  Charter  declares  that  the  railroad  at 

shall  not  be  taxed  higher  than  one 
annual  income,  per  centum  is  to  t 
lUd. 
0.  Lease  of  road  to  another  company  d 
tlon;  limit  fn  cbarter  vras  not  lost ' 
10.  luoome  contemnlated  bv  charter  is 
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capital  stock  actually  paid  in,  asaess  at  charter  limit;  and 
upoQ  surplus  assess  at  general  rate.  Whenever  charter  limit 
exceeds  general  rate,  latter  levied  upon  whole  value,  limit  of 
charter  hcing  then  immaterial.    Ibid. 

13.  Georgia  Railroad,  limit  on  taxing  power  extends  to  all  the  cap- 

ital of  the  company  except  so  much  as  was  issued  under  the 
amendment  of  1868  authorizing  the  Clayton  branch.  Oold' 
smith,  comp,  gen.,  vs.  Georgia  Railroctd,  485. 

14.  Correct  mode  of  taxing  its  property  under  existing  laws.    Ibid. 

15.  Complications  of  case  may  justify  resort  to  equity.    Ibid.  Same 

ve.  Southwestern  Railroad,  495. 

16.  Central  Biiilroad,  correct  mode  of  taxation  under  existing  laws. 

Goldsmith,  comp.  gen.,  vs.  Central  Railroad,  509. 

17.  Recovery  back  of  license  tax  illegally  collected  by  municipality, 

as  permitted  in  CaUatoay  vk  Mayor  etc.,  48  Ga.,  809,  will  not 
be  allowed  in  cases  where  corporation  had  jurisdiction  of 
subject-matter,  though  illegally  exercised.  Commissionera,  etc  , 
vs.  Norris,  538. 

18.  Voluntary  payment  of  license  fee  under  unconstitutional  amend- 

ment to  charter,  cannot  be  recovered  back.    Ibid. 

19.  Limitation  in  charter  of  Macon  to  power  to  tax  realty  and  per- 

sonalty, does  not  affect  right  to  tax  business  therein,  and  to 
exact  a  license  tax  or  fee  therefor.  Distinction  between  tax 
on  property  and  tax  on  business,  is  well  defined.  Johnston  et 
al,  vs.  Mayor  ete.^  of  Maoon,  645. 

20.  Business  on  merchandise,  where  tax  on  is  measured  by  amount 

of  goods  sold,  principle  of  uniformity  applicable  to  all  subjects 
of  taxation  by  constitution  of  1877,  demands  that  tax  should 
be  ad  valorem.    Ibid. 

21.  Business  of  drayage,  tax  on  scaled  according  to  number  of 

drays  employed,  etc.,  is  uniform,  and  whether  the  drays  be 
employed  in  general  business  or  confined  to  that  of  their 
owners  and  their  customers,  the  legality  of  tax  is  not  affected. 
Ibid. 

22.  Private  wagon  for  private  use  and  not  employed  in  any  hauling 

for  others,  tax  on  is  a  tax  on  property,  and  if  assessed  and 
paid  once  as  property,  it  cannot  be  taxed  again.    Ibid. 

23.  Delegation  of  power  to  mayor  and  council  to  tax,  they  cannot 

delegate  same  to  mayor  alone.    Ibid. 

24.  State  cannot  grant  to  municipal  corporation  power  to  tax  that 

which  it  cannot  itself  tax,  yet  it  may  authorize  it  to  tax  sub- 
jectmiatter  over  which  the  state  does  not  exercise  the  power. 
Ibid. 


frZtH7£ird 
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8.  One  from  whom  property  of  estate  has  been  wrongfully  taken, 
may  bring  trover  for  its  recovery  although  there  has  been  no 
administration.     Harpea  et  al,  v$.  Harpes^  394. 

4.  Bail'trover,  in  trying  action  for,  matters  not  when  goods  were 

converted,  if  within  statute  of  limitations.  Clark  vs.  Cassidy, 
adnir,  407. 

5.  Bail-trover,  defendant  cannot,  since  adoption  of  Code  of  1868, 

procure  discharge  on  habeas  corpus  on  ground  that  plaintiff  has 
not  paid  jail  fees.     Bivryei  cU.  vs.  McLendon^  sheriff,  598. 

6.  Bail- trover,  sheriff  having  served  declaration  and  process  by 

leaving  copy  at  defendant's  abode,  making  no  return  as  to  the 
property  or  as  to  any  arrest  of  the  defendant,  he  is  liable  for 
the  eventual  condemnation  money.    SneUvs.  Mayo^  sheriff,  748. 

7.  After  judgment  in  trover  action  he  cannot  reduce  liability  by 

controverting  plaintiff's  title,  nor  by  adducing  evidence  that 
real  value  of  property  was  less  than  amount  of  recovery. 
Ihid. 

TRUSTS. 

1.  Improvements  on  individual  property  of  trustee,  fund  invested 

in ;  equitable  plea  to  ejectment  by  purchaser  with  notice,  set- 
ting up  agreement  that  beneficiaries  should  retain  possession 
free  of  rent  as  security,  etc.,  not  demurrable.  Morgan  vs. 
Marshall  et  al ,  401. 

2.  Infancy  of  some  of  beneficiaries  no  obstacle  to  thus  pursuing 

fund.     Ibid. 

3.  Investments  of  income  go  to  enlarge  corpus  of  estate  which 

produced  it.     Wade  vs.  Weslow  <fe  Co.,  662. 

4  Conveyance  in  trust  for  woman,  married  or  single,  of  full  age 
and  sound  mind,  with  no  remainder  to  protect,  and  nothing 
prescribed  for  trustee  to  do,  operates  to  pass  legal  title  imme- 
diately into  beneficiary.    Sutton  vs,  Aiken,  trustee^  738. 


USURY.     See  Interest  and  Usury, 


VENUE. 


1.  •Influence  which  citizens  of  county,  who  are  parties  to  suit, 
have,  no  ground  for  change  of  venue.  Phipps  vs,  Man^/Md 
etal.,  209. 


VERDICT. 


1.  Construed  in  light  of  pleadings  and  nature  of  issues  on  trial, 
verdict  intelligible,  judgment  not  arrested.  Loudon,  ass,,  vs, 
Coleman,  rec,^  146. 
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agreement  was  a  substitution  of  plunUffs  by  a  new  contract 
to  all  the  rights  of  the  original  purchaser,  of  the  wheel,  with 
the  warranty  thereof,  and  that  the  consideration  was  sufficient. 
PorUr  d  Butler  m.  Pbol*jetal.,  238. 

4«  Note  for  guano  recited  that  sale  was  made  on  analysis  of  inspec- 
tor whose  brand  was  on  every  sack;  in  suit  thereon,  defend- 
ant was  not  estopped  from  proving  by  parol  that  sack  was  not 
branded,  and  that  fertilizer  was  worthless.  Snowdim  f»,  Oriee, 
615. 

5.  Guaranty  that  fertilizer  was  of  given  analytical  standard,  with 

restriction  of  seller's  liability  accordingly,  and  excluding  prac- 
tical results,  is  to  entitle  purchaser  to  commodity  correspond- 
ing chemically  with  the  standard.  Means  of  test  may  not  be 
exclusively  direct;  possibly  there  may  be  indirect  means  also; 
but  actual  production  is  neither,  without  evidence  as  to  culti- 
vation, season,  soil,  etc.    Alien  ts.  Young,  617. 

6.  Purchaser  of  land  who  pays  for  it,  cannot,  before  eviction  under 

title  paramount,  recover  money  back  in  an  action  for  money 
had  and  received,  without  surrendering  possession  or  offering 
to  do  so,  though  seller  refuses  to  execute  conveyance  in  terms 
of  contract.     Summerall  m.  Graham,  729. 

WESTERN  AND  ATLANTIC  RAILROAD.    See  Contract*,  2. 

WILLS. 

1.  Larger  estate  not  implied  where  smaller  is  expressly  granted. 

Hence,  power  of  disposition  annexed  to  an  express  estate  for 
life  will  not  be  construed  as  enlarging  the  latter  into  a  fee, 
unless  the  power  be  necessarily  inconsistent  with  an  estate  for 
life  only.     Wetter,  trustee,  w.  Walker,  142. 

2.  Though  husband  be  by  statute  sole  heir  of  wife,  he  is  not  in- 

cluded in  a  will  under  the  expression:  "  such  persons  as  may 
come  under  the  designation  of  her  next  of  kin  by  the  statute 
of  distributions."    Ibid. 

3.  Remainder  in  daughter  created  in  1843;  on  her  marriage  in  1859 

it  passed  absolutely  to  her  husband,  though  life  tenant  did  not 
die  until  1876.     Mndley  vs.  Sa^r,  177. 

4.  Devise  to  woman  and  *'  her  children,  if  any  living/'  means  such 

as  may  be  living  at  death  of  testator.  If  none  then  living,  she 
takes  fee  simple,  and  subsequent  birth  cannot  affect  the  estate. 
Gillespie  et  ux.  vs.  Schuman  et  al.,  252. 

5.  Parol  evidence  inadmissible  to  raise  latent  ambiguity  by  show- 

ing that  it  was  the  intention  of  testator  to  create  a  life  estate 
in  his  daughter,  with  remainder  to  her  ehildren.    Ibid. 

6.  Bequest  to  children  of  named  son,  with  direction  that  it  be 

53 


wltb  reasonable  support  tor  family  whilst  such  tioi: 
■ad  wlfa  wore  living,  children  by  second  marriage,  coDtractd 
■ttar  daath  of  testator,  take  nc  Interest.  Leai«  w.  L&teia  et  al. 
MB. 

7.  Qooanl  power  of  sale  in  executors  for  certain  purposes  named 
la  will  of  (astator  who  died  prior  to  Code,  private  sale  valic 
tkoogh  not  made  until  after  Code.  Smilh.  exee^ilor,  m.  B^Ut^ 
s««L,  Ml. 

r,  QOUrt  of,  to  which  application  is  msde  for  t;raut  o 
I,  is  proper  tribunal  to  determine  question  uf  ili 
fpa  jarMiction.  If  decedent  died  teststeinsicad  of  Intestate: 
WtfiMtigftnau-reaideut,  ho  left  nOBSsets  within  tUu  count] 
vhwa  •ppUoatlon  is  pendiuK,  prcaumption  isthat  Juriadictioi 
wUt  ba  dMllDOd.  Equity  will  not,  therefore,  ou  cither  or  botl 
t4  tluH  grounds,  restrain  applicant  from  bringing  ou  fo: 
kMttng  in  court  of  ordinary  a  caveat  totals  application,  thougl 
MHBpUlnaats  in  bill  have,  since  llut  proceeding  was  eoui 
nmcad,  propouoded  for  probate  iu  another  county  when 

«Bien!  KM  MBCls  nu  linBgtfl  \usl  will  tliapoMng  nt  rtocedenl'i 
pbaXo  OStale,  lu  wliicli  Ibey  are  named  !i»  legatees.      AmoUl  e 
■1.  M.  Arnoia  et  al.,  QiiT. 
ron-ruoidenl.  will  of  may  lie  ])r(>veil  iu  any  cuuuty   in    whicl 
tilers  arc  assiils.     IMii. 

10.  ArkaoHNH.  stalule   of  iuhJbiltt  i;xclusiun   of  ehild   unless   men 

tiuncd  therein  by  niknm;  geneml  nieuliou  of  children  an  cIsm, 
wiUiout  stating  tiiimber  of  them,  no  compliance  with  rcquisi- 
lion:  but  this  infirmity  is  no  ground  tor  denying  probate. 
flM. 

11.  Instrumunt  ill  this  ease  was  Icstiimentiiry  in  ilB  cUaracler,  /ftirf. 
19,   Purpose  of  lesutur  to  add  income  lo  corp'ie  of  residue,    and  to 

whole  a  cummon  fund  out  of  which    Lu    furnisli  ■ 
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2.  lutcr rogatories  of  deceased  party  in  court,  parties  on  other  side 
competent.     Phipps  vs,  Mansftdd  ei  al.,  209. 

•1  Contest  over  title  to  realty,  and  mistake  in  deed  from  grantor 
alleged  by  defendants,  one  of  them  who  claimed  by  purchase 
under  others  was  an  incompetent  witness  as  to  the  original 
contract,  the  grantor  being  dead,  even  though  he  died  before 
defendant  became  interested.     MuUer  et  al.  vs.  Bhufnan,  332. 

4.  Gambling  offenses,  witnesses  in  do  not  criminate  themselves  by 

testifying;  protected  under  ^4545  of  Code;  this  section  not 
annulled  by  constitution  of  1877.     Kneelaiid  ei  al.  vs.  State,  805. 

5.  Plaintifl  in  action  on  negotiable  instrument  barred  on  its  face, 

not  competent  to  prove  acts  or  admissions  of  maker  which 
came  to  his  knowledge  while  disinterested,  tending  to  estab- 
lish new  promise,  maker  being  now  dead.  Dobsonvs.  Dickson, 
adia'r,  639. 


